| OF | | 

IT SELECT CASES 
ADJUDGED IN THE 

COURTS of KING's-BENCH and COMMON-PLEAS, 


| | IN THE REIGNS OF ; | WT 
un ELIZABETH, KING JAMES, and KING CHARLES I, 


IN THREE VOLUMES. 
VOLUME THE FIRST—PART THE FIRST, 


| FAOM THE 
TWEN TY. FOURTH 70 en THIRTY - EIGHTH YEAR. 


. ' | 3-39 4 


 QUBEN ELIZABETH, 


PR 


| REPORTS 


sm GEORGE CROKE, Kntour, 


- "Land | { l 
=> „ 7 
l x 4a} 2 p * ** 
FE ap nt 
4 * x 
1 
rr <= wes 


Gs 


f T7: * . f 


ern 


* 7 2 a * * : 
2 * * . OY \ 1 — 
& \ © 1, 0-1 
#3 2 7 Er” — > 
* 4 4 


2 
. 


E, all knowing the great learning, wiſdom, and 
integrity of the Author, no, for the common 
. good, allow and approve the publiſhing of this book, 


in the fame letter and dialect as now is printed. 
— ry 0's : 1 _ $3 * 


pL "oboe Feller,” ©; 
Orl. Bridgman, 
Matthew Hale. 


I 7 : Robert Hyde. 
BY Edward Atkins. 
| Thomas Twiſden. * 
„Seam 3/Phomas Tyrrill. 
Chr. Turner. 
Samuel Browne. 


UT; Wad. Wyadham. | 


n GEORGE CROKE, KNIGHT, 


FORMERLY ONE OF THE 


J rien 


» 
OF THE 


COURTS of KING's-BENCH and COMMON-PLEAS, 


OF SUCH 


SELECT CASES 


AS WERE ADJUDGED IN THE SAID COURTS DURING THE 


REIGN of QUEEN ELIZABETH, 


COLLECTED AND WIITTEN IN FRENCH, 


By HIMSE L F; 


REVISED AND PUBLISHED IN ENGLISH, 


By Six HARBOTTLE GRIMSTON, Baxoxxr, 
MASTEROP THE ROLLS, 


— — 


THE FOURTH EDLTION, CORRECTED, 


„. 


WITH 
MARGINAL NOTES and REF EREN CES to the LATER REPORTS, 
AND OTHER BOOKS OF AUTHORITY, 


By THOMAS LEACH, Ex, 


OF THE MIDDLE 75 78 BARRISTER AT LAW, 


L O N DON: 


Fan FOR E. AND R. BROOKE, BELL-YARD, TEMPLE-BAR 3 
AND r. WHIELDON, FLEET-$TREET. 


M,DCC,XC, 


6 


OT TOS IK 


| KING's FOE EXCELLENT MAJESTY, 
CHARLES THE SECOND, 


BY THE GRACE OF GOD, 


KING of GREAT-BRITAIN,, FRANCE, and IRELAND, 
DEF ENDER of the FAITH, e. 


MOST ee SOVEREIGN, 


ITH that, duty and humility which becomes a 
loyal and - obedient ſubject, I offer up to your 
royal patronage the learned works of a prudent, grave, 
and pious Judge ; the author deceaſed and now with God, 
When he left the world, he left with me theſe precious 
fruits of his travel in the common laws of England ; and it 
hath been my chre- to ſend them abroad for the public 
good. It was firſt in my purpoſe to dedicate them to 
vour ſacred majeſty ; the grand Mzcaxas of the com- 
mon law z afſuring myſelf, the uſefulneſs to be ſuch, and 
your majeſty's diſpoſition ſo princely, that you would not 
deny to receive them with a gracious hand, But un- 
happily hindered of my purpoſe, to mine unſpeakable 
grief, by the extreme difficulty of public addreſs to your 
majeſty's ſacred perſon, divided from your good ſubjefts 
by the cruel, wicked, bloody, and deſperate practices of 


ceſlity of the times, I ſent forth the two former works of this 
eminent Judge, with a Preface only, to encourage gentlemen 
in the ſtudy of that law; which I conceived was the beſt way, 
not only to evidence your majeſty*s moſt juſt, undoubted, 

and hereditary right to your three imperial crowns, of your 
now again famous and flouriſhing kingdoms z but like- 
wiſe to reſtore your majeſty to your prerogative royal, and 


authority, 
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horrid intruders and uſurpers, inforced to yield to the ne- 


to give you that * which! is due to your n 


- 
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And now thoſe black and bloody clouds are happily 
| diſpellcd by the miraculous brightneſs of your majeſty's 
bo pretence, to whom ſhould I dedicate the works vf this 
jearned Judge but to your royal goodneſs, to whoſe ſervice 
J have devoted my tongue, my pen, my heart, and all the 
oftices of my Tife 5 and upon whom not ohly the eyes, and 
hearts, and hopes of all your own loyal ſubjects (delighted 
to ſee the moderation of your government), but of all the 
proteſtant world, are fixed (as the true heir and real in- 
heritor of your royal father's graces and virtues, our late 
king of ever · bleſſed memory, and now moſt glorious ſaint 
| and maityr) ; whoſe drvine and heavenly inſtructions, to- 
| gether with the gifts of nature and grace, wherewith God 
hath richly ſtored your princely mind, calls you to great 
matters, and promiſeth great effects, and fills with great 
hopes all thoſe that fear God ; who eſteem you as a plant 
of God's own ſetting, which he dreſſeth with his own hand, 
watereth with his grace, and daily fruQifieth to his glory. 
Rovyat Siu, the reſtitution and preſervation of the law, 
juſtice,” government, and the happy policy of our eivil 
Nare, next under God, is due th yourſelf ; being to this 
nation another CHArRLeMalkne, For as it was his impreſs 
upon the reverſe of his coin, “ deem proeveptoriim cuſtos 
« Carolus maꝝ ms, ſo may it truly, next under dene. 
dei, be engraven upon the circle of your crown, 
* Legis Anelicane Cuſtos Carolus ſoetindin.” | 
Which law of Eapland is nothing elſe but an artificial 
perfection of reaſon ; and therefore my LoxD Coxt tells 
us, If all the reaſon that is diſperſed into fo many ſeveral 
& heads were united into one, yet he could not make ſuch 
© law as the law of England is; becauſe by many ſuc- 
tei ceſfion of ages, it hath been fined and refined by an 
„ infinite number of grave and wiſe men, as now by the 
& learned labours of this reverend Judge; and by long 
«experience is grown to ſuch perfection for the govern- 
« ment of this realm, as the old role may juſtly be 
« verificd of it, © Neminem oporter e ſapienliorem legibus;” 
No man out of his own private reaſon ovght to. be wiſer 
4% LA 7b. © than the law, which is the perfection of reaſon (a). 
©  - Neither is this law for prince and people only as they 
be in a body politic, but alſo for the ſingular benefit of ” 
E = | church 
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church of God, the rights and liberties whereof the com- 
mon law maintaineth inviolably; being, as Judge Forteſcue 
defineth the ſame, . Sandtis ſana jubens boneſta, probibenſ- 


« que contraria ( 3). The ſame in effect which Cicero ſaith (9) De Londh 
us m An. 


in his ſecond book R NATunA DeoruM, Lex of recti præ- na, — 
ceptio, pravi eft depulſo. Wherefote rel gion and the law 
do ſtand together, do mutually uphold each other, and are 
concentered in their original and end; they both come from 
God, and tend to God. And as religion, ſo the law was 
r ut cives faciat bonos, ſaith the philoſopher; and there- 
ore the law in à chriſtian ſtate is not only convenient, but 
neceſſary, that no ſtate can ſtand and flouriſh without it. 
Henee it is, that where religion doth find a due regard, a 
conſcientious ptactice, arid the law a willing ſubmiſſion, 
and a cheerful obedience there, if anywhere in the world, 
the prince will be glorious, and the people happy, 


EXCELLENT SOVEREIGN, 


YOUR weighty affairs do call me off, and command bre- 
vity. Iwill yield obedience in both, but muſt firſt hum- 
bly crave your pardon in uſing your moſt illuſtrious name in 
the dedication of theſe books. It hath been no unuſual thing 
to dedicate to kings the writings of famous men; nor will 
it be inglorious to your highneſs to vouchſafe hee your pa- 
tronage: for whilſt you countenance worth aud worthy 
men, your virtue will contend with your fortune, and your 
goodneſs bear up an equal balance with your greatneſs; and 
then ſhall the deceaſed author, in theſe deſerving works of 
his, live before you, who for his mere merits was made 2 
Judge of this realm by your royal father, according to that 
ancient and honourable rule and way of law preferment 
mentioned by FLETA, nec prece, nec pretio, nec præmio: and 
having Kilfully and faithfully ſerved in that place above 
ſixteen years, and, by his exceeding care and pains in that 
ſervice, worn out his weak and aged body, humbly pe- 
titioned his majeſty, that he might-render up the office ER 
HE gave him, and wholly retire into the country. 

To which petition, your majeſty's royal father gave a 


moſt gracious anſwer, mentioned at large in my Preface to 
a4 2 che 
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the Third Part (a) of this worthy Judge's. Reports, though 

firſt printed, which cannot be expreſſed but in his own words, 
without injury to his incomparable ſtyle, viz. to the 
« end all our loving ſubjects, who have and fhall faith. 
4e fully ſerve us (as we declare this our ſervant hath 
& done), may krow, that as we ſhall never expect, much 
& leſs require or exact from them performances beyond 
c what their healths and years ſhall enable them; ſo we 
& ſhall not diſmiſs them without an approbation of 
ce their ſervice, when we ſhall find they deſerve it, much 


e Jeſs expoſe them in their old age to neglect, &c.”— 


And thereupon he continued him till Judge of the king's 
bench, and gave him the like allowance and fee he paid 
to the reſt of the Judges, till a certiorari came from the 
great Judge of heaven and earth, to remove him from a 
human bench of law to a heavenly throne of glory, 

And now I beſeech your majeſty, as the juſt payment of a 
due debt to the honourable aſhes of this worthy Judge, my 
dear father-in-law; and as the earneſt of a far greater, to 
the father of our country, your ſacred majeſty ; to accept 


this poor oblation from the heart and hands of him, wha 


makes it his daily prayers, that you may live long, and 
triumphantly reign; and that your ScepTRE may, like 
AaroN's ROD, bud and bloſſom, and be an eternal teſti, 
mony againſt all rebels, 


Your Majeſty's 
| Moſt loyal Subject, 
And obedient Servant, 


HAR BOTTLE GRIMSTON, | 


{ 


() Theſe Reports were originally proper order of the ſeyeral reigns, which 


publiihed in the inverted order of the 
reigns of Elizabeth, James, and Charles; 
and they were accordingly diſtinguiſhed 
by cotemporary authors in that order of 
publication, by 1, 2. and 3. Croke; but 
they were entitled by the original cditor, 
and are here referred to by bim, io jig 


is naw become the more viſual mode. 
of quoting them ; but perhaps, more 
properly by their reſpeftive titles of 
Croke Elizabeth, Croke James, Croke 
Charles ; which is the mode ot reference 
adopted by the preſent editor, 


\ | | 
PREFACE 


TO 7 HE * 
FOURTH EDITION. 


H E attention of the Editor, in preparing the 
preſent edition of Six GEORGE CROK Rs REPORTS 


for the preſs, has been confined to the following 
alterations: 


Tux TExr, which in many places was uniatelligibly 
faulty, has been cautiouſly corrected, by an attentive 
and careful collation of the laſt Edition with the former 
editions, 


Tux Porxrs or Law, each independent of, and 
different from the other, which were frequently crowded 
together in ſucceſſion in the ſame Caſe, have been ſeparated 
and detached by BREAK Ss wherever the ſpaces of the 
page would afford the opportunity; by which means 
its appearance is rendered leſs confuſed; and the ſeveral 
points of lav made diſtinguiſhable at firſt view. 


Ax ABSTRACT, containing the ſubſtance of each 
Caſe, has been drawn out into the margin, accompanied 
by references to all thoſe Caſes in the ſame book which 
relate to the ſubje& of it. | 


Tux MARGINAL REPERENCEs of the laſt edition have 
been examined, and thoſe which were found inapplicable 
are expunged. | 
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To theſe corrected references have been added, a new 


and numerous ſele&ion of references to all the ſubſequent 


Reporters from the reign of Charles the Second to the 
preſent time, and to ſuch treatiſes on particular ſubjects 
of law as have-been diſtinguiſhed by their merit and 
authenticity. AF 


Taz STATUTES by which any parliamentary alterations 
have been made in the law ſince the publication of the 
laſt edition, are cited at the bottom of each Caſe. 


Auoxsò the notes and references will be diſtinguiſhed 
ſeveral which were made from the manuſcript of the late 
Loxp Cntr Baron PARXER, in a copy of this work, 
which has been communicated to the Editor for this 


— — 


Tux Enira takes this opportunity to aſſure thoſe 


gentlemen whoſe frequent correſpondence has flattered 


him by a diſcovery of their impatience far the publication 
of this work, that the long delay has not been occaſioned 
by any neglect on his part, but has ariſen from many 
difficulties, which it was impoſſible to foreſee or prevent, 
in paſſing the work through the preſs. 


2 Tus ſucceeding Volumes af Caſes in the reigns of 


James the Firſt and Charles the Second are in great 
forwardneſs, and will be publiſhed as ſoon as poſſible. 
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te EA SON is the life of the law,” faith that grave 
father and ſage thereof, Six EDpwAAD Coke 
& Nay, the common law itſelf is nothing but learned 
© reaſon, or the perfection of reaſon, gotten by much ſtudy 
“ and obſervation ; which, by many ſucceſſion of ages, 
© hath been fined and refined by an infinite number of 
te grave and learned men; and by long experience grown 
* to ſuch a perfection for the government of this realm, 
de as the old rule may be juſtly verified of it; No man of 
&« bis own private reaſon ought to be wiſer than the law (a). nnen 
„ This law,” as ſaith the ſame author, ** conſiſteth of — 
three parts. —FIiRsT, On reports and judicial records. — 
© SECONDLY, On ſtatutes contained in acts and records of 
« parliament, -And Tail, On the common cuſtoms 
* of the realm, grounded upon reaſon, and uſed time out 
« of mind, &c.“ At Ree 


The conſtruction and explanation of all which belongs to 
the Judges of the realm (5). For though the law is the rule, : 


et in itſelf it is but mute; Tae Jupoe is lex /oquens, whoſe (5) Coke Inft, 
Judgments and reaſons given in court, leſt they thould vaniſh 14 1 
with the breath that uttered them, or being written in the me- , interprer 
mory of the hearers only, ſhould be more frail and fluid than 27. 
human nature itſelf ; the wiſdom of our former kings ap- 1 
pointed four Reporters, to commit to writing, and ttuly to Sone ing. 1 30a. 
deliver, as well the words ſpoken, as the judgments and 1%, vrologus 
reaſons thereupon given in our courts at /Yeftminſter. ries. 


They were choſen men, and conferred all together at the (99 ne ® 


' ®, This Preface was originally affixed to Croke Gharlers —  ,. Fee 8 
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making and ſetting forth any book of Reports; which 
book, in reſpect of the number of the Reporters and their 
approved learning, carried great credit,“ as juſtly it de- 
« ſerved,” ſaith Mr. Plowden. Hence it is that all our 
Year Books of Law-reports, from the beginning of the 
reign of king Edward the third until the latter end of 
king Henry the eighth, received their being, and continue 


their repute with us to this preſent, If we have ſince 


failed in the number of the perſons reporting, it hath been 
amply recompenſed in the Berz and authority of one 
fingle author, Sis James Dyer, Chief Juſtice of the com- 
mon pleas, by whoſe great learning, and aſſiduous ſtudy, 
the ſaid judgments and law reſolutions have been tranſ- 
mitted and perpetuated until the 1 year of 
the reign of the late queen Elizabeth; fince when there 
hath not been any continuation or dependance of term or 
time in the Lord Coke's Reports, or in any other approved 
law-author to this preſent, whereby a conſtant ſeries or 
diary of our law reſolutions in our courts at Weſtminſter, 


might have been propagated unto us; by which interſtiti- 


um, in theſe licentious times, non tam reſcripta et judicum 
feita, quam propudia et ſeverioris literature impropria im- 
modicè ſcaturiunt. A multitude of flying Reports (whoſe 
authors are as uncertain as the times when taken; and the 
cauſes and reaſons of the judgments as obſcure, as by 
whom” judged) haye of Jate ſurreptitiouſly crept forth ; 
whereby inſtead of that plentiful and profitable increaſe, 
which thoſe fields, thus by a vigilant huſbandman tilled, 
would have yielded to our ſtudents ; we have been enter- 
tained with barren and unwarranted products, inf.elix lo- 
lium et fteriles avens; which not only tends to the depraving 
the firſt grounds and reaſon of our ſtudents at the common 
law, and the young practitioners thereof, who by ſuch 
falſe lights are miſled, and thereby their clients cauſes 
either delayed or miſcarried, and multiplicity of law- 
ſuits rather cheriſhed than ſuppreſſed; but alſo to the 
contempt of our common law itſelf, and of divers our 
former grave and learned Juſtices and profeſſors thereof; 
whoſe honoured and reverend names have, in ſome of the 
faid books, been abuſed and invocated to patroniſe the 
indigeſted cruditics. of thoſe plagiaries; the wiſdom, 
gravity, and juſtice of our preſent Juſtices not deeming 
nor deigning them the leaſt approbation or countenance in 
any their courts; purſuing therein, the judgement and 
practice of the reverend Six Henxy Houart, who, 
when Serjeont Henden, Termin. Mich. 20, Jac. at the 

| common 
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common pleas bar, in Godfrey Wade's Caſe, vouched for 
authority — printed Reports, demanded of him by 
what warrant thoſe reports of DALIisox's came in print. 
Having therefore many, or rather one continued fifty 
years work by me, of the ſummary Reports or Commentaries 
of that grave, pious, and learned Juſtice, Stix GeorGE 
Croke, Kxr. which he began about the time when the Lord 
Dyer ended his Reports, and is uninterruptedly continued 
by him (our author) until near his deceaſe 3 and not 
willing to deprive this preſent age or poſterity of ſo much 
ood ; fearing alſo-leſt after my deceaſe they ſhould be ob- 
truded to the public by anin curious law hand, or, through 4 
ſordid ignorance of ſome others, be proſtituted in the con- 
temptible pampblet-dreſs and character of ſuch their blind 
and miſhapen Reports (dignum patella oper tulum), as ſome of 
our late Juſtices and profeſſors of law are in that kind 
abuſed (a); whereby the very majeſty of the law is prophan- 
ed, the authority of Reports leſſened. and the matters in'their 
books rendered leſs uſeful to our ſtudents ; I have taken upon 
me the reſolution and taſk of extracting and extricating 
theſe Reports out of their dark originals; they being 
written in ſo ſmall and cloſe an hand, that I may truly ſay 
they are folia ſybillina, as difficult as excellent; and have 
thereunto added the ſeveral Tables and Indexes of the names 
of the Caſes, and the chief matters therein contained. -I 
would have fent them forth in their native idiom, the 
proper and peculiar phraſe of our common law, wherein 
they are ſuceinctly, lenlidiy, and fully reported; “ä there 
* being many words in them ſo appropriated, as that they 
* cannot be fo legally expreſſed by any other word, or by 
* any periphraſis or circumlacution (4),” if not otherwiſe (3)Co.fit. 9. 2. 
by preſent authority inhibited. In regard the whole work e.. 4. 39-be 
is too Voluminous to be compriſed in one book, I have, 
according to the ancient method obſerved in our Law Re- 
ports, reduced them to the number of our kings and 
ou in whoſe reign taken; and as well in obſervance of | 
the advice of the Lord Coke to the ſtudents of our common 0 
law, * that they ſhould firſt read the later Reports, be- 
< cauſe for the moſt part the later reſolutions and judg- 
y ments are the ſureſt, and therefore beſt to ſeaſon them 
therewith at the beginning, both for the ſettling of 
their judgments, and retaining them in memory; and 


(4) There be certain legal formalities and which are 6 by our author in the 

— peculiarly appropriated and an- creation of ſerjeants at law, &c. And ſuch 

nein continued amongſt us ; ſo as they I conceive art the writing of the orders and 

now to be effentials of the law irfelf, records of couvrts in ſuch peculiar hands, 

2 * not without the ſupreme autho- the printing of La Reports in their proper 
changed or Yiſuſed x fuch ate thoſe letter and native language. 
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ct ate eaſier to be underſtood than the antient (a);“ as alſo 
for that I would in a ſeaſonable time provocare ad vivos, 
upon Tacitus grounds, and not improperly in his own 


words, it being now, ultra quindecim annos (grand? mor- 


« talis evi ſpaiium) in quibus multi fortuitis caſibus intercide- 
* runt ; pauci, et ut ita dixerim, non modo aliorum, ſed etiam 
« noſtri ſuperſtites ſumus, exempiis 6 medid vitd tot annis, 
« quibus juvenes ad ſenectulem, ſenes prope ad ipſos exate 
« etatis termines per filentium venimus.”—* Above fifteen 
« years {a great part of man's age) wherein many have 
* been waſted by uſual chances, a — of us only remaining, 
© that have over- lived, as I may ſay, not only others, but 
© alſo ourſelves, ſo many years ſubducted out of the midſt 
© of our life, in which we proceeded in filence from young 
© men to aged, from aged almoſt to the grave.'—In whic 

ſpace, the chiefeſt both at bench and bar have been taken 
from us by death; ſome few only, who were then ante/ignant 
with them, and now primi cerii in foro noſtro Weſimonaſterienfi 
remaining alive with myſelf (who for the ns part of 
the\time in taking theſe Reports, had the honour to be at 
the feet of this Gamaliel), whom I may vouch to atteſt 
with me the candour and integrity of our author, as well 
upon the bench, as in writing this work; wherein he never 
ſought to draw to himſelf the glory of any argument or opi- 
nion delivered by another, but, were he at the bar or bench, 
hath faithfully ſet down his ſaid judgment or opinion, and 
yielded him his due commendation. I have therefore firſt 
publiſhed the laſt part of his Reports, conſiſting of ſuch 
choice judgments. and reſolutions only, wherein himſelf 
was both Judge and relator ; who, without oſtentation, 
might have fitly applied that of SyRraciDes unto himſelf : 
* Ego ullimus evigilavi, tanguam is qui ſpicas legit poſt meſ- 
& ſores ; profeci benedictione domini, et tanquam vindemiator, 
« implevi torcularis lacum : conſiderate, me mibi non ſoli Iabordſſe, 
« [ed omnibus querentibus eruditionem.”—* I am awaked up 


— * laſt of all, as one that gathereth after them in the 


vintage; in the bleſſing of the Lord I am increaſed, 
* and have filled my wine-preſs like a grape-gatherer ; 
* bchold, I have not laboured for myſelf alone, but for all 
them that ſeek knowledge. To whoſe worthy memory 
I think myſelf obliged, præ- libaminis loco aliquid parentari. 

This reverend judge Six GEORGE CRORR was deſcended 
of an ancient and illuſtrious family called LI BLOUNT. His 
anceſtor in the time of the civil diſſenſion betwixt York 
and Lancaſter (as Juſtice Markham, taking part with king 
Edward the tourth, was relegated during the reign of _ 
Henry the ſixth; and as JusTice ForTescus, king wit 
v4 | | enry 
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Heiry the fixth, abſented himſelf in the time of king 
Edward the fourth, ſo), being a fautor and aſſiſtant unto 
the houſe of Lancaſter, was inforced to ſubduct and con- 
real himſelf under the name of Croke, till ſuch time as 
king Henry the ſeventh moſt happily reconciling thoſe 
different titles, this our anceſtor in his paſtliminium, aſſum- 
ing his ancient name, wrote himſelf CRokE alias BLouNT 
(that of Blount being altogether omitted by our Judge's 


father upon the marriage of his ſon and heir Sir Joby _ 


Croke with the daughter of Sir Michael Blount of Maple- 


Durham in the county of Oxon). This Croke alias Blouvr 
had iflue Sir Jobn Croke (grandfather to our Judge), who, 
being a fix-clerk in chancery, was reſtrained marrying, 
until enabled by the ſtatute of 14. Hen. 8. and being in 
much favour with the king, was by him made one of the 
maſters of chancery, He took to wite the daughter of 
Sir. Ambroſe Cave of Leiceſterſhire, Knight, by whom he had 


iſſue Sir Jobn Croke of Chilton in the county of Buckingham, 


Knight, a man of great modeſty, charity, and piety ; who, 
in the year of queen Elizabeth, was by her made the 
firſt high ſheriff for that county, divided from Bedfordſhire. 
He took to wife Elizabetb, the daughter of Alexander Union, 
Eſq. and by her had iſſue five ſons, viz. Sir Jobn Croke, 
Henry Croke, our author Six GeorGe CrROKE, Paul Ambroſe 
Croke, and William Croke. Sir Jobn Croke, eldeſt ſon of Sir 
Jobn, inherited his father's virtues and fortunes, and was 
very famous for his wiſdom, eloquence, and knowledge in 
our laws, 1 Speaker of the parliament in the forty- 
third year of the reign of queen Elzabeth, he received 
his elogium at the end thereof from her majeſty ; that he 
had proceeded therein with ſuch wiſdom and diſcretion, 
that none before him had deſerved better, He was re- 
corder of London; and in Eaſter Term in the firſt year of 
the reign of king James the firſt was knighted, and made 
ſeſjeant at law; and in Eaſter Term in the fifth year of the 
ſaid king advanced by him to be one of his Juſtices of 
the then court of king's bench; where he ſo continued 
until the twenty-third of January, in the ſeventeenth year 
of the ſaid king's reign ; at which time he departed this 


ſtate and iſſue, 


Henry Croke the ſecond ſon, and Paul Ambroſe Crete the 
fourth ſon, were grave profeſſots of the common law; 
and the laſt of them reader of the Inner- Temple. | 


William Croke, the fifth ſon, was a man of an humble 
pirit, and piouſly diſpoſed, addicting himſelf wholly to a 
ountry life, | 


Six 


life at his houſe in Zo{born, leaving behind him a plentiful 
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Sin GOOG Croke, the third fon, and author of this 
work, was born about the ſecond year of the reign of Queen 
Elizabeth, and paſted over his infancy and tender years un- 
der the wings and care of a moſt diſcreet and loving mo- 
thef, in the exerciſe of all good qualities, giving thereby 
very early figns of his future perfection in learning. When 
time and diligent inſtruction had made him fit for a remove, 
he was ſent to Oxford, to improve the talent of his natural in. 
genuity with the help of the arts and ſtudy of philoſophy, 
After ſome abode there, he was again tranſplanted to the 
Inner Temple; where he employed the remaining part of 
his youth in the ſtudy of our common law, and was double 
reader of that houſe, Upon the twenty-ninth of June, in 
the twenty-firſt year of the reign of king James the firſt, he 
received his writ of being ſerjeant at law, and the ſame day 
was knighted, and made the king's ſerjeant. Upon the 


eleventh of February, in the twenty-ſecond year of the reign 


| Fre the Epiſtle 


of James the firſt, he was created one of the Juſtices of the 
common pleas, and continued in that place until Michaelmes 
Term, in the fourth year of the reign of Charles the firſt ; at 
which time, upon the death of that learned and grave Judge 
Sir Jobn Doderidge, he was advanced to be one of the Jul. 
tices of the then king's bench ; from whence I ſhall take a 
ſhort ſurvey of him, | 


He was of a moſt prompt invention and apprehenfion, 
which was accompanied with a rare memory, by means 
whereof, and through his ſedulous and indefatigable in- 
duftry, he atrained to a profound ſcience and judgment in 
the laws of the land, and to a ſingular intelligence of th- 
true reaſons thereof, and principally in the forms of goo 
pleading. He was of an univerſal and admirable expe- 
Tience in all other matters which concerned the common- 
wealth. He heard patiently, and never ſpake but to pur- 

ſe, and was always glad when matters were repreſented 
unto him truly and clearly: he had this diſcerning gift, 
to ſeparate the truth of the matter from the mixture and 
affect ion of the deliverer, without giving the leaſt offence. 
He was reſolute and ſtedfaſt for truth; and as he defired no 
employment for vain glory, ſo he refuſed none for fear; 
and by his wifdom and courage in conſcionably performing 


2 * 5%4* his charge, and carefully diſcharging his conſcience, and 


his modeſty in fparingly ſpeaking thereof, he was without 
envy, though not without true glory. To ſpeak of his in- 
tegrity, and forbearing to take bribes, were a wrong to his 
virtue. In ſum, what Tacitus ſaith of Julius Agricala s wife's 
father, who was a governor in Britain, I may truly lay 

| is 
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this this Agricola, our reverend Judge, my wife's father : Agri- Taciws in rim 
green « cola tempore curarum remiſianum ue diviſa; ubi conventus f . 
S un. te ac judicia poſcerent, gravis, inientus, ſeverus, et ſapius miſe- — 
mo- « ricors; ubi officio ſatisfattum, nulla ultra poteſtatis perſund, 
Teby « triſtitiam et arrogantiam et avaritiam exuerat; nec illi, 9 
Vhen « oft rariſimum, aut facilitas authoritatem, aut ſeveritas amo- 
10ve, * rem, diminuit. | 7 
1] in- © That he well and diſereetly divided the ſeaſons of his 
phy. affairs and vacations, In times of audience and judgment 
the he was grave, heedful, auſtere, and yet merciful too. 
rt of © That duty performed, no face any more or ſhaw of au- 
uble © thority ; ſevere and ſtately looks were laid apart in ſuch 
e, in © ſort, that neither his gentle and courteous behaviour 
t, he « weakened the reverence, nor his ſeverity the love due to 
day « his perſon.” | 
the He was of a ſtrict life to himſelf, yet in converſation full 
17 of ſweet deportment and affable, tender and compaſſionate, 
Bs ſeeing none in diſtreſs whom he was not ready to relieve 2: 
* nor did I ever behold him do any thing more willingly than 
15 ru when he gave alms, He was every way liberal, and cared 
Jul for money no further than to illuſtrate his virtues. He was 
1 ” a man of great modeſty, and of a moſt plain- and fingle 
* heart; of an ancient freedom an dintegrity of mind, eſteem- 

| ing it more honeſt to offend than to flatter or hate. He 
fron, was remarkable for hoſpitality ; a great lover and much 
1eans beloved of his country, wherein he was a blefled peace- 
e in- maker, and in thoſe times of conflagration was more for 
nt in the bucket than bellows, often pouring out the waters of his 
"th: tears to quench thoſe beginning flames which others did 
goo. ventilate. In religion, he was devout towards God, reverent 
xpe . in the church, attentive at ſermons, and conſtant in fami] 
mon- duties. Whilſt he lived, he was the example of the life. 
pur- of faith, love, and works, to ſo many as were ac- 
-nted quainted with his equal and even walkings in the ways of 
gift, God, through the ſeveral turnings and occafions of his 
and life: and though now dead, till continues to do good, 
ence, being the Be of a chapel, which he cauſed to be dedi- 
d no cated and ſet apart for the ſervice and worſhip af God, and 
fear; for the eaſe of the inhabitants of Studeley (being an ham- 
ming let and member of Becbleyin Buckinghamhire, and at leaſt two 
and or three miles diſtant from that pariſh church), as alſo of an 
bout hoſpital for poor people, both which he endowed with a 
is in. liberal revenue, At laſt this piqus and learned Judge (find- 
o his ng his age and infirmities to increaſe, and being defirous, 
vite's before he put off his decaying and declining bady, to have 
* lome leiſure to examine his life, and to prepare for that 


great 
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— great day wherein all muſt render an account to the Supreme 

udge of their actions) was an humble ſuitor to the late 

for his writ of eaſe, which was denied, and yet in 

eff granted. And for the rareneſs, I ſhall recite both 
Petition and anſwer, which are as followeth, &c. - 


TO THE KING's MOST EXCELLENT MAJESTY, 
Sy. ; 
2 HUMBLE PETITION 


| | | | or 


YOUR MAJESTY's HUMBLE SERVANT, 


Sin GEORGE CROKE, Knicur, 


j ONE OF THE JUSTICES OF YOUR BENCH, 


=_ © HUMBLY SHEWETH, 
| | « THAT he having by the gracious favour of your 


4 majeſty's late father of famous memory, and of your 
< majeſty, ſerved your majeſty, and your ſaid late father, 
41 as a Judge of your majeſty's court of common. pleas, 
and of your highneſs court called the king's bench, above 
« this fixteen years, is now become very old, bein "aboxe 
« the age of eighty years: and by — * of his ſaid age 
and dulneſs of hearing, and other infirmities, whereby 
44 it hath pleaſed God to viſit him, he findeth himſelf dit- 
& abled any longer to do that ſervice in your courts, which 
e the place requireth, and he defireth to perform; yet is 
« deſirous to live and die in your majeſty's favour : 


« His moſt humble feng ts, that your majeſty will be pleaſed to 
"I 7576 with of ny urther attendance in any your 29 55 * 
** Courts; that ſo he may retire himſe felt and expect God's 
% good pleaſure, and, during that little remainder of his 
* life, pray for "ga majeſty's long life and happy reign. 
 Georce Croke.” 


. THE KING's ANSWER. 


7 = « UPON the humble addreſs, by the humbte petition 
, of Six GeorGE Cxok E, Rut. who after many years fer- 
1 | vice done both to our deceaſed father and our ſelf, as 
. & our ſaid father 5 G at law, and one of his and out 

| if | Judges 


-- 
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* 


« Judges of our benches at Weſtminſter, hath humbly. be- 


bon « ſought us, by reaſon of the infirmity of his old age 
et in « (which diſableth him to continue to perform to us that 
both « ſervice he much defireth to have according to his duty 


« done), his further attendance might be by us in our grace 
« diſpenſed with; to the end all our loving ſubjects, who 
© have, and ſhall faithfully ſerve us (as we declare this our 
„ ſervant hath done) may know, that as we ſhall never ex- 
e pect, much leſs require, or exact from them perform- 
« ances beyond what their healths and years ſhall enable 
+ them; ſo we ſhall not diſmiſs them without an appro- 
© bation of their ſervice, when we ſhall find they ſhall 
© have deſerved it, much leſs expoſe them in their old age 
to neglect: As our princely teſtimony, therefore, that 
* the ſaid Sir George Croke being diſpenſed withal, proceeds 


. * from us at the humble requeſt of the ſaid Sir George 
HT © Croke (which we have cauſe and do take well, that he 
Ws © js rather willing to acknowledge his infirmity, by his 
great age occaſioned, than that by the concealing of the 
' — any want of juſtice ſhould be to our people), and 
not out of any our leaſt diſpleaſure conceived of him; 
* do hereby declare our royal pleaſure, that we are graci- 
ö ue * ouſly pleaſed, and do hereby diſpenſe with the ſaid Sir 
37 * George Croke's further attendance in our ſaid bench at 
N as, * Weſtminſter, and any our circuits. And as a token of 
. our approbation of the former good and acceptable ſer- 
8 * vice, by the ſaid Sir George Croke done to our deceaſed 
[nk father and our ſelf, do yet continue him one of our 
* f Judges of our ſaid bench. And hereby declare our fur- 
F di * ther will and pleaſure to be, that during his the ſaid 
-hich Sir George Croke's life, there ſhall be continued and paid 
= by us unto him the like fee and fees as was to him, or 
/ 1s or ſhall be by us paid to any other our Judges of 
our ſaid bench at Weſtminſter, and all fees and duties, 
iſed to ſaving the allowance by us to our Judges of our ſaid 
70% 0 benches for their circuits only.“ . 
Fat Soon after, this good Judge (having been an early 
4 ex in the Lord's huſbandry, and endured the heat 
4 1 the day till the eleventh hour, whereby he obtained the 
' romiled penny of this life, which Wiſdom bath in ſtore 
dr her children, viz. length of days on his right hand, 
d on his left riches and honour) made an holy retreat to 
tition Is houſe at Vaterſtote in Oxfordſbire; where, full of aſ- 
> fi prance that Chriſt would be unto him in death advantage, 
if, as not long after cheerfully refigned up his ſoul into the 
d our ends of him that gave it. And upon his tomb, there 


erected 
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erected at the charges of his virtuous lady and reli, 
Mary, the daughter of Sir Thomas Bennet, Knight, for the 
lafting memory of his name, whoſe ſervice deſerved the 
favour of his prince and country, there is this inſcription : 


Georcrus Croke Egues Auratus, unus Juſtitiariorum de 
Banco regis, judicio linceato et animo preſenti inflghis, veritatis 
heres, quem nec mine nec honos allexit , regis authoritatem er 
Pepi i libertaiem aqua lance libravit ; reiigione cordatus, vita 
innocuus, Manu expanſe, corde humili pauperes irrogavit ; mun- 
dum et vicit et deſeruit anno elatis ſus LXXXIL anne; 
regis Caroli Il. annoque domini MDCXLI, 


Whereunto I ſhall ſubjoin, 


— a pudor, et Tuffitie V 
4 [rcorrupta fer, andaque weritas : 
Quando ullum inrrothiont purem P 


% And juſtice ſiſter (faith, from ſcardal clear) 
« And naked truth: when will they find a peer ?” 


Concerning the whole work itſelf, I may, I think, and 
not immodeſtly, uſe the words of the Roman Preco pro- 
claiming the Tui $EcCULARES, ©* Venite et widete | nemo 
* nmortalium vidit aut vi ſurus gt, a work of our 
ports by one man taken and continued beyond a Jubilee; 
whereof this part contains the Caſes of ſo late time, that 
thereby it hath the advantage of ſormer opinions concern- 
ing moſt of the Qucres controverted in the elder books, 
giving a reſolution to many of them; and hath alſo clearly 
explained ſeveral of our late ſtatutes, delivered divers molt 
exact rules for pleading, and carefully ſer down all legal 
formalities in the creation of Serjeants at L. aw, Judges, &c. 
with other the ceremonies and orders of their precedency, 
their times of fitting in court, keeping of eſſoins, ad. 
Journment of Terms, and other ſuch ancient rights and 
uſages of our common law; whereby the honour and very 
being thereof hath been preſerved, Of all which I would 
remind our ſtudent of the obfervation which is given him 
by Six EpwarxD Core; That there is no knowledge, 
* caſe, or point in law, ſeem it of never ſo little account: 
& but will ſtand him in ſtead at one time or other; and 


aw Re- 


{#) Co.Lit. g.a, © therefore, in reading, nothing to be pretermitted (4). 


The, method herein uſed is likewiſe conſiderable ; not 
being ſtuffed with the pleadings at large, and their — 
continuances, with the ſame arguments at bar and benc 
reinforced pro et contra; but here the caſe is ſhortly ſtated 
according to the points in law therein to be diſcuſſed and 


adjudged, 


adjudged, the reaſons plainly and ſuccin&ly laid down, and 

et the matter intended truly uttered, and, as near as may be, 
in the name and words of the party who delivered it, and the 
former authorities to warrant the fame ſummarily vouched ; 
ſo as the book is (ad compendium præparatus quantamg; ratio Schaus 
paſſa et; ita moderat# repreſſus, ut nec prodiga fit in td copid, in zyitt. Poly- 
nec damnoſa concinmtas) already abridged, and, as far as the bib. inſcripta. 
ſubject matter will permit, equally balanced; ſo as neither 
its afluence ſhall cloy, or its conciſeneſs be a loſs to our 
ſtudents. This book alſo paſſeth, in ſurety of law, moſt of 
our former Reports, which 'were chiefly compoſed of the 
ſudden ſpeeches of the Juſtices, upon the motion of Caſes - 
by the ſerjeants and counſellors at the bar. But moſt of PlowdPrologee 
the Caſes herein be matters in law tried upon demurrer, ttt. 
or by ſpecial verdict, yer ron matters in law, which,both 
were debated by thoſe of the bar and bench to the utter- 
molt ; and in the end allowed, or, for the cauſe ſhewn, diſ- 
allowed ; and whereof the author himſelf had a copy, 
ſtudied, argued, and after great deliberation gave his judg- 
ment or reſolution in every of them: and ſo they be moſt 
firm and ſure to truſt unto. . 


And whereas it is the advice of Six EpWARD CokE to 


| the 
the 


jon: 


1 de 
tatis 
'm tt 
vita 


met; 


nemo 

Re- ſtudents, ** that they ſhould look not only to the caſes 

lee; * reported, but unto the records of the pleadings and = 
that judgments therein, which much confirm the credit of the (,) Ce. Li. 
ern - * report, and the reader's ſurety of the law (a);“ in moſt of 370.4 209.217. 
oks, the Caſes here reported, the number roll, when and where 


entered, 1s prefixed ; that thereby if any ſcruple or doubt 
of error ſhould be in the report, the ſtudent might have a 
ready recourſe thereunto. And herein alſo I ſhall further 
ſecure you, that as already, before the publiſhing hereof, 
molt of the preſent Juſtices have had a peruſal of the au- 


* thentic and original manuſcript books of theſe Reports, 
* compoſed in their genuine language; ſo when the reſt of 
very them for the public good ſhall, either in their original or 
ould by tranſlation, be made common, I ſhall with the ſame 
him care and reverence, like another PisAxvE LETTER (5), pre- 
age, lerve them, as choice monuments of his great prudence _ 
unt, 


(5) The emperors from Juſlinian, who ſans ; by reaſon whereof it was called 
diec 565, until Lotharius 11. in the year Litera Piſana; from whence it hath been 
1125, ſo much neglefted the body of the fince tranſlated to Flrence, &c. and is no- 
Civil law, that all that time none ever pro- ver brought forth but with torch-light, or 
* _ = * the emperor Latbarius other reverenze. Carin. Cran. lib. 4. fel. 438. 

. ) there found an old Salden Arnotation; Forteſcue, fol. 

opy of che Pandects, or Digeſts, which as 21. _ ge n 

precious monument he gave to the Fi. 
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and unwearied induſtry that collected them; and will be 


ready at any time hereafter to produce them for proof or 


confirmation of what I have or ſhall publiſh out of them, 
when by the .honourable Juſtices, or upon any important 
occaſion, I ſhall be thercunto required. 

I ſhall not need to apologize for myſelf in making pub. 
lic theſe Reports, wherein I had the only propriety, by the 
free donation of the reverend author: the work I hope will 


not need it. If I find this acceptable, I ſhall cheerfully give 


birth to the other volumes of this eminent perſon, For as 
it is my comfort (that God” hath vouchſated), ſo it ſhall 
be my endeavour, .that I may any way (though but thus 


inſtrumentally) uſe my hand in the leaſt ſervice tending to 


a general good; det Deus ut perficiam. 


From wy Marxor-Hovuss of Gon- HarBorTLE GRIMSTON, 
HAMBURY, May 7th, 1657. 


% Fc fludia adoleſcentiam alunt, ſenectutem oblectant, 
ſecundas res ornant, adverfis perfugium præbent, 


„ delettant domi, nom impediunt forts, pernotlant 
* nobiſcum, peregrinantur; ruſticantur.” 
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24. Eliz. In the Queen's Bench, 


Str Chriſtopher Wray, Knt. Chief Juſtice, 
Sir Thomas Gawdy, Knt, (a) (a) Se2 Co. 


John Jeoffries, E/7. Fuſtices, _ 
John Clinch, Ef. 6 
Sir John Popham, Knt. Attorney General. 


Sir Thomas Egerton, Kut. Solicitor General. 


— _—C_— 


Foſter and Peacock againſt Jo. Leonard, "Cart f. 
Hilary Term, 23. Eliz, Roll 393. | | 


TTACHMENT upon prohibition againſt the defendant, o and elw 
o farmer of the parſonage of Sevenoak in Kent, for ſuing felled befors 
for tithes of great wood, by the name of filva cedua, ve iy uy 
zainſt the 45. Edw. 3. c. 3. The defendant pleaded, that for 300 . — 
ads of the trees, they were of birch, of which by law he ought 5;-:4 of any age 
have tithes as /ilva cedua; and as to the reſt, which were of ir» rythable, 
and elm, they were under the growth of twenty years. Upon ef. 33. 
e firſt it was demurred in law, and upon the ſecond plea they r os 
re at iſſue. After argument upon the firſt point by CHER 1. R. abr. 6g 
d Werks of the one fide, and by FULLER and TANFIELD 2. Inſt. 643. 
the other, it was adjudged for the defendant, that he ſhall Plowd- 470. 
ye tithes of birch ; for birch is not ſuch wood as the ſtatute tal 9. 
tends by the name of groſs bois, for it is intended of ſuch wood Co. — 
ſerveth for building, other uſes of à high nature, and not Bunb. 98. 
bly for fuel, as the nature of birch is. And of oak and elm cut 12. Mod. 524. 
dwn before the age of twenty years, tithes ſhall be paid; for until 3: Bur. 1310. 
t they are not of ſuch value as the law regardeth for the 
7 es aforeſaid. Therefore, as to the birch, it was awarded 
ould have a conſultation; he having entered a non vult ulterius 
p/equi tor the reſidue. 


The Biſhop of Norwich againft Pricket. Care 2. 


CTION Ae ſcandalis magnatum was brought by the plaintiff for Sas. may. lies 
P theſe falſe and — words, EY — for charging a 
copum innuendo) „ have writ a letter to me, which I have to Biber with he- 
ſhew, which is againſt the word of God, againſt the queen's © 6 Fane 
authority, and to the maintainance of ſuperſtition, and that 1 Poſt 67, | 
will ſtand to prove againſt you.” They were at iflue ; and at 


trial at ni pris, the defendant confeſſed he ſpoke the words, '* 2; 336+ 


reupon a writ was awarded to enquire of damages, which were Abr. 

ind to 5800 marks. At the day 22 the Court was ws = 
piled to give judgment, and the parties were adjourned. Aſter- 
ds, upon good deliberation, it was awarded that the hiſhop 
uld recover the 500. marks, and eight pounds for coſts. | 
OL, I. B __ Aﬀerwards 


* 


« 


2 | Hilary Term, 24. Eliz. In B. R. 


Noxwten Afterwards the biſhop feleaſed part of the coſts. —NoTA, This 
- ererft caſe was taken out of the record which was entered Hilary, 24, 
GEEEE's Eliz. rot. 39. ” , 


Words aftion- AECT ION for theſe words, Thou art burnt and haſt the 

n « Pox !” After verdict, it was alledged that the action doth 
Ig not lie, for it is not ſaid he had the FxEncny Pox, but it may be 
— 27" intended the Small-Pox; and for ſaying he had the Pox generally, 
Strange, 142. no action lieth. But Wray ſaid the action lieth; for when it i 
1. C. Dig. 18% ſaid, Thou art burnt and haſt the Pox,” it ſhall be intended the 
2. Term Rep. FxExnca Pox, which uſually cometh of burning; and it wa 
475. adjudged for the plaintiff. | 
| Vide 2t. Jac. 1. c. 16, 


wn | Foſter againf Pirfall. 


—— pa FJECT ION E FIRME. The caſe was, one Brook deviſed land 
a wiſe in tailge. to his wife in tail, the remainder over to another, and dieth, 
neral with re- The wife with her ſecond huſband aliens this land by fine and dieth, 
maijader to # The queſtion was, If the ſon of the feme may enter upon this 
A. Hias alienation, by the 11. Hen. 7. c. 20.7 And all the Juſtices held 
* 8 that it is directly within the words of the ſtatute, for that gocth to 
Pot. 24- 514., All eſtates in tail, or for life, of the lands of the huſband, or given 
$24 by the anceſtor of the huſband. But Wray, C. J. CLexcn, and 
Awo held; that this caſe is not within the intent of the fi- 

$. C. 1. Len. tute, for the ſtatute is only intended of lands given by the huf- 
Co. Lit. 466, band, or his anceſtor, for the advancement of the wife; and a 
„ Co. though this caſe is within the words, yet it not being within th: 
2. Vern. 489. intent of the ſtatute, the ſtatute does not extend to it; and 
Plowd. % youched Eaſton v. Studdes(a). The remainder of this land is limit 
Cro. Jae. 153. edd to a ſtranger, and ſo ſhall not be intended to be for a jointun 
> Where no inheritance is reſerved to the baron or liis heirs : and 

369. the meaning of the ſtatute is, that ſhe ſhall not prejudice the hein 
2. Bac. Abr. 92- of the baron, that the land ſhall not deſcend to them ; but hen 
A. upon her alienation nothing reverteth or deſcendetli to the hel 
Recor. 158. of the huſband, and ſo is clearly out of the ſtatute.— Nor, 
Le) Plow. 459- It was adjudged, 21. Eliz. that if the baron be ſeiſed of land i 
(3) Confirmed right of his wife, and they levy a fine, and the conuſee grants 
by 32. Hen. 8, rent to them in tail, the baron having iſſue, dieth, the fer! 
© 36. alieneth the rent, this is out of 11. Hen, 7. c. 20. (6) for the, rei! 

cometh in lieu of the land. 


n Lord Norrice agoinf The Marquiſs of Wincheſter. | 
A tenantin tail, J4RROR to reverſe 2 common recovery had by the anceſtor d 


rema nder to B. . i g k 
fei 2 the Lord Mar ifs againſt Lionell Norrice, who was tenant u 
——ů— tail, the — to the plaintiff, The defendant pleads ? 


ry, The com- releaſe of all errors by Thomas Chapipan the laſt vouchee, and tit 
——_ common vouchee, and demands judgment, &c. PLOWDEx, /# 
releaſes. of" the defendant, argued, that all the burden lieth upon the la 
foe. F. mey re. Youchee, for he is to make recompence to all, and therefore be 
verſe it by writ is to bring error, and ſo he may releaſe errors, and bar all other 
of error, and ſo it is adjudged 17. Edu. 2. Error” go. But all the Juſſic 


Raym. 93. Skin, 247. Comb, 8. Salk, 260. 2. Bac. Abr. $53- Comp. 702, 1, Term Rep. 738. bee 


1 


| F 


. 


Hilary Term, 24. Eliz. In B. R. | 3 


* ſolved the contrary, for the common vouchee is ut in only for Nor zicz 
g drm, and in truth he renders nothing; and therefore it is againſt * 5 


aſon that his releaſe ſhould bar others that have the loſs, and 

entitled to have remedy by the reverſal of the judgment. ,, p. will. 536. 
Gawvy. If execution be ſued againſt the common vouchee, ſo 2. P. Will. 119. 
at he renders in value, then upon ſuch an averment, the loſs 3-P. Will 206. 


aſt the 
on doth 


may be ing upon him, his releaſe ſhall bar the others /qued Wray 
nerally, nceffit) ; but here he renders nothing, and therefore ſhall releaſe 
en it 13 pthing. They all agreed that the caſe of 17. Edi. 2. was 
ided the ot law; and it was adjudged that the releaſe was no bar. 


it wu 5 
Green's Caſe. Carr 6. 


JECTIONE FIRMA. The caſe was, a prebend let land to If a ſor receive 
Green for years, rendering rent, and a re-entry for non-pay- u ag oy 
nt. The rent was demanded and was not paid, and two days — the letfer 
er the leſſor received the rent of him, and maketh him an ac- pogeMon, it 
ittance by the name of his fermor : and if this receipt doth bar bars his right of 


of his re-entry, was the queſtion. And it was clearly reſolv- *-**7 fornon- 


ſed land 
d dieth, 


— * that the bare receipt of the rent after the day was no bar, for it — 
des hel a duty due to him; but a diſtreſs for the rent, or a receipt of pott. 220. 
rocth to rent due at another day, was a bar, for thoſe acts do aftrm, , 262. 
or given lefſee to have lawful poſſeſſion: ſo if he maketh him an acquit- 3. co, 64. b. 
en, and ce, with a recital that he is his tenant; and in this caſe by calling Co. Lit. 211. b. 
the fu. his fermor, it is a full declaration of his meaning to continue 215. a. 
de bal. n his tenant; and it was adjudged that the entry was not lawful. 3 
and al- |  Dovugl. 57. 1. Team Rep. 161. 2. Term Rep. 425, 


hin th: 
it; and 
is linut- 
jointure, 


Tanfield's Caſe. Cart 7. 


was agreed by all the Juſtices in the common pleas, that the Debt by grantee 
grantee of an annuity for years cannot have an action of debt of nnvity.Vide 


rs : an! WIN the arrearages during the term in the annuity. Fr. 208. 
the hein ; ; h 

hut here, ; Swann 8 Caſe. F Cass 8. 
the heit 


was ſaid to be adjudged, that in covenants perpetual, if they Scire faciar, 


2 de once broken, and an action of covenant brought, and a re- 1. Wood, 
land i ery upon it, if they be afterwards broken, a ſcire facias ſhall be had . py, 2. 
E n the judgment, and need not bring a new writ of covenant. 1. Tem R. 388. 


the, tent 


| Valentine Hyde againſt Hill. 2 5 cls 9. 
ECTIONE FIRMA. It was held uponevidence, that if baron I0ue born 


ter. »s teme Engliſh be beyond ſea without licence, or tarry there *broadarealiens, 
* — time limited y the licence, and have iſſue, that the iſſue 3 1 
ceſtor : N * ( 2 and not inheritable, contrary to the opinion of yaugh. 279. 
— ) By ** 9 Om 88 
. 2 c. 6. children bern penalties of treaſon or felony in Fegland 

| and tht — out of the King's domi- eland, or in the lerviee of an oben exatiy, 
DEN, fo and by 5. A IE netural-born ſub. And the privileges of 7. Ann. c. 5. thus ex- 

the k ar Ag nne, c. 5. the childs cn of phined by 4. Geo. 2. C. 21. are extended by 
efore bt dallegiar, * born out of the 13. Geo, 3- C. 21. to all children borm ont 

. bo. ce, — deemed natural of the King's allegiance, whoſe fathers arc i#- 
] othen; Lo + Oeo. 2. c. 21, this is fitled to therights of uatural- born ſubje&:, Sea 
tics to ſuch children whole 

Ju ne of their b; fathers at alſo 12. and 33. Will, 3. c. 2, f. 3. and 
g 22 irth are naturaſ. born ſub- 25. Ceo. 2. c. 39. 

Fo d real 3r4uain, and not liable to the 7 

reſol ach - Ba ' *. Eafter 

Foo, 1 


** 
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| Care 2. | Eccleſtade againſt Maliard. 


An award can- EBT, upon an obligation to ſtand to the award of J. 
aotorderany at | who awarded that one of the parties ſhould pay to the /n of 
— — the other party $51. which was bequeathed to him; and for 
Poſt. 30. 432 · not payment, action was brought; and it was adjudged that the action 
co. 121.6, Aid not lie, for he was not bound to pay or tender the money, being 
4. Saunt 357. a ſtranger to the award. In Mich. Term, 18. and 19. Elia. it was ad- 
s: Lev. 6.235. Judged between Henry Norwich and Simon Norwich, - that, when 
1. Salk. 74 they were mutually bound to ſtand to the award of Sir Edward 
Montague, of all demands, &c. who awarded that Simon Norwich, 
with three ſureties, ſhould be obliged to Henry Norwich for the 
ayment of a certain ſum, it was a void award; for the arbitrator 
| no authority to award any thing concerning a third perſon: 
8 but in that caſe it was ſaid, if the award had been to pay 10l. to 
- FJ. S. or that the party ſhall be non-ſuited, or diſcontinue an ac- 
* tion, it had been a good award, for they are acts to be done by the 
party himſelf; and it he tendereth the 10l. to 70 S. and he refuſeth, 
* or offers to be nonſuit, or diſcontinue the action, and the 
court .refuſeth, the obligation is ſaved, but he ought to plead 
tender of payment, and offer to be nonſuited, &c. V:de 22. Hen. b. 
46. 17. Edt. 4. 5. 18. Edw. 4. 22. and 19. Edw. 4. 1. 
"Care 2. Margaret Marſhall's Caſe. 

A general par- TSRROR, to reverſe an outlawry in treaſon ; and alledg; 
E 3 whereas _ an vs commited in the, wp * 

queen „ that 1. Eliz. a general pardon was e Ot 
— treaſons an felonies, that orwirhſtuading 3. Eliz. ſhe was waiyed 

partyhad not an for this treaſon.— THE Cov faid that the pardon was not gener 
ity of and that they were not to take notice of it, if the party doth not tak 
Poſt, 2 we advantage of it ; but it was held that ſhe _ have 2 writ of err 
” __ this matter (a), becauſe ſhe had no day in court before t0 


(s) ere. — this matter, but always made default: as if one hath 4. 
Vide 3.in\t.231- teaſe to plead, and upon a ſcire facias he is returned nihil, ſo as 

6. Co. 1. never had day to plead it, if judgment be given upon his a 
2. R. Abr. 306. he ſhall have an audita querela ; but if he had been returns 


4 44 - A warned,” and appeared, and did not plead it, and J 
4, Hawk. 55. Ziven, he hath no remedy upon the releaſe. | 
Strange, 197. — * : | | | The 


0 
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The Lord Montague againſt Sheppard. Car z. 
TRESPASS. It was held by the Covrt, that a tenant by copy of Copyholder. 


court roll cannot by the common law take trees for houſe- Pott. 292. 499. 
boot, hedge-boot, and cart-boot, &c. as tenant for life or years 3“ 
may. do which have an eſtate certain; but a copyholder hath not?. Salk. 638, 


this liberty, except by ſpecial cuſtom, and ſuch cuſtoms are in 2. * 


ces. many manors, and are good. ; | 12. Mod. 379. 
' Cid. Ten. 236, 1. B. Abr. 48 5. Ld, Ray. 551. 3. Term Rep. 391, 746 + 
Vaſt as at uſt Gawdy. Cart 4. 
ll. DET upon an eſcape againſt the defendant, guardian of the To enable a de- 
eral Marſhalſea, for ſuffering 7. B. who was in execution {-n9antin = 
A at the plaintiff's ſuit, to eſcape. The defendant pleads that — ron 
he did not ſuffer him to eſcape; and gave in evidence that the king's 
the ſaid T. B. brought an attaint (a) to reverſe the judgment; benchhavsa dif- 
and upon his prayer the Court did bail him, that he might proſe- cr*tionary power 
1 of 7.09 cute his attaint cum effe&u ; but this bail was not entered upon 23 — 
„ the Tan of cord.—It was held by WI Ax, C. J. and the other Juſtices, that exonerae the 
. and for de evidence was good, aud that the Juſtices by their authority may gs om 
dender diſcharge the party of the execution, and do it upon good conſide- «ſcape, the not 
ey, bein: ten; and Nr uſe to command the marſhal to bring the cute ed on re- 
it was ad. friſoner before them to their chambers, and it is a good diſcharge yer, RE 
3 for him: for the marſhal of himſelf cannot ſuffer the priſoner Cro. Car. 14. 
« Edward to go out of his houſe by ha/fon or otherwiſe ; but by the com- 3. Co. 44. a. : 
Norwich wund of the Juſtices he may remove him, although it be to an- RO > 
> for the ether county, and it is no e The eſcape ſuppoſed here is for abs — 
bn letting him to go by bail, which is the act of the Court and not of rendered ob- 
4 perſon: the marſhal, and may well be given in evidence. WRA faid, ſolete, by the 
y 101. to that upon execution ſued after verdict, although the party ſues an Prafice of 
ue an ac- nt, the Court uſually doth not bail him; for the verdict is in- Foo" 10 ol 
ne by the tended true till reverſed ; but ſometimes the Juſtices upon good 1. Rl. dg. 
 refuſcth, ongderation will bail him: and here although the bail be not 3. Bury . 
and the i nexred, 95 the plaintiff for his benefit may cauſe it to be enter Poſt. 30g. in 
00 118 ed, and then he may have a ſcire facias upon the bail, and ſo 1 | 


2. Hen. bot at any miſchief. And afterwards the plaintiff was nonſuited. | 
„ The Counteſs of Suſſex againſt Wroth. ” Gangs - 


THE cafe was, land was affured by the Far! of Suſſex, by act of ohen bf 
parliament, to his wife for her jointure, the reverſion in fee powers.” : 


ad allede. . die earl, of the manor of Burnham, with a Prov150 eb wy — 
reign of acl to make leaſes for one and twenty years, rendering the an- 4. _— 
de of en rent, The earl makes a leaſe for one and twenty years, 1. Leon. 39. 


Fendering, &c. and before the end of it makes another leafe by 3. Leon. 130. 
pt genera} ndenture to the lefſee for one and twenty years, bearing date + Lon 61. G. 


„* 


March, to commence at Michaelmas following. It was ad... Pop. — Few 
t of era 4 | 51 a void deaſe, becauſe for the time it is a leaſe in reverſion; Cro. Jac. 318; 
before u en if be might make a leaſe to commence at the Michaelmas 3. Bac. Ab. 476. 
hath a b. The 8. be might make it to commence twenty. years after, 3. Ld. NN. 26g. 
* atute intended not to give him that liberty ; and it being a 0:90 c 
and power, it muſt be ſtrictly purſued. The land was — * 
the counteſs for her jointure, which is favoured in law; Dough. 53. 293 
the earl might make leaſes one after the other, ſhe ſhould 65. 5 
We benefit of her jointure; which the ſtatute did notintend; . F. ner. 2e. 
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T— —— 


_ — — 


Edwards' Caſe. 


CTION for theſe words, Jo. Edwards did wrap gun. 
charge a man % powder in a piece of tow, and laid it under ny 
bong Sno * window, and put fire to it, mindins to burn ny 
33 qr. houſe,” WA v, C. J. beld that the words are actionable; 
«250. 308. 349. for by ſuch ſpeech the plaintiff's good name is impaired : foto 
22. 3 ſay, © he lay in wait in the highway int ending to murder me," 
Velv. 58. 5 f 

_—_ _ And the plaintiff had judgment. 

8 , . = 

- — * Dorrell againf Collins, 


An exception in JT JECTIONE FIRMLE. Upon not guilty, the jury found thatthe 
3 leaſe, which E maſter and ſcholars of the coll ef Sint br were ſeiſed un 
toes tothe whole the time of Hen. 8. of the manor of odley, of which the place, & 
or RY is parcel,” and let all their lands in Lanbeburſ (except the mana 
Hob. 190, Of Hodley, in Kent and Suſſex) to J. S. for years: and they further 
2. Wood, 242. find, that the maſter and ſcholars had no other lands in Lanks 
Sh, Teuch. 75- burſt than the ſaid manor.—The queſtion was, if the manor pal- 
ſeth by the leaſe? And all the — held, that it being found 
they had no other land than the manor, the exception is void, be 
cauſe it goeth to the whole thing demiſed ; otherwiſe of an excey- 
tion of part. N | 
conveying an Bur. an exception was taken to the declaration, becauſe ti 
— plaintiff nom his intereſt by an adminiſtrator, to whom tit 
adminiſtration Archbiſbop of Canterbury did grant adminiſtration of all the good 
granes Þy a2 of the leſſee in Kent and Suſſex ; but doth not ſhew how the ard 
Artie Je granted it; either as ordinary or by his prerogative : 1 
fhewn bew ad- this was held by all the Court, a material exception. But it v 
miniſtration was afterwards alledged, that all the precedents, in this court and u 
graaced. _ the common pleas, were ſo in general, without ſpecial ſhewiny 
3:8. = +3"* how; and for that they would not change the precedents, they di- 
Cro. Jac. 556. allowed the exception, n 
3. Lev. 273. 2. B. Ab. 442. 1. Salk. 38. 41, Dough, 4. 


A term beldin AND in this caſe it was held, that if an adminiftrator doth gra 
aue droit will omnia bona et catalla ſua, a term which he hath as adminiſtrato 
no: paſs bya doth not paſs, for it is not ſuum, byt he hath it in right of if 


Cann 1. 


It is ſlander to 


a, 
t of 4 all 


% goods ang chaneſs,” Pol 6% 9 unter 


oth grail 
iniſtratot 


ht of tit 
inteſtate; 


Trinity Ferm, 24. Eliz, In B. R. 7 
inteſtate : but if one hath a leaſe as executor or adminiſtrator of Dozzrer 
the manor of D. and he granteth all his right and intereſt in the 4 


manor, the term which he hath as executor doth paſs ; for he had 
no other right in it, and his intent is to pals it : but by general 
words it ſhall not paſs (a). | | | | 
(a) 3. L. Ray. 1306. Cro. Jac. 318. . Bro, Caf, Ch. 127. 
. Teat's Caſe. Casr 3. 


DEBT upon an obligation. The condition of the obligation A condition to 
was, that if the obligor deliver to the plaintiff an obligation, &!iver an obli- 
in which he was obliged to the defendant, before ſuch a day, that Facn nt 
then, &c. The defendant ſueth the plaintiff upon that obligation, — 
and recovereth ; and afterwards, before the day, he delivereth the it after it has 
obligation to him. The queſtion was, If this was a performance been put in ſuit, 
of the condition ? $70 and judgment 
WA, C. J. and the other Juſtices held it was not: although _—_ _—_ 
the words were performed, yet the intent was not performed; for — 
the intent was, he ſhould have the obligation for his diſcharge; Oolaſ. 177, 
which is not by the delivery of it at the day, for it is transferred :: Len. 33. 
in rem judicatam : and notwithſtanding the delivery of the bond, g, — 
yet he may have benefit of the judgment. 3 105 N 1 
| 1. Wood, 299. Bul. N. P. 161.” 
Shelton's Caſe. C 4 
THE caſe was, leſſee for years ts his term by deed, and Grant good 
ſcaleth it in the preſence of divers, and of the grantee him. Vithout a 
ſelf; and the deed at the ſame time was read, but not delivered; pag 23. 366. 
nor did the grantee take it, but it was left behind them in the * 
lame place. 1 
The opinion of all the Juſtices was, that it was a good grant; for y. Co. 2 
the porties came for that purpoſe, and performed all that was re- 1. Wood, 233. 
qui te for the perfecting it, except an actual delivery: but it 
11 them, and not countermanded, it ſhall be faid a 
delivery in law, | 
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Carr x. | Anonymous. 


What ſhall be a A COPYHOLDER in fee marrieth a woman ſeignioreſs of the 
Fujpenfion, and " manor, and they ſuffer a common recovery, to the uſe of 
No ences of a themſelves for life, remainder over. 

' copybeld, It was held hy Anpersow, C. J. Mea, and PERI AM, that the 
Poſt. 21. copyhold was extin& ; for by the recovery the baron had gained 
| Moor, 135, an eſtate of freehold ; but they all held that by the intermarriage it 
Ero. Jac. #4. was only ſuſpended —MEADE faid it was adjudged in Newport's 
rin Caſe, that if a copyholder takes a leaſe of the manor, his copy- 
' 483, andthe hold is extint. _ | 
caſes there citcd, and z. Bac. Ab. 451. Gilb. Ten. 305, 2. Term Rep. 705, 


„ Tunbridge's Cafe, 


A diſtreſs for 7 RESPASS for taking his horſes. The defendant juſtifieth for 
. damage fraſant. Th. en replieth, that before the treſpaſs 
5 fuppoſed, &c. he yoked the horſes, and tied them to the plough, 
and the defendant untied them, and took them, &c. 
Poſt. 549- The opinion of the Court was clearly, that he may well ſever 
; xg Pl7- them for damage feaſant : for although they are an entire diſtreſs 
5. Keb 26 When annexed to the plough, and, as AnDersoN ſaid, if the 
. Sid. 440, Plough or cart by chance fall upon a man, and kill him, as well 
422. the horſes as the cart, &c. are forfeited ; yet in this caſe they may 
ag Ab. be ſevered. | 
. Vent. 46. Manwoon faid, there is a difference in the books: when the 
. Burr. 579. diſtreſs is for rent- ſervice, there they cannot be ſevered ; for they 
GELS, are an entire diſtreſs, and he claimeth no intereſt in the land, but 
only a rent or ſervice, with which the lang is c (a). But 
in a diſtreſs for damage feaſam, the party doth claim the land itſelf, 
and he may have ſeveral actions for treſpaſs for every horſe; for 
every one of them doth treſpaſs. And the plaintiff had day to amend 
his replication. | PFC | 


(a) See 2. Will. and Mar. ©. 3. 8. Ann. c. 14. 4. Geo, 8. 6. 28. and 11. Geo. % 
$: 29: Co, Lite 7. b, 3: . Sn. C. 1 OOO | 


* 


 Michaelmas Term, 
24. and 25. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. (a) Chief Juſtice, () Moor, ub. 
Sir William Periam, Kut. 

Thomas Meade, E/q. Fuſtices, . 

Hugh Wyndham, E/q. - | 

Sir John Popham, Knt. Attorney General. 


. 


al. Sir Thomas E-:rton, Knt. Solicitor General. 
— ————— 
uſe of OVENANT. Tune caſe was, A. did covenant with B. to Inwhat manner 


make ſuch aſſurance as his counſel ſhould adviſe. The conditional co- 


hat the ueſtions were two: Fir/t, If B. muſt give notice? Secong- Want hall be 
gained hy, Whit notice was ſufficient s — 

lage it Tux Cour held clearly that B. muſt give notice of the aflur- 404. 
wport's ance; for otherwiſe A. doth not know his counſel or their advice; g. Co. 19, 20, _ 
copy- and B. is not only to ſhew him the aſſurance that he is to make, 2. Co. 3. b. 


but is to permit him to read it, and to go to his own counſel to Moor, 143-183, 
conſider it; and A. is to have convenient time after the aſſurance n Rep. 
ſhewn him, to perfect . it —AnDER8ON, C. J. faid, that if 6,8 f 

B. himſelf doth deviſe the aſſurance, and make it, A. is not Onfloaw's N. F, 
bound to rm it; for he is only to make the aſſurance that 159- 


th for the counſel of B. ſhall adviſe, and not that which B. himſ- 

reſpaſs ſhall deviſe; and it is a good plea, that concilium non didit adviſa- 

lough, mentum, 6. Hen. 7. pl, 1 | * | | - 
— © Anonymous. Gs 
— ”=_ NDERSON, C. J. faid, that if one deviſe land to J. S. in Adeviſe of the 


fee, and after by the ſame will deviſe that land to J. D. for life, ame and e 4» _ 
both parts of the will ſhall ftand ; and in conſtruRtion of law, the m is andby 
deviſe to J. D. ſhall be firſt. 80 if a deviſe be to J. f. in fee, and B., for tits, or in 


en the afterwards, in the ſame will, the land be deviſed do J. D. in fee, 4.in . ee 
4. bu Key are leigt ram. | 1 unn 
, EADE ſaid, that caſe had been often moved, and always © a joint-- 

MF ruled, that the, devilc is good-to them both, and they ſhall take as Pag. 27, 415. 

1 2 tenants in common, or at leaſt as joint - tenants. And ANDERSON 441. 


ſaid, and it was agreed by the whole Court, that if 4 ter mor de- co. Lit. 186, 
viſeth to J. §. fo much af his term as ſhall be arrear at the time 8. Co. gg. 
df his death, this is a good deviſe for ſo much of the term as re- Nel. 4. 


nainet} 1 * N 1 1 Plow. 541 
Panern at his death; and-the egſe im Brooke is good law. c as. 
*» G ha. * n Cla ys . Leon, 4 
+ & , | 1 os * 117. * wo 
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10 Michaelmas Term, 24. and 25. Eliz. In C. B. 


Cas 3. | Clay's Caſe. 


Writs, viz. of A WRIT OF PARTITION being awarded, the Court was in- 
1 formed that at the time of the partition made, the ſheriff was 
— not upon the land in perſon, as he is to be; and it was prayed 
20 in his own that the writ ſhould not be received, but a new writ awarded. 

perſon, cannot The opinion of MEADE, WYNDHAM, and PERIAM was clear, 
be executed by (ANDERSON, C. J. being abſent), that they may well examine 
— 2 = i. this matter before the return and filing of the writ; and there- 
quired into be- upon they examined the under-ſheriff, and he confeſſed that he 
fore the retun Was there, but not the ſheriff himſelf; and thereupon the writ waz 
is filed, ſtaid, and a new writ awarded. And they held the ſame lay 
1. Tones, 389, Was in all caſes where the words of the writ are, © that the 
Booth, 245- ** ſheriff ſhall go in his own þerſon,” as in an accedas ad curian, 
Lit. C 248. waſte, rediſſeiſin, if exception be taken at bar before the return of 
* them be received: but if the ſheriff in ſuch writ returneth, that 
6. Co. 12, be was there in proper perſon, and this return be received, and 
Heb. 13. the writ filed ; then the Court cannot examine it, for the return is 
Jevk. 181. good, and the party can have no averment againſt the return, nor 


8. Co. 52. can have error. And MEADE ſaid, he had ſeen it fo ruled a 
4. Co. 65. here. | 


e Anonymous. 


A rrant to A. GNAGG, ſerjeant, moved this caſe, An abbot and convent, by 
for life with re- deed indented under their common ſeal, granted to baron and 


mainder to his ferng, being tenants for years in poſſeſſion, that they ſhall have 
aer ue the lands i Gate Note; and granted farticr by the fone dunk 


children nor that after their deaths their children ſhould have the land for 
the word te- * years. 
mainder be he queſtion was, If the children take any benefit of this 


- 


1 t, not being parties to the deed? And by the opinion of 
—- 334. MEADE, WyYNDHAM, and PERIAM, clearly, they ſhall take by 
742. way of remainder, although there be no word of remainder in 

the deed; and as a remainder they may take, though they be not 
loud. 159 · parties to the deed. 


Co. Lit. 4 Is Roll, Rep. 319. 1. Wood's Con. 113. 


CA 5, Anonymous. 
An adion on the ON AGG moved this caſe, and demanded the opinion of the Judges 


1 in it. 95 S. with a gun at the door of his houſe ſhoots at 2 
2 fowl, and by this fireth his own houſe, and the houſe of hi 


. neighbo ur; u which he brings an action on the caſe generally, 
an action en the Al... doth — — upon the cuſtom of the realm, as 2. Hen. 4 
cuflom. vi for negligently keeping his fire. 
3. Lev. 359. The queſtion was, If this action doth lie? And all the Court 
7. Salle, 19. held it did; for the injury is the ſame, although this miſchance 
— 6s. Was not by a common negligence, but by miſadventure: and | 
l 08% fe had counted upon the cuſtom of the realm, as 2. Hen. 4. the action 
(s) v had not been well brought; yet conſuetudo regni eff communis lex (a). 
6, Ann. c. 31. a King 


B. Michaelmas Term, 24. and 25. Eliz. In C. B. 11 
Kinguel againſt Jo. Knapman. - Carr 6, 
was in- DEBT upon a bond. The condition was, that © whereas there An executor is 
eriff was « were in PREY 1 ＋ —_— E Jo. _ —— 
s prayed 10 man, and a ſtranger, the plaintiff and the ſaid 7. — 
del. . « ſubmitted themſelves 3 the 4— of John Coxfin ; 254 the de- — 
as clear, « fendant bound himſelf in two hundred pounds to the plaintiff, bis reitator, al- 
examine « that 95 Knapman ſhould perform the award on his part,” &c, though the tims 
d there- The arbitrator awarded, that the ſaid Fo. Knapman ſhould pay to 4 periormance 
that he the plaintiff thirty pounds, viz, _y — at Eaſter, and ten — his mm 
writ waz pounds at Michaelmas next. The defendant pleads payment of death. 
me law the twenty pounds at Eaſter; and as to the ten pounds, that the Poſt. 277. 
that the ſaid Fo. Knapman died before Michaelmas: upon this it was de- 
curiam, murred. 
eturn of Thequeſtion was, If by the death of Fo. Knapman the obliga- Cre Jac. 300. 
th, that tion was diſcharged? And it was argued by BEAUMONT that it: — 
red, and was not, for the ten pounds was a duty to the plaintiff which _— — 
return is was to be paid, and the executor may perform it; and the executor " 
irn, nor is to pay it, although not named, as he ſhall take advantage of a 
ruled az thing done unto or by the teſtator. Bar. 216. 45. Edw. 7. 
Dalton's Caſe in the Commentaries. 10. Hen. 7. pl. 18. But if it be a 
thing which is not in their power, it is otherwiſe; as to make a 
feofenent. 14. Edw. 3. pl. 4—HEAL contra. For the performance 
of the award was a — * as 19. Hen. 8. pl. 17. 
17. Edw. 4. And here the defendant that is obliged is a ſtranger ; 
and it is not material, though it be in the power of the executor 
vent, by to perform it. 38. Hen. 6. pl. 2. 27. Hen. 8. pl. 16. 
ron and ut all the Taſtices held the obligation was forfeited ; but they (4) For the kind 
all have would not give judgment, becauſe the penalty was great for ſuch of ations which 
ie deed, 3 ſmall duty (a). ' ſurvive againſt 
and for an executor, 
foe Cowp. 375. 
eu Browne againſt Daukes. Carr 7. 
take by ACTION FOR WORDS. *© Thou art a pillory knave: re- Words aQtion- 
inder in member, Browne, thou ſhouldſt have been ſet on the pillory.“ able. 
be not And the plaintiff had judgment, though it was not ſaid he was 
{ct upon the pillory (5). (6) Sed vide 
f poſt. 31, contra. 
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x Hilary Term, 
25. Eliz. In the Common Pleas, 

Sir Edmund Anderſon, Kut. Chief Juſtice. 
Sir William Periam, Kut. | 5 

| Thomas Meade, Eq. 0 Juſtices. 

Hugh Wyndham, Eg. | 
Sir John Popham, unt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 

Care i. Foljamb's Caſe. © 


es circuit, and being adjourned to the ſecond Saturday in 
ee Alichaelmas Term to Serjeant's-Inn in Fleet-ſtreet ; and day 
journment day. being then given to anſwer, that term was kept at Hertford, and a 
4-Hen. 7. pl. 8-day was given to the party to anfwer the ſecond Saturday in Hilary 
Theol. bk. 12. Term. Being now moved, it was held clearly, that the affiſe was 
— 26. diſcontinued by the not coming of the 1 the firſt day, and 
Co Lit. 135. the party is put to a re- ſummons againſt the jurors, and a new 
2. Haw k. 426. attachment againſt the defendant, and to 3 of new to arraign 
Doug. 43. his aſſiſe. 25. Af. 5. Keilw. 2. Brooke © Dif. de Pro.“ 29. 


Ter. Rep. 731. : 
8 Casz Ks Gs Fitz's Caſe. 
A ſheriff is not FYEBT againſt him as ſheriff of Devon. Francis Gawvy, 


An aſſiſe abated N ASSISE being 3 before Jus rte MEADE in hit 
A Q) 


— — ſerj cent, ſnewed the. truth of the caſe to be, that upon a re- 


the new patent COVETY in debt againſt A. a capias ad ſatisfaciendum was awarded to 
2 Sir John Clifton, then theriſt. A new patent was made to Mf. 
oft. 366. 440. Kircembe ; and afterwards, and before notice, Sir Fo. Clifton arreſt- 
Moor, 186. ed A. and left him in execution. Kircombe dieth (a), and Mr. Fitz 
Doog). 463. was made ſheriff, and let H. go at large. The queſtion was, If it 
ste 3. Oe. 2. were a good arreſt by Sir Jo. Clifton for if it were not, it was no 
© 35- 3nd . eſcape.— Tu Cob r held clearly, that the arreſt was good, and it 
1 "gy © 37* was an eſcape;-for Si Ja. Clifton remained ſheriff, is not diſ- 
charged of his office until, the new patent is ſhewn to him, ſoa 
be may have notice of his diſcharge : and if in the mean time, be- 
tween the ſealing of the new patent and the ſhewing of it to him, 

he keeps a county court, it is good. 


Carr 3 Sir Lewis Mordant's Cale. 
Succeſſion to a MORANDUM, He was ſheriff of the counties of Bucks 


Lene V and Bedford. Lord Mordant his father died 20th April, an, 


not determine pore parliumenti. It was held by all the Juſtices, and the attorney and 


the office of ſolicitor of the 2 that his office by this matter is not determin 


9 ed, although he be now a baron of parliament, and that he yet re- 
4. B. * = wy maineth ſheriff ad voluntatem regine. Dyer's Manuſcript, 13. Eliz. 
Dovugl. 45. 2. Term Rep. 731. Fey 

Carr 4- Guy againſt Rand. 


| Ejetment. FJECTIONE FIRMZA. The plaintiff declared of an ejett- 


oO — ment of one hundred acres of land, and ſhewed his leaſe in 
V. 199. 


285 evidence only of forty acres, and it was ſaid he had failed of hu 
3. Sid. 239+ CW 133. 3+ Lev. 334+ 1, Buir, 330, 5. C. Dig. 367, 3. Term Rep. 16. 


J 
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leaſe, for there was no ſuch leaſe as that of which he did count, Gor 
But it was ruled to be good for ſo much as was compriſed in his againſt 
leaſe; and for the refidue, the jury may find the defendant not guilty. N Ds 


Wrenche's Caſe. Cant ß. 

DEBT upon an obligation. The condition was, to ſtand to the Variance be. 

arbitrement of J. S. of all cauſes then depending, ſo as the Mn the fub- 
award be made before, &c. in writing. The defendant pleads no e e 
arbitrement. The plaintiff ſhewed that J. S. did award, &c. pot. 861. 
that the plaintiff ſhould releaſe to the defendant an action of ac- 
count then depending, and for that the defendant ſhould pay to the Sp. 278. 
plaintiff ten pounds, and this was delivered in writing, &c. and 8 
the defendant had not paid, &c. Iſſue was taken upon the ar- 24. 
bitrement, and found for the plaintiff. —PLowpen moved in 
arreſt of judgment, that the ſubmiſſion was of all actions then 
depending between them, and the award was, that the plaintiff p 
ſhould releaſe an account then depending ; which is to be intended 
at the making of the award, and not at the time of the ſubmiſ- 
fion, and ſo plainly out of the ſubmiffion, and ſo no good ar- 
bitrement.— I he Court commanded judgment ſhould be ſtaid, till 
the other party anſwer it, ' | 


Anonymous. Carr 6. 


FLOWERDEW, ſerjeant, moved this caſe. A proceſs iſſued Keeping houſe 
againſt J. S. to arreſt him; he keeps his houſe to fave himſelf be a 
from arreſt, and afterwards goeth out to the market and to other — N 
laces; and when he heareth again of à new proceſs out againſt — pr at 
im, he keeps his houſe, and afterwards goeth at large. The large. 
veſtion was, If he were within the ſtatutes of bankrupts (a) ? . a) See 
d all the Court held he was not (3), becauſe he uſe to go at 13. Eliz. c. 7. 
large; and it might be, that his policy would not prevent the 7: Js. 4. 15. 


ſerving of the proceſs ; for he might be met withall unwittingly. 2 2 


Salk, 110. Strange, 809. Bull. N. P. 39. 1. Atk. 201, Cook's B. L. 72. 2. Term Rep. 3. contra. 


Lawrence againſt Netherſale. Cart 7. 


*RESPASS. The ſheriff returned in common pleas, that the The erf 
. defendant was attached per catal/a ad valentiam ten pounds, — — 
and it was adjudged a void return; for he ought to return that he hl. * 


was attached by one beaſt or chattel certain, and name them, ſo, — 


that they may be forfeited; for upon ſuch general return, none 1 1437. 
of them can be forfeited. | 2. Salk. 589. 2. Term Rep. 155. 
Anonymous. „ 


IF one taketh trop petit diſtreſs for rent, and after taketh another A man cannot 

diſtreſs for the — rent, this is not good; for he cannot fake two di- 

avow two diſtreſſes for the ſame rent, for it was his folly that he — 1 : 
took not a better diſtreſs at the firſt. But in the Abridgement of the there ba tur. 
Aſſiſes it is ſaid, that if there be not ſufficient diſtreſs when he diſ- fcient at firſt, 
trained, he may diſtrain again (a). 1. Mod. 71.288. 

L. Ray. 205, 1. Vent. 104. Fitzg, $5. Moor, 7. Bro. Diſ. 98. 3. Com. Dig 215. 2. Bac. Abr. 115. 
3. M Com, 12. 1. Bur. 580. 590. . 
(a) By 17. Car. 2. c. 7. where cattle are train from time to time.—See alſo 1. and 

diſtrained, and there are not ſufficient to 2. Phil. and Mary, c. 13. and 2, Will. and 

lativfy the artears, the party, &c, may diſ- Maty, (elf, 2. c. f. and Onſlow's N. P. 54. Pere 


% 


Eaſter Term, 
25. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. Chief Juſtice. 
Sir William Periam, Kt. a | 
Thomas Meade, E/q. F Fultices. 
Hugh Wyndham, E. $ 

Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General, 


Carr 1. Hawley againſt Simpſon. 


In what caſe a EBT upon an obligation. The condition was, to pay ator 
tender before the before the 29th of September next, at ſuch a place, ten 
_ is . pounds to the obligee. It was held by the court, that if 

73 the obligor tender the money the 28th day of September at the 
Co. Lit. 211, a. ＋ and the obligee is not there to receive it, it is a void tender; 
10. Co. 129. a. for the tender is to be the laſt day: but if the obligor meet the 
Moor, 122.602. ohligee at the place before the day, and he then tender it, this is 


we . ſufficient; and the obligee ought to receive it. 


Yelv. 37. Cro, Jac. 9. 13. Co. 2. Roll. Rep. 373. 5. Bac. Abr. 9. Ld. Raym. 421. 
Carr 2. Sir William Drury's Caſe, 


A releaſe dated T. S. makes an obligation, dated and delivered the firſt of May; 
before, but made and upon the firſt of June following, the obligee maketh a re- 
— eaſe to the obligor, bearing date the firſt of March, and delivered 
tion, does not the firſt of June, by which he releaſeth all actions ab origine mundi 
releaſe the obli- until the date of the releaſe. And all the Juſtices were of opinion, 


gation. that the obligation was not releaſed. 
2. Roll. Ab. 410. 

Dyer, 56. 307. 2. Roll, Rep. 255. Palm, 218. 2. Brownl. 300. 2. Mod. 280. 3. Mod. 183. 
2. Wood's Con. 233. 0 d 


Can 3. 25 | The Earl of Bedford's Caſe. 


If a defendant R EPLEVIN. The defendant made cogniſance as bailiff to the 
Juſtifies as bailif IK EARL or BEDFORD ; whereas in truth he was not his bailiff, 
be iu fat l. the but took the diſtreſs againſt his will. It was held that the plain- 
plaintiff may re- tiff cannot traverſe that he was not his bailiff, for it is not iſſu- 
ply de ſon , able; nor can the earl diſavow it, for he is not party; nor can 
demefne, and ſo the earl have an action on the caſe, becauſe he is not damnified: 
por um. but the whoſe cattle are taken may bring an action of 

Co, 85. . Treſpaſs for taking his cattle; and if the defendant juſtifieth as 


Fogg — . may ſay de. ſon tort demeſne, et ſans Hel cauſe, and ſo 
Bruerton 


eral, 


ay ator 
acc, ten 


r at the 
tender; 
neet the 
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Bruerton againſt Rainsford. Cate 4. 


S. maketh a leaſe for years, to commence after the death of a A lefſee may 
tenant for life, or after the end of a leaſe for years in being: aſſign hi; 
2 ſtranger after the death of the tenant for life, or the end of the eue 
leaſe, enters by tort. It was agreed by the Court, that notwith- talen place. ; 
ſtanding the entry, the leſſee may grant over his term: but if he Pott. 127 275. 
had entered, and been afterwards put out, he cannot grant his 5. Co. 124. 


; £ 3. Leon. 156. 
term till he re-entereth (a) 1 1 


Ld, Ray. 728. 780. 4. Bac. Abr. 446. 10. Mod. 2. 177. 26c, 12. Mod. 112. 225. 2. Barnes, 153. 
5. Burr, 2830, Dougl. 435 
(a) By 21. Jac, 1+ c. 16. no entry ſhall entry ſhall he of force to ſatisſy the fail 
be made upon any man's lands, unleſs ſtatute, or to avoid a fine, unleſs an aQion 
within twenty years aſter his right ſhail be thereupon cemmenced within one year 
accrue; and by 4. and 5. Ann, c. 16. no after, and proſecuted with effect. 


Lord Cromwel againft Andrews. r 5. 


A TTAINT. It was agreed by the Juſtices, that if there be Rent paid b. fer 
leſſee for years rendering rent, and for not payment a re- the day, will not 
entry, and he payeth the rent before the day to the leſſor, dus the condi- 
. his acquittance, and at the day when the rent is due, the — — 
leſſor demands it, and none is there to pay it, the condition is be not paid at 
broken; for the payment before the day is not a payment of the the day. 
rent, but of a ſum in groſs (6). —Secondly, It was ruled, that (“ Cop. 245+ 
where a leaſe is made rendering rent at Michaelmas, between the n, 
hours of one and five in the afternoon, and a re-entry, &c. the — 5 
leſſor cometh at the day at two of the clock, and continueth de- (e) C. Lit. 


manding till five, and the rent is not paid, he may re-enter, al- 202. 3. 


though he was not at one of the clock, when peradventure the 1 — 
leſſee was there, and tendercth it (c). „. Was £78. Free. Ch. = 


0 Anonymous. 8 


TE, It was held per curiam, that if one lets ahouſe rendering rent, Demand of tent 
and for not payment, &c. it is not ſufficient to demand the rent muſt be made 
at the door of the houſe if it be open, but the leſſor muſt enter upon the demif- 
into the houſe, and there demand it: ſo if a leaſe be made of land, Plemiſcs. 
the leſſor muſt enter into the moſt notorious place of the land, and PETS 
there demand it. Ex relatione FOUNTAINE, incerti temporis. . — 
b Cro. Jac. 423. Co. Lit. 207. 202. 


Higham againff Baker. cg. 

Trinity, 22. Eliz. Rall. 640. 
REPLEVIN. The defendant avows for damage feaſant. Upon A man deviſes 

a ſpecial verdiQ, the cafe was, Themas Highom, the father of lands to his wife 

the plaintiff, was ſeiſed of a meſſuage called 15 cals, to which no 1 
land did appertain; and bein poſſeſſed of a farm called Jagues, . 
to which an hundred acres of land did appertain, purchaſeth the debts, &c. and 
feeſimple of Jaques, and let the ſaid farm called Jaques, and fixty after the death 
acres to it belonging, to Walefeld; and occupieth the other forty ol ie wife the 


acres with Maſcals by the ſpace of ten years; and by his wi —— = 


deviſeth * all his farm called Fagues, and the land to the ſame be- fee, the wiſe 
_y g, then in the tenure of /Yakeficld, to his wife for life.“ mall have an 

And evitth further by theſe words, ITEM, I will that it, and *atefor liſe by 
all the reſt of my lands thereunto belonging, whereſoever they F don. 
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Hanes * lie, ſhall remain to my youngeſt ſon Robert, and to the heirs of 
Nee ** his body, after the — . of my wife.” And deviſeth further, 
r. * his farm called Maſcals, and the lands to the fame belonging, to 
Gro. Jace 75. Alice his wife, and the ſaid Robert, for payment of his debts, 
Godb, 6. and performance of his legacies ; and that after the death of his 
3. Leon. 230. wife, all the ſaid farm called Maſcals, with the lands to the 
2. Leon. 226. „ ſame belonging, ſhall remain to Robert in fee.” It was averred, 
22 that the debts and legacies were paid, and the taking was in the forty 
1. P. Wms, 40. àcres which were occupied with Maſcals. — The Juſtices held clearly, 
473. that, by the firſt part of the will, the wife had nothing in the forty 
Prec. Ch. 439. acres; for the deviſe to her was of © the farm of Faques, and the land 
— s Con. « to it belo ing, then in the tenure of 4 although he 
2 * ſaith s, „ that it, and the reſt of the lands thereunto be. 
Doug. 415. 759. © longing, whereſoever they lie, ſhall be to Robert my ſon, &c. 
Poſt. 300. 474. ©* after the death of my wife.” Admit that the forty acres ſhall 
be ſaid to pertain to Jaques, yet the wife-ſhall take nothing in them 
— ho plication, and Robert ſhall have nothing in them during the 
life of the wife, but the eldeſt fon ſhall have them by deſcent 
Cro Jac. ys. during her life ; and what ſhe ſhall have, was expreſly deviſed to 
Moor, 7. 1244 her before, and ſo ſhall not have any more by implication.— 
Ld. Ray. 2044 MEADE faid, it was adjudged in Glover v. Clatches, upon reaſon, 
Gilbert on De- that where a deviſe was to one and the heirs males of his body, 
we 2. and if he died without iſſue of his body, remainder over ; if he 
died without iſſue male, having iſſue female, ſhe ſhall not take by 
implication. —ANnDER80N, C. J. ſaid, he heard Sir Anthoy 
- Browne rule this caſe, That where a man deviſeth lands to his 
wife, and deviſeth other lands to a ſtranger after the death of his 
wife, ſhe ſhall not have thoſe lands by implication ; for when any 
. * was given by expreſs words, it ſhall not be intended that the 
dievxiſor intended the other land by implication : for it is to be ſup- 
poſed, if he had ſo intended, he would have given it before ex- 
preſly ; and the forty acres cannot paſs by the firſt patt of the will 
to Robert, for the forty acres. were ſevered from Zn. and con- 
joined and occupied with Maſcals. At this day nothing was 
ſpoken to the ſecond part of the will, for the ſerjeants only recit- 
ed the firſt part ; but at another day the ta was read before 
them, and all the matter then appeared as it is at firſt recited. All 
the Juſtices held, that it appeareth by the latter part of the will, 
that the teſtator did never intend to paſs thoſe forty acres as parce 
of Jaques, but he reputed them as parcel of Maſcals. ANDERSON, 
C. J. faid, that land ſhall paſs as pertaining to a houſe which bath* 
been occupied with it by the ſpace of ten or twelve years, my 
that time it has gained the name of parcel or belonging, and 

ro. Car. 308. paſs with the houſe by that name in a will or leaſe, &c. And here 
Fats 55 this ſecond part of the will, the wife and Robert have a joint 
71 . eftatetill all the debts and legacies are paid ; which being averrd 
to be paid, that eſtate doth ceaſe, as it was lately adjudged in the 
| cen's bench: and when it is limited over, that Robert ſhall 
e it after the death of the wife, the wife ſhall have the entire 
eſtate for her life; and after her deceaſe, Robert ſhall have it in 
fee —Afterwards judgment was. commanded to be entered for 
Baker, the avowant, (who had married the wife) to have return; 
for the feme by the ſecond 5 had the entire eſtate; and in 

: the forty acres the taking was ſuppoſed, . _ : 
; . Aſhborovgh'* * 


1 
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heirs of | Aſhborovugh's Caſe; 6 2. 
further, | : l 
eb ENNER faid; it was adjudged in that caſe, 16. E/;z: that if the Dower is well 


ſheriff aſſign dower by writ to him directed, and doth not re- aſſigned to the 


h of his ; 7 ſelſed in dower ; but it is other- eriff does not 
t, yet ſhe is lawfully ſe T ; . 
i eh. wiſe 2 by writ, for there a ſecond judgment ought to — 
averred, Re | 
the forty wr faid, it was adjudged in Cliptmm's caſe, after he Moor, 20g. 
-y 1 ny — vp = bench, that If che ſheriff take one by capias ad ſatis- 4 Co. 67. . 
e torty | 


ci in debt, if he after permitteth him to go at large, 
2 not the writ, debt lieth upon this eſcape againſt 
him ; for there is a record of which the party ſhall take advantage, 
hough the writ be not tetutned, 


the land 
ough he 
anto be- 
ſon, &c, 
Tres ſhall 
in them 
ring the 


Anonymous. Cars g. 
| RANCIS GAWDY moved this caſe. A fine was levied with In levying a fins 


deſcent a render; the render was with warranty; and the officers 8 — 
eviſed to of the fine refuſed to take it by reaſon of the warranty annexed, e dne a 
ation. — which had not been known before time. But all the Juſtices con-, 

1 reafon, WW ived it was good; for although it was not uſual that he which 

_ _ enders ſhould warrant the land, becauſe he taketh no benefit, yet Poſt- 630. 

r; if he 


f he will warrarit it, it is not to be doubted, but it is good 


take by nough : and the offieers were commanded to receive the fine. 


Anthony 
Is to his 


h of his Thomas Foſter and others againff Spooner and Aford. e e 


hen any The place wHERE, was Malling ford Park. Spooner, one If a leffor refervs 
that the pre = * made default at yo nd diſtreſs, and 5 — — 
be ſup- hereupon againſt him the inqueſt was award to enquire of the —— — 
fore er. vaſte and damages. Aford pleads, he had nothing in the trees in; an entry 
the will Fhich the waſte was ſuppoſed, and upon this they were at iffue. to cur it down 
nd con- pon evidence the caſe appeared to be, that Shelly, being leſſee and _ it 
Ng was or years of the park, grants all his intereſt and title in —— . 
ly recit- aid leaſe to Aford, ſaving and excepting all the wood and under- fire" ſuch 
d before wood growing upon the land; and if upon this matter Shelly , rereation 
__ - all be ſaid to be leſſee of the wood, againſt whom the action of t» an unde 
Willy 


ite ſhall be brought, or 2 was the queſtion. The ſer- tenant ? 

eants of the plaintiffs id, notwithſtanding this exception, |. RAY 

t is a good grant of bh to Aford of the wood, for he that, Leon. 49. 
nade the exception had no intereſt in the trees, being only leſſee 11. Co. 48. b. 
or years, and ſo the exception void; and in this action the land 1. Saund, 324. 
8 to be recovered as well as damages; and if Aferd be not the. Tem R. 56, 


And here flee, the plaintiffs cannot know againſt whom to bring the 
e a joint Tion, for Shelly hath only the trees and not the land, and ſo no 
* tion againſt him.—AxpERSsOx, C. J. and MEADE held, that 
d in the he action ſhall be brought againſt Shelly, for the trees paſſed not 
bert ſhal d 4ford; for the intereſt in them that Shelly had he hath reſerved, 
he ent d he ſhall have all the profit of them, as if hernes, &c. breed x 25 
we It u them, &c. ANDERSON faid, as to what was ſaid, that Shelly Co. 11. 48. b. 
tered for na property in the trees by the common law, the leſſee had 
e return tereft in the trees, and the ſtatute does not take it away, but 
; and in rohibit him that he ſhall do no waſte, and makes him puniſh- 
1 ble for it: and as to the objefion, that they can recover no land, 
5oroug) * © Vor. I. . C | and 
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Fosvun and ſo no action of waſte lieth; if a man lets the trees of hi, 
- —_ park, waſte licth againſt the leſſee for cutting of them; and if an 
de ce. action of waſte doth not lie, yet he may have an action upon his 
caſe; and to this opinion WyxDHAM ſeemed to agree. PERIAN 
beld ſtrongly the contrary, that the exception was void by a Jelize 
for years, for he hath no intereſt in the trees, and neither at com- 
mon law or ſince the ſtatute, is the property of trees iu the leſſee; 
and although before the ſtatute there was no law to puniſh him, 
yet that doth not prove he might lawfully cut them: and at this 
day, if the leſſor cuts down the trees and takes them away, the 
leflee ſhall not recover according to the value of the trees, but for 
the entry, &c. which caſe MEADE agreed; and becauſe the Coun 
was divided, they commanded the jury to find the ſpecial matter, 
and to leave it to the diſcretion of the Court. In this caſe it wx 
affirmed by them all, that if a man maketh a leaſe, reſerving the 
wood, &c. he may juſtify the entry to cut them and carry them 
On default in a away.—And it was held by all the prothonotaries in this case, 
writ of waſte, that if the defendant in a writ of waſte loſeth by default at the 
the heriff hall grand diſtreſs, enquiry ſhall be made of the waite, and to whit 
woke and dong. damages; but if he loſes by confeſſion or nient dedire, or by plead. 
„; but on ing non ſum informatus, &c. the waſte ſhall not be enquired, but 
Jucgment after only the damages: and ſo it was done in this caſe; for as to 
appearance, of F4,oner, they were commanded to enquire of the waſte and damage 
OO and as to Aford, of the damages only. NoTa, 5. Co. 12. cited 
: it to be adjudged, that the exception was void, and that waſte la 


_ — inſt the aſſignee. YV:de Coke's Entries, 695. the whole record of 


11. Co, 52. 2. 


F N. B. 55. caſe, but no judgment. 
Poph. 24- 3. Black. Com. 228. 2 
Ce 11. HFiggins againft Grant. 


The grant of a FJECTIONE FIRMZ. Upon evidence to the jury the joy 
Manor will nct tices ſaid, if one doth demiſe a manor to which an advowſon i 


= — appendent, and ſaith not cum pertinentiis, the advow ſon doth not pals 


OS cum pertinentiis. Poſt, 340. Co. Lit, 77. 8. 30%. a. Plowd. 252. 1. Saund. 324. Dyer, 3%. 
0. Co. 12. Co. 8. 
Aleaſe byapar. IN this caſe the plaintiff claimed under a leaſe made ©y 
ſon made before R. Stake, parſon of Shenly, 11. Elix. and that Ar. Poultney being pi 
< gas c. 19. tron in reverſion in fee, confirmed the leaſe ; and after the 13 H 
— — c. 10. viz. in 14. Eliza. the ordinary confirmed it; and 23. E's 
cill after, he who had the patronage in right of his wife, together with bw 
Co. Lit. 44, wife, confirmed the leaſe; and all theſe confirmations were ſheun 
5. Co. 25. and it was averred, that the patroneſs for life was living. —T ii 
„ 3. JUTICEsS held, that the confirmation by the ordinary and pi 
Cro. Jac. — trons were good; for the ſtatute doth ſpeak of alienations, &c. U 
3. Ba. Ab. 375 incumbents to be void after the ſtatute, but doth not make v0 
289. 30. confirmations made of a leaſe before the ſtatute. 


Pladingin Tur plaintiff did declare of a leaſe by the parſon, but dt 

ejectment on a Not — his life, and by his damm We 1 void, and 

chorch teaſe. no acceptance can make it 1 and the plaintiff ple: 

Pet. 154, A confirmation by the patrgn for life, and ſheweth not how 

Pongl- 573- Patron came to this particular eſtate.— TE JUSTICES 

* that he needed not ſhew what eſtate the patron had, but whet 
he did ſhew he hath but an eſtate for life, he ought to. ſhew hot 
he came to it. | 


/ 
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es of his 
ind if an 
upon hi 
PERIAx 


Harris and Haies againſt Nichols. Care 13. 


I UARE IMPEDIT. It was held by Map, WyNnDHAM; and tf co-parceners 


y a lelire PERIAM, Juſtices, that if two co-parceners be of an advow- affign their parts 
at com. dn, and they ſeverally grant their parts to two ſeveral men, the . 2m gy 
he leſſee; Ivantage that was between the parceners doth hold place between u 
11th him 5 grantees ſhall 

* 


de grantees, as the firſt preſentment ſhall go to the grantee of the p cen by u. 


d at this deſt, and ſo of the others; and an uſurpation of one ſhall not Co, Lit. 186. b. 
way, the t the others out of poſſeſſion. 22. Edw. 4. But they faid, perad- 3. Co. 22. b. 

3, but for nture it ſhall be otherwiſe, if they were mere tenants in com- 2. Inſt. 365. 
he Coun on, and did not derive their eſtates from co-parceners; and yet the e. 346. 
al matter, pok in 22. Edw. 3. pl.. that between ſtrangers in blood, or where ne 5 ** you. 
aſe it wa ro make compo ſition to preſent by turn, if one uſurp upon the . [2], Co ; 
rving the In of the other, this ſhall not put him out of 7 R Lit. 166. b; the 
= — ERSON, C. J. doubted, but 2 on 2 by the courteſy 3 2 18. 
this cale, ill have the ſame advan t his wife ſhould have had. and 8. and. 9. 
ult at the tage | Will. and Mar, c. 31. 
d to what It was held by MEape and WyYNDHAM, Juſtices, that if a A manor may 


in hath a manor which doth extend into two towns, and he be divided y 


by plead- 
4 nts the demeſnes and ſervices in one town, the grantee hath a rant of parcel, 


nired, but 


for as to nor in that town, and he may keep court, and ſo hath the Pfl. 39. 
| 2. Roll. Ab. 
damage; ntor a manor in the other town, and may keep court there. 112. 
12. cited ; Owen, 138. 1. Bulſt. 44. 
waſte lay ; 
record of 


Anonymous. 2 
\ CCOMPT. The defendant was adjudged to accompt, and a Default before 
capias ad computandum iſſued againſt him to accompt, before auditors is a 4%. 
the iuf- ditors at a certain day, at which day he appeared and entered ee, for 
Fn f to accompt ; and the auditors aſſigned them to appear before en be no 


vo a E. : nonſuit after 

| 6 em at another day certain, at which day the plaintiff did not judement; b 
Þ not pal oceed. FENNER moved what ſhall be done in this — if he ſhall be — 
3- Dyer, 35 Nſuited, or barred of accompt, or if the action be diſcontinued, revived by ſcire 
made bf The Court demanded of the prothonotaries, who ſaid, there can i. | 
| being f. no nonſuit, becauſe it is after Judgment, but that a diſcon- Co. Lit. 139. b, 
ie 13 El uance ſhall be entered, and the defendant and his ſureties put 11. cg. $8. a. 
1 24. Lis thout day ; and if the plaintiff will after proceed upon this Andrews, 29. 
er with bi ompt, he ſhall have 2 ferret facias upon this record ad computan- | 

«ce ſhenn and ſo the Juſtices did award in this caſe, 

ng.—T ii | 

pans Lutwich againſt Huſley, ; Catz 14. 


make vn SSUMPSIT. The plaintiff declared, that whereas the defeti- Forbearance for 


dant was indebted to the laintiff, and the father of the de- © fort rim, is 


Idant being alſo ind * op Th 

„ but dot g alſo indebted to the plaintiff in another ſum, he did t god con- 
void, e that if the plaintiff poululum ceſſeret to demand the debt d 

ff pleaded gp did owe to him, that he would pay both the debts; and . 455: 565- 
t how tf C ou upon this promiſe he did forbear the demand of his 1 Abr, 
(CES = 4 half-a-year, and for not payment of the debt of the 23. 27. 

but whfl N the action was brought, and it was u the iſſue found Ct. Jac. 250. 
> ſhew hot © plaintiff, And it was alledged in arreſt of judgment, that . Cr. 241. 


1. Sid. 43. 


re was no conſideration of the promiſe, for it is not ſaid for f. ©** 
C 8 how Cowp. 139. 
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Lernen how long he ſhould forbear ; for if he did forbear for a quarter of x 
% hour or leſs, he bath performed the word, quod paullulum ceſſaret; aud 
nagt. although the plaintiff doth alledge he did forbear for balf-a-year 
this will not help the caſe. And of that opinion were the Juſtices; 

and commanded, if no other matter be ſhewn before the end of ti; 

term, quod nibil capiat per breve. 


C4 15. | Pollard againſt Scholy. 


A bens fide con- DEBT Tue caſe was, Pollard ſold to the defendant two oxen, 
. traQt tall not be = 224d June, 22..E!iz. for fix pounds fix ſhillings and eight 
— pence, to be paid at All Saints next; and at the ſame day Schz/ te. 
agreement to quired of him a longer day for payment, &c. and Pollard gat 
take more fee him till the firſt day of May next, paying to him for the forbearance 
for ſorbearance of his money three quarters of wheat, which was above the 
than legal in- value of ten pounds per annum for an hundred pounds, according 
to the 13. Eliz. c. 8.1. 5. (a): and the defendant in debt for the fr 

.. pounds fix ſhillings and eight pence doth plead this, and would avoi 
1. Saund. 294. the contract.— I he opinion of the Juſtices was, that the ſtatut 
1, Med. 29- doth not make the contract void, which was duly made, but 
2. Mod. 307- doth only avoid all contracts for uſury; and this laſt contract i 
— void, I the ſtatute ; but the firſt was good, being mad 
u. Vent. 8. bond fide. —NOT a, Hill. Term, 20. Elia. B. R. in an information) 
Cowp. 112. Mallory v. Bird. If one contracts to have twenty pounds for th: 
1. Hawk. 5:8. loan of an hundred pounds, if he taketh nothing of the twenty 
Dougl. 235. pounds, he is not puniſhable by the ſtatute ; but if he taketh any 
: thing, if but one ſhilling, this is an affirmance of the contra, 
and be ſhall render for the whole contract. 


(e) See 12. Ann. ft. 2, c. 16. 


Cars 16, | Beauchamp againſt Dale. 


If a diffcifor 2 MINUS. It was adjudged, after argument and deliben. 

tion, that where a diſſeiſor letteth the land to the diſſeiſee io 

ee life by indenture, that this is a remitter to him, for by this k 

bein by remit- confeſſeth the deed ; but by his entry to take livery, the law ha 

ter. its operation, and doth remit him againſt his own acceptance 

: (ex relatione JOHANN1s HEALE, who argued this caſe; ) and it un 

Co. Lit. 363. b · adjudged upon conference between the Barons and all i 
$- C. Pit. 419. Juſtices. | 


Trin 


rter of an 
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Trinity Term, 


In the Common Pleas. 


25. Eliz. 
Sir Edmund Anderſon, Kut. Chief Juſtice. 


Sir William Periam, Kut. 

Thomas Meade, E/7q. Fuſtices. 
Hugh Wyndham, E/. 

Sir John Popham, Kut. Attorney General. 
Sr Thomas Egerton, Kut. Solicitor General. 


Webb againſt Nect. 
Hillary Term, 24. Blix. Roll 419. 
T* caſe was, Hugh Bury, ſeiſed of divers manors in the Tenant in fee 


Cant 1. 


county of Devon, by his deed indented and enrolled be- fimple, expec- 
tween him of the one part, Robert Kemp and Nicholas 8 
Adams of the other part, in conſideration of twenty pounds paid bargains and 
by the ſaid Robert and Nicholas, bargained and ſold the ſaid manors gels to 4. who 
to the ſaid Robert and his heirs, to the intent that the ſaid Ro- is made tenant 
bert ſhould ſuffer the ſaid Nicholas and H. Gifford to recover the to the pracipe, 
faid manors againſt him, which ſhould be to the uſe of the ſaid n 
Hugh Bury for life, remainder to his ſon in tail, with divers re- ſes. This re- 
mainders over; which recovery was accordingly ſuffered, Haward covery (to the 
and Brook being then tenants of the freehold of the ſaid manors, uſe of the rever. 
the reverſion to him againſt whom the recovery was ; afterwards ow — 
Haward and Brook die, Hugh Bury enters, and let to the plain- ;, good againſt 
tiff, &c. 1 bim by eſtoppel. 

Two points were moved. Fir/t, If the uſes expreſſed in the in- | 
denture of bargain and ſale were good ? Secondly, If the recovery — 
ſuffered againſt him in the reverſion where the freehold was in 4. Wang = 
aſtranger, ſhall bind the reverſioner and his heirs? " ly 
The Covxr held clearly as to the firſt point, that the limita- Pigot on Recov, 
tion to the uſes, as this po is, was good. Secondly, That the re- 33: 20. 


covery"is good againſt him in the reverſion and his heirs : and they 9 
cotnmanded j nt to be entered accordingly (a). ne hv 80 
Poſt. 670. 
(a) Sce 14. Geo. 2. c. 20. mug ig 
Anonymous. | Carn 2. 


THE eaſe was, The lord granted the freehold of a copyhold A e by « 

to a 3 the copyholder being in poſſeſſion releaſeth to urn n 
the grantee all his right in the land; the queſtion was, If this „ "EN 
doth extinguiſh the copybold ? 
. AxDER8OY, C. J. held it did not, and ſaid, it was adjudged that mens of the 
it tenant for life releaſeth to him in the reverſion, this is void; for it copy. 


1nure as a releaſe, for he is in poſſeſſion ; nor can it inure Aute:. Hutt. 32. 
G 3 Fn as Jones 41. 


is an extinguiſh. : 
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Axoxyuovs. as a ſurrender, for want of fit words ; ſo of leſſee for years, Dyer, 
Hob. 893, 281. and it is ſo in this caſe. | 

4 Leon. 1. But SNAG, ſerjeant, ſaid, he knew it to be ruled in a caſe d 

Cro. Jac. 169. great importance, that notwithſtanding the words will not amount 

2. Lev. 145. to a ſurrender, yet the conſent and agreement of the leſſce, which 


7. Bac Ab. 481. js proved by the deed, will amount to a ſurrender. 
2. Bac. Ab. 451. i 


Gub. Ten. 301. 


% 


Cars 3, 5 Anonymous. 


Bail are diſ- A MAN condemned in debt renders himſelf to the court, ani 


* . * * * * a 
1 praveth his ſureties may be diſcharged. The plaintiff wy 


principal; but demanded, for the Court ſaid he may elect either his body, or u 
the plaintiffmay take his goods in execution; but by this offer the ſureties wer 
either have a diſcharged (a). 
ce.ſa. or 2 fi.fa. 
3. Cremp. p. 70. 4+ Burr. 330. 4cg. Comb. 263. 2. Term Rep. 705. 

() Bail are diſcharge if the defendant becomes a peer pending the adtien. Doug). zz 


Carr 4. Sir John Souch's Caſe. 


Re-entry for IN E made a leaſe for years, rendering rent, and a re-entry for non 

ms, ea _— and at the day a ſtranger came to demand the rent, 

peed ſtranger, The leſſee demanded of him what authority he had of the leffor u 

without written demand it; and becauſe he was a cozening fellow, and one that 

authority, good. Was notoriouſly infamous, and would not ſhew any authority, the 

| leſſee would not pay the rent; and thereupon the leffor entered: 

_ we? and his entry adjudged lawful, for a command to receive rent may 
$. Co. 6. be per parels. 

Hob. 154. Dyer, 222. Cro. Jac. 178. Owen, a3, Dougl, 483. 


Cart 5. Anonymous. 


A man may A UDITA QUERELA. The queſtion was, if the convſor 
ere for rene ſnali be compelled to make mention of all the mean affgn- 
3 — e ments of the conuſee, &c. And the Court doubted. | 

Tit aut few. ANDERSON, C. J. faid, that in the time of Lord Dyer the cl: 
ine all the mean Was, that leſſee for years aſſigned over his term, and there ven 
alignment. divers mean aſſignments. In debt for the rent he ought to make 
Co. Lit. 121. a, mention of all the mean aſſignments; and becauſe the plaintif 
303. evuld not do it, he was compelled to diſtrain and avow for the 
1. Sid. 20 rent, for he cannot fay he let the land to one whoſe eſtate the d 


1. Saund. 312. fendant hath :- ſo it is in waſte. 
Cro. Car. 190. 


2+ Salk, 562. Dougl. 657. 3. Term Rep. 247. 
Carr 6. | More's Caſe, 


5 
P DEBT. The plaintiff declared, that the defendant had bargain 
4:64 on a de- "= with him to give him for the paſturing of every horſe by ti 
. night two vence, and of every ox one penny 42 and ſhewe 
te painiff de that he had paſtured ſeventy horſes and three hundred oxen 4 
glared for more i leo dio eccrevit to demand, &c. And he demanded more than up" 


then be proved. his own thewing it appeared he ſhould have, for the number — 
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years, Dy, the horſes and oxen did not amount to the ſum of which he had Mosz's Cs. 
counted. This was alledged in arreſt of judgment, after verdi& 

in a caſe 9 found fo the plaintiff ; and, notwithſtanding, judgment was given 22 

not amount for the Aint . 2» , Moor, 298. 


But FENNER faid, that in An/low's Caſe, who brought a writ of yelv. 5. 
annuity, and demanded twenty nobles; and it appeared by his own Latch. 175. 
ſhewing, that he was to have but nineteen nobles. —The writ was 5: Mod. 214. 


abated by award of the Court. Cro. Jac. 122. 
247+ 449+ 569» 
3: Black. Cem. 154+ Cowp. 766, Dougl. 377. 1. Term Rep. 447. 2. Term Rep. 29» 
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Audley againft Suttrel. _ 3 
FJECTIONE FIRMA. The defendant challenged the array, an array quath- 


becauſe the ſheriff was couſin to the plaintiff, which was con- ed for affinity, 
feſſed ; but it was ſaid, that the ſheriff is as near of kin to the de- Co. Lit. : 56. a, 
fendant: and upon this it was demurred, and by advice the array Poſt. 663. 


cn. Douyl. 4 was quaſhed. 


Anonymous. Carr 8, 


DEBT againſt an executor, who pleaded he had riens in ſes maines, Goods im- | 
but certain goods, diſtrained and impounded: it was adjudged pounded are not 
to be no aſſets to charge him, . 


itry for non 
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thority, the 
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Co. Lit, 47. 2. Bac, Abr. 437. 1. Wood Con. 139, 
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H.lary Term, 
, 26, Eliz. In the Common Pleas, 


S:r Edmund Anderſon, Kut. Chief Juſtice. 
Sir William Periam, Kut. | 
Thomas Meade, E/. Fuftices, 
Hugh Wyndham, E. 

Sir John Popham, Knt. Attorney General. 
$77 1homas Egerton, Kut. Solicitor General. 


* 
—ͤ ü——— 


Cart i. | | Chamberlaine's Caſe. 
VOQWRY for rent, and made title to jt, as couſin and * 
\ to Robert Chamberlaine, that is to ſay, ſon of Arne, da 
pot. 396-747- ter of Robert, and for rent arrear for ſixteen years 4 
the death of Anne he avowed : and becauſe he made title to it im- 
mediately as heir of Robert, and after avoweth for rent after the 
death of Anne, which cannot be, for it ſhall be intended that ſhe 


died in the life of Robert, and iſſue being joined upon another 
3 they were awarded to RE-PLEAD, 


Carn 2. Wharton againſt Morley. 


Grant to the (COKE ſhewed to me a report, which he ſaid he had from 
Ting gaod Edmund Plowden, of a judgment in the exchequer, 7. El. 
— dens between the ſaid parties, that whereas a prebend did give and grant 
ais land to king Edward the fixth, and this deed was not enrol!- 
Dougl. 36. ed, yet the grant was good, and veſted the land in the king, by 
the proviſo in the end of 1. Edu. b. c. 14.1. 42.; for although it was not 
at common law, — the ſtatutè doth make i it 20d, or elle the 

te Ware in yain. 


ps Stock bridgeꝰs Caſe. 


If a copyhold Tir caſe was, Baron and feme copyholders, to them and their 
#ftate be con- heirs. The baron, in conſideration of money paid by him to 
— * y the lord, obtaineth an eſtate of the freehold to him and his wife, 
Sichen the p12. and to the heirs of their bodies. The baron dieth, having iſſue 
te2ion of 11 The feme enters, and ſuffers a common recovery, and his heir 
> c. 20. enters « fy ſtatute of 11. Hen. 7. c. 20. (a): and agreed the entry 


% % Was lawful; for in copyhold, by the acceptance of the new eſtate, 
poſt. $19 $44. was extinguiſhed 
393- Hob. 176. 3. Sid. 4. 73. 8 2. Bac. Abr. 93. in notis, . Salk. 166. 

(4) Confirmed by 32. Hen, 8. c. 34. 


ra. 


Eaſter Term, 


26. Eliz. In the Common Pleas. 


dr Edmund Anderſon, Knt. Chief Juſtice. 
Sir William Periam, Kut. } | 
Thomas Meade, Eg. Tuſiices. 
Hugh Wyndham, E/. [ 

Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


ce. 
fices, 


al. 


eral, 


Gibbon againft Cordell. 8 


CTIONE FIRMA. The caſe, upon 1 verdict, was, How a livery in 
2 was ſeiſed of the houſe and land in queſtion, and dn of land 
and heir came to Cordell to borrow 201. of him, and for aſſurance 1. Lan. 18. 

* daneh. of the money, offered him the houſe and land in 7 ; and Moor, 144. 
—_rs er thereupon they , and went to the houſe, and Heyddn called 236. 


to it kin: the tenants of the houſe, who were tenants at will, and ſaid, O: Mit 486. 
ans the * Sirs, I have ſold my houſe and land to Cordell for twenty pound, Con. 516. 
chat the * if I pay him not the money at ſuch a day; and if I pay him the 2. Term Rep. 
eta no „money, I ſhall have the land; and if I pay it not, then I clearly 739. - 
| * bargain and fell them to him ;”” and puts Cordell into the houſe, 
and locks the doors, and delivereth him the keys, and faid to the : 


tenants, * Take him for your maſter.” It was argued by GoDFrey 
and SNAGG, and afterward adjudged it was a good livery, and an 


eſtate for life, at the leaſt, paſſed : but if a fee paſſed, it was not 
_ — queſtioned, becauſe Cordell was alive. 
ind grant 
t — Dowſe's Caſe. | . Carr. 


King or . A LEASE was made to 4. B. and G. for their lives, babendum The promiſe f 

elle the to A. for life, the remainder to B. for life, the remainder to _ I. | 
C. for life. It was adjudged a good limitation, and they ſhall take ee 

according to the habendum ; for in the premiſes a joint-eſtate 18 Co. Lit. 183. b. 

given only by implication, which is controlled by the expreſs li- Pott. 8g. 

i mitation in the habendum, 

ind theit 


n ; Fiſher againſt Banks. | Carr y, 

is wife, | | 

ig iſſue, A VDITA QUERELA, for that the plaintiff was in execution An audits fe- 

— heir 4 debt upon an obligation, and : * it was made for r will not ie 
e entry -money, cu atrary to 13. Eliz. c. 8. d becauſe it did ap- n 

x eſtate, oe the Court that he was condemned upon a nihi/ dicit after N 


de an attorney and appeared; ſo that he might have Ante, 4. 
1 this plea in avoidance of the obligation, and — did not 2+ Roll Abr. 
= it. The audita querela was diſallowed by the whole Court; 38. 

an audita querela doth not lie after judgment, upon a thing he bg 38. 
F after Mgt have pleaded before; but when he is condemned by default, Carth. 28. 


2. Lut. 1143. 
174. 
Cowp. 728. 
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and had no day in court to. plead it, there it lieth : And they ſaid, 
upon this reaſon they had over-ruled a like caſe this term. 


Sir William More's Caſe. 


An adminifva- A LEASE is made for years upon condition that the leſſee, hi 
tor is in law an executors, Or 4 „ {hall not alien without aſſent of the 
2 5 leſſor. The leſſee dieth inteſtate, and the ordinary grants admini. 
Co. Lit. 2 10. a. ſtration to J. S. who aſſigneth without licence. It was adjudged, 


1. Wood's that the condition was broken, for he is an afſignee in law. 


Con. 280. Dougl. 184. 
c 5. Lee againſt Vincent. 


Wadithis HE caſe was, Jahn Lee deviſed his land to William his ſon in 
that the teſta- tail, and it he depart without iſſue, that his ſons in law ſhall 
tor's ſons in fell it (having then five ſons in law) and dieth; and after one of 
. On = his ſons in law dieth, then Milliam dieth, having iſſue a daughter, 
one of them dies 2nd afterward the daughter dieth without iſſue, the four ſons in 
before the t. law that ſurvive fell it. The queſtion was, If this ſale were good? 
tator, a ſaleby —GEoRGE WYAT argued for the plaintiff, and GoDyzey for the 
the tro furvi- defendant. The points were two. Firft, For that the ſon died, 
von is $02d- having iſſue, although the iſſue died without iſſue, if the ſale be 
good. Secondly, One of the fons in law was dead, and being an 
authority, it cannot ſurvive. But it was adjudged a good fale, be- 
cauſe he named them not by their proper names. GoDFREy faid, 
it was adjudged, 4. Eliz. where one deviſed his land to his wife for 
life, the remainder to his ſon in tail, and if his ſon dieth without 


1. And. 145. iſſue, that his executors ſhall ſell the land by the advice of A. and 
1. Roll. Ab. 328. B. and A. dieth in the life of the ſon, the ſale after the death of 
— on A. is not good; but if 4. had aſſented in his life-time, it had been 
Po. on Dev.2g7- 8 Fee | 

Casz 6. Roe againſt Hartly. 


Writ of error II. was held by all the Juſtices, that a writ of error doth not le 
not lie in in the common pleas, upon an erroneous S given in 


| ©. Þ. upon any inferior court of record. And this was, as they ſaid, upon 


n great advice. F. N. B. Cont. 20. D. v. 8, Elia. Dyer, 250. 


inferior courts. 


1 Roll. Ab. 745. Moor, 78. 1. Leon. 55. 3. Leon. 159, Dyer, 250, And. 12, Cart, 223. 


Cart 7. Griffith againſt Moriſon. 


Words action- CTION for theſe words, Mbere is that bankrupt knave ? whin 
able. . « ;5 that pillory knave?” (innuendo the plaintiff) and averrel 
poſt. 31. he was a merchant; and the words were adjudged actionable. 


c. | Mayor and Burgeſſes of Windſor's Caſe. 


I ſheriff cannot A CAPIAS ADSATISFACIENDUM was awarded to the ſherif 


— . of Berks fo arreſt J. S. who was then in — of the Mop 
be d and Burgeſſes of Windſor; and thereupon the ſheriff awarded a wit: 
_ * rant to the Mayor, &c. to take him, and afterward they let him 


cuſtody. eſcape; and it was held clearly, that debt upon the eſca heth 


| : | . 
againſt them, and not againſt the ſheriff, 80 it is of a bailiff of4 
Poft. 153 743- franchiſe. K Eſton 
Dalt. Sher, 56g. Cowp., 63. 2. Term Rep. 5. 126, 
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—_ lad, Eſton againff Wood. Cart g. 
: T HE caſe was, The defendant covenanted by indenture with If s man «ſcars 
the plaintiff, that whereas he intended to marry El:zabeth — his wiſe 
leſſee, b, Smalwell, a widow, that he would pay all the legacies which ſhe %% ma kl 
-nt of the by her laſt will in writing, bearing date iſt May, 20th Elizabeth, tion of this 
Wes as did give and bequeath, and was bound by obligation to perform power will be 
5 —_ the covenants in the indenture. In debt upon the obligation, the $994 as an p- 
Judged, defendant pleaded, that after the making of the will and the obli- : 


gation, he intermarried with the ſaid Elinabeth Smalwell, which ub. Dev. 13. 
marriage continued till her death, ſo the will and deviſe of Elixa- Cro. Car. 219. 
beth was void; and demanded Judgment, &c. And it was adjudged, 376. 597. 
that the plaintiff ſhall recover; for notwithſtanding it was not a *. 353. 


will to all intents and purpoſes, yet the indenture referreth to that - _ =__ 


= * which did bear the name of a will; and although it was not a will Prec. Ch. 54. 
1 in deed, it is not material. 1. Mod. 211. 
fter one of 1, Burr. 437. 
daughter, 11. Mod. 221. 1. Vern. 244. 408. 2. Vern. 320. Prec. Ch. 44. $4. 255. 2. Peer Wms. $2. 144. 


1243- $16. 341. 364. 496. 1. Peer Wms. 126, 2. Stra. 891. 1111. Eq. Caſ. Ab. 66. 171. Ld. Ray. gig, 


ur ſons in 
Dough. 708. Cop. 260, 2. Term Rep, 635. 2. Brown G. C. 377. 319. 


ere f 
EY for the 

ſon died, =_ , 
he ſale de The Biſhop of Hereford's Caſe. Cave 10, 
3 UARE IMPEDIT. The cafe was, The patron preſented J. A clerk refuſed 
| ” 10 S. to the biſhop, who gave notice to the patron that —— 
** b clerk was inſufficient ; and thereupon the patron preſented ano- ard promoted 
h 1 N . ther clerk, and the biſhop admits the firſt that was preſented by to the ſame liv» 

* = the patron, and within the fix months. The Couxr held clearly, ing- 
P 3 that the biſhop was a diſturber ; for he having once refuſed him 
| had * for inſufficiency, cannot afterwards accept him. 

ä Tanfield againſt Finch. | Casrx 11, 

th not he NFORMATION upon the 13. Eliz. c. 8.1. 5. (a), for uſury. It li is not uſury 


was held by all the Juſtices, upon evidence to the jury, Finch 2 


to Tanfield 5661. for an annuity of 120l. during twenty-three years. nder ft; 
This arte no uſury — was — before — _ 
between them, to have any conſideration for the loan of the 5661. the payment is 
for this annuity was purchaſed bond fide without any corrupt in- {cured by 
tent or bargain: and if it had been 40l. per annum for forty years, 122 
for 100l. it had been no uſury, no more than if one for 100l. pur- as colourable, 
chaſe lands worth gol. per anmum. and to elude the 

Another matter was in this caſe :T hat after the grant of the ſaid ftatute. 
annuity of 1201. for twenty-three years for the ſaid 5661. in hand e ay 
paid, Tanfield, for the aſſurance of the ſaid annuity, infeoffed Finch ;. Ce 6. b. 
of land worth 1001. per amum to the uſe of Tanfield and his heirs, 2. Lev. 83. 
upon condition, that if the money were not paid, it ſhould be to 3. Will. 393. 
the uſe of Finchin fee. And all the Juſtices held it was no uſury; 2: Bl Rep. 361. 
for the mortgage was only for the aſſurance of the annuity. — n 
; Nora, In Doctor Goad's caſe, Trin. 19. Eliz. in the . {nt 791. 
in an information for uſury, PorHAM and PLOWDEN held, That 
if a man giveth 100l. for an annuity of 20l. per annum, this is not 
Wury, for he ſhall never have his ſtock of 1001. again. But Barks 
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Taxrrit> Chief Baron, held clearly, if two men ſpeak together, and one of 


them defireth the other to lend him 1001. and for the loan of it 


(a) See 12. Ann, he will give him above 10l. per annum (a); and for an evaſion 
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out of the ſtatute, they invent this practice, that he ſhall t to 
the other gol. per annum, out of his land for ten years; or he ſhall 
make a leaſe for one hundred years to him, and the leſſee ſhall re. 
grant it to him, upon condition he ſhall pay 3ol. yearly, and every 
year during the ten years : in this caſe, the firl contract being 
corrupt in fraud of the ſtatute, this is uſury, although he never 
hath his 100l. again. But if bond fide one buyeth an annuity of 
40l. for ten years for 100l. this is no uſury, if the firſt communi. 
cation was not corrupt. Ex relatione EDWARD. COKE. 


Thomas Mantell againſt Matthew Mantell. | 
In the Exchequer Chamber. 


HE caſe was long debated in the common bench, and after. 
wards brought into the exchequer chamber by Engliſh bill. 
Oliver Wood being ceſtuy que uſe in fee-of the manors of Milton and 
Cn in the county of Northampton, 13. Hen. 8. by his laſt 
will deviſed, that his feoffees after his death ſhould ſtand ſeiſed 
of the manors to the uſe of Sir Falter Mantell and Margaret his 
wife, the daughter and heir apparent of the ſaid Oliver, for term 
of their lives; and after their deceaſe, to the uſe of John Mantel, 
their ſon, and of the heirs of his body; and for want of ſuch iſſue, 
to the uſe of the heirs-males of the body of the ſaid Sir Walter and 
Margaret, which they ſhall afterwards lawfully have, with divers 
remainders over. Oliver dieth 13. Hen. 8. and afterwards Sir 
Walter and Margaret have iſſue Falter and Thomas. Sir Walts 
dieth 21. Hen. fy Afterward John Mantel! dieth without iſſue, 
Margaret his mother living; and afterward the ſaid Malter, the 
ſecond ſon of Sir Halter and Margaret (having iſſue the defendant 
Matthew) was attainted of high treaſon, and executed 1. Marie, 
The q. Elz. Dame Margaret Mantell dieth, having no other iſſue; 
and the plaintiff 1 the land was forfeited by the attainder 
of Walter the ſon, obtaineth a grant of the ſame from the queen 
by her letters patents, and ſued the ſaid Matthew for entering and 
claiming the manors as to him deſcended, as couſin and heir of the 
faid Sir Walter and Margaret, that is to ſay, ſon of the ſaid M alla, 
ſon of the faid Sir Malter and Margaret. And upon the whole 
matter diſcloſed, it was, — May, in the ſaid term, decreed by 
the Lord Treaſurer and all the Barons, that the title of the (aid 
Matthew was good, and the land was not forfeited by the attain- 
der of Malter, he being executed in the life of Margaret, who only, 
as long as ſhe lived, was tenant in tail ; and this land did deſcend 
to Matthew, as couſin and heir of the body of Margaret, &c, Jui 


3- Co. 10, the Lord Lumley s caſe. 
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26. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kur. Chief Juice 
Sir Thomas Gawdy, Knut. 
Fuſtices. 


John Clinch, E/. 
Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 
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Rice Clampe againſt Edmund Clampe. Cat 1, 


EPLEVIN. The defendant avowed for damage-feaſant IN To an avowry 
the land, which is parcel of the manor of C.; and that for copybold 


- this land was copyhold, 1 of the ſaid manor, and of ra, Nd ct 
the nature of borough Engliſh, and demiſed to John Boreman and . — 


Margaret his wife, and their heirs, by copy of court rolls by the tion that 4. and 
name of a meſe, containing twelve acres of land; and that John B. ſurrendered 
Bereman died, and Margaret him ſurvived, and took to huſband te bad by the 
John Clampe, and had iſſue, the plaintiff, their eldeſt ſon, and the erden 
avowant, their youngeſt ſon ; and afterward Margaret died ſeiſed, ater the death 
and the land defended to the avowant, as yg ſon and heir, of the ſaid 4. 
by the cuſtom, &c. who entered and took the cattle damage-feaſant. and B. to the 
he —— by replication, confeſſes the grant to John Boreman — 2 
and Margaret, and that John Boreman died, and Margaret ſurvived, z bad nothing, 
Sc. and took to huſband the ſaid Jobn Clampe, and had iſſue the and it leaves a 
plaintiff and defendant; but ſaid, that the ſaid Fohn Clampe and particular eſtate 
— — ſurrendered the faid land per nomen of the reverſion, after —— i — * py 
the death of the ſaid John —_ and Margaret, to the uſe of the he been tra- 
plaintiff and his heirs, who was admitted accordingly ; andafterwards verſed. 
the ſaid Margaret died, and Jobn Clampe did ſurvive; and after- Poſt. 225. 
wards the faid 


ahn Clampe died, the plaintiff entered ABS UE Hob. 171. 
HOC ; that the faid land did deſcend to the defendant, as purſne Oro. Jac. 376 
ſon, &c. And upon this replication, it was demurred in law, , . 272. 
Cox, for the avowant, prayed judgment. Fir/t, For the matter in Ra. Rep. 10g. 
law, the plaintiff's plea is not ſufficient ; for he pleaded a ſurren- Godb. 264. 
der of the land by the name of a reverſion, after the death of the 4- Leon. 8. 
baron and feme; and by that pretence, there ſhall be a particular 3 2 
eſtate left in the feme and alſo in the baron ; whereas the baron had — 
nothing before, which cannot be; for the ſurrender is void. For 260. 
when one is ſeiſed in fee, he cannot by any matter in fa# give 
away the inheritance after his death, and ſo leave a particular eſtate 
in himſelf; but peradventure it may be done by matter of record; 
and of that 2 was the Court, 38. Hen. 6. 8. Hen. 7. and 
It 18 abſurd, that by a mere 
for life, who had nothing before. 
parent fault in the pleading ; for the avowant pleads, that 


t the baren ſhould have an eſtate . 10. 4. 
Secondly, He ſaid there was an 
Mar- 
faret 
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CLanyr | garet died ſeiſed, and the land deſcended to him; and the plaintiff 
2 in his replication traverſed the deſcent, and not the dying ſeiſed. 
rk. 14. Hen. 8. pl. 23. And the avowant had judgment at the end of 


Pott. 39. the term. Nor A, It was moved, that the twelve acres could not 
paſs by the name of a me/e; but the Court gave no regard to it. 
Cart 3. Herring againſt Blacklow. 
5 Eafter Term, 26. Eliz. Roll 441. 


If the defendant R EPLEYIN. The defendant avows taking the cattle damage. 
alledges ſoifing feaſant in a certain parcel of land, parcel of the manor of F. 
— and ſheweth that Dame Frances Jo ningbam and Henry Jerninghan 
priorſafe with- were ſeiſed of the fame manor in fee, and let the land in which, 
out traverſing c. to him for one - and- twenty years, and fo avowed the taking, 
the ſeiſin of the c. The plaintiff, in bar to the avowry faith, that long time 
defendant. before the ſaid Frances and Henry were ſeiled of the ſame manor, 

king Heyry the eighth was thereof ſeiſed in fee, and that this land 

was demiſed and demiſable by copy of court roll, c. and that 

king Henry the eighth did demiſe this land to the plaintiff by 

1. Leon. 78. copy of court roll in fee; which matter he was ready to aver, Ge. 
Lut. 1343. And upon this it was demurred. —GoODEFREY alledged the cauſe of 
the demurrer, for that the plaintiff in his replication ſaid, that 

king Henry the eighth was ſeiſed, c. and demiſed to him, &c. 

| and doth not traverſe the ſeiſin in fee in Frances Ferningham and 
5. Com. Dig. {Henry Ferningham : and it may be they came to the land by good 


712. title o puiſue temps, as the land might be forfeited into the king's 
5. Bac. Ab. hands, c. And in Carew's cafe, 5. Hen. 7. one pleaded in bar a 
0. feoffment of J. S. and gave colour to the plaintiff; the plaintiff 


* that long time before J. S. infeoffed the defendant, be 
infeoffed him; ſo he was ſeiſed until diſſeiſed by the defendant. 
This is ruled no good plea, without a traverſe or confeſſion how 7. 
co. Lit. 303. a. S. came to the land afterward —CoKkE contra : The replication is 
304. good engugh ; for he hath by nient dedire confeſſed, that Frances 
and Hey were ſeiſed; and he had a good title by the copy, before 
their title: and ſuch a confeſſion by ment dedire is good. 4. Ediu. 2. 
Replication accordingly.—But the Juſtices ſaid, in the time 
of Edward the third the Judges had no great regard to pleading. 
Wray, C. J. faid, that ſince that book the law hath been 
taken otherwiſe ; and there is no queſtion, but where the defen- 
Poſt. 278. 459. dant doth alledge ſeiſin in one from whom he claimeth, the plaintiff 
384- 651. 754 cannot alledge ſeiſin in another from whom he claimeth, before 
the ſeiſin of, &c. without traverſing, confefling, or avoiding the 
ſeiſin alledged by the defendant ; and judgment was | 
to be entered for the avowant. 


Carr J-- | Morton's Caſe. 


Judgment reco- *P'RESPASS againſt Merton for entering into his houſe, and tak- 
vered againſt ing away his goods. The defendant pleadeth the 8 was 
done by him and J. S. and the plaintiff had brought treſpaſs againſt 
S. and recovered __ him, and had execution, and is ſatiſ- 
„and demands judgment if he might impeach him, &c. And 
upon this it was demurred.—PLowpEx moved, that this was 2 
good plea ; for when a treſpaſs is done by two, this is joint, and it 
is alſo ſeveral : ſo that if the party be ſatisfied by one, this is a diſ- 
eharge againſt the. other; and the treſpaſs is ſo joint, ages 
b 2 af p n 


/ 
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olaintiff doth confeſs that the defendant and another did the treſ- Mos ron“ 
paſs, the writ ſhall abate ; for it ought to be brought againſt both. <+**- 
8. Hen. F. pl. 9. 2. Hen. 7. pl. 16. Foſter's caſe, 21. Edw. 4. 
22. Edw. 4. In 2. Rich. 3. a difference is taken between a treſpaſs 
by two, and a felony by two: for a felony by two, is always ſe- 
eral ; and a pardon of one, is no diſcharge of the other. 
Wray, C. J. conceived it reaſonable, that the execution and 3. Hawk. 547. 
atisfaction by one ſhould — the other—GAwDY contra : 
For the treſpaſs is always in itſelf ſeveral ; and when the plaintiff 
hath recovered againſt one, and is ſatisfied for the damages he has 
done to him, this is nothing to the treſpaſs done by the other : 
but a releaſe to one is available to the other ; for by the releaſe he 
acknowledges himſelf ſatisfied —CLENcn. If one command three It. Sed. 356. 
to do a treſpaſs, and they do it, and a recovery is had againſt him, 
and he being in execution doth ſatisfy the plaintiff, this is a good 
diſcharge of the others; for the commander was the princi 
treſpaſſer, and the others did it but as his ſervants; which 
Gawpy ſeemed to agree, et adjournatur. 


Pinner's Caſe. CA 4. 


plaintiff 
ag ſeiſed. 
ae end of 
ould not 
d to it. 


damage. 
"or of FC, 
rningham 
1 Which, 
e taking, 
ng time 
Manor, 
this land 
and that 
ntiff by 
ver, Ee. 


2 HE was indicted, that being coroner of Ludlow only, cepit in- Coroner's inqui» 
im & quiſitionem ſuper 2 corporis infra metas et hundredas comitat — muſt oo 
— y Hereford. And becauſe it was not alledged where the inquiſition was; ae 

N and jurors names, 


taken, nor by what perſons, nor their names, nor that they were and that they 


by good ſworn, the inquiſition was held to be void, and the party diſcharged. were ſworn. 
* kk 2. Hawk, P. C. 77. Fitz. Cor. 1679. S. P. C. 51, 
lind Anonymous. Care g. 

t, be li 8. was indicted for entering upon a copyholder with force, Reficration of 
ſendant. againſt the 8. Hen. 6. c. 9. The force was removed, and he gation 
how 7, was reſtored to the poſſeſſion by the juſtices of the peace; and mal be prefer. 
ation is afterwards this indictment was removed into the queen's bench red to an inter- 
Frances by certiorari, The party traverſed it, and it was found for him; mediate poſieſ- 
before but in the mean time a ſtranger recovered the land by a claim in ., recovered 
dib. 2. nature of a writ of droit cloſe, in the court of the lord of the 3 
he time manor, and was put in poſſeſſion. The queſtion was, If the 
leading, party for whom the traverſe of the indictment was found ſhall be Savil. 68, 141. 
th been reſtored to his 1 againſt him that had recovered in the H. F. C. 140. 
 defen- lord's court? And it was adjudged, that he ſhall be reſtored, for —_—_ 


YVelv. 99. 


laintif 3 he ſhall not have the effect of his ſuit; and this Court (ro. jac. 148. 
before all take no regard of the recovery in the lord's court, de puiſne 8 
ing the temps, of which they have no matter of record before them. 


manded Smith's Caſe. | * Gan 


AETION FOR WORDS. For that whereas R. Smith was at- Words of un- 
tainted of felony, and ſhewed that the defendant ſaid, © Lou,“ 7775792 import 


are not action 


nd tak- mnendo the plaintiff, ** have done as ill, and worſe; and it will abe. 

«fs was coſt you as much to be quit as it coſt him.” GAw x ſaid, the . 276. 
againſt action lieth not, for the words are uncertain; for it oy be wenn 
« fatiſ- - ſaid, * you have done as ill, or worſe,” he intended he had | 
And one ſome great offence before God ; and for uncertain words, an 


action lieth not. But the other Juſtices doubted, et adjournatur. 


was 2 eth ne ; 
and it t —And in this term, RHoDEs, ſerjeant, moved if theſe words, ; 
; a di- Thou art a knave, and a pillory knave,” are aRionable ; and 4. 2 
ir the urt concei ved they were not (a. e 


1 why Ten, 46. Eis, fa K K. 


Cart 5. Wencomb's Caſe. 


Conveyancing. A maketh a feoffment to B. of lands, and it was covenants 
f * by indenture between them, that if A. doth pay to B. at the 
feaſt of St. John Baptift forty-ſeven pounds, that the feoffment 
ſhall be to the uſe of A. and his heirs; and if he faileth of payment, 
and B. doth not pay twenty pounds at Michaelmas, that then ally 
the feoffment ſhall be to the uſe of A. and his heirs, and covenanted 
to make further aſſurance. Afterwards both 4. and B. fail of pay: 
ment at the days. And in Hilary Term next following both the 
feaſts, a fine is levied to the feoffee, and no aſe expreſſal All this 
was found by ſpecial verdict. and that the fine was only to the uſe 
of the indenture. The queſtion was, Whether the conuſee of the 
fine, or the heirs of the feoffor, would have the land? Atid it wa 
adjudged for the heir of the feoffor. 


Caen 8, Sir John Peter againſt Knoll. 
Treſpaſs may be "PD RESFASS, for taking an ox; May the firſt, and ſelling it, 
als at any Gap and converting the money to his own uſe, Upon not guilty 
atter # 5 ©03- pleaded, the jury found that the plaintiff ſeized the ox as a heriot: 
5 Mod. 286. fervice, long time before the treſpaſs ; and afterward, and befor: 
Strange, 1095 the trefpaſs ſuppoſed, the defendant as executor of J. S. (whole 
Ld. Ray. 240. the ox was) took it, and fold it, &c. and as to that, it was found 
_ 328. that the treſpaſs was done before the day which the plaintiff ſup- 
API poſed. —The Court held it not material, for being once a treſpaſs, itis 
Heriot ſervice always a treſpaſs. —To the other matter, viz. Whether the lord 
may be ſeized may ſeize a heriot-ſervice? Wray, C. J. ſaid he might, for this 
for,or diſtrained. is 2 ſervice which lieth not in render, but in prender; and the lord 
Hoſt. 539- is to have the beſt beaft, and it is at his election which he wil 
Co. Lit. $3. 162. fake for the beſt; and it is inconvenient to put him to diſtrain, 
Cro. Car, 260. when he may ſeize; and ſaid it hath been fo adjudged. 

Carr g. Harris* Caſe. f 
IndiQment. E was indicted upon the 8. Hen. 6. c. 9. The indi&ment 
* H was removed by certiorari; and Nenad the indictment wa, 
8 that he made entry with force, and doth not alledge of what vil 
Poſt. 148. Cro. or county the party was, the indictment was abated ; for pro- 

—_— ceſs of outlawry lieth upon it. | 
R 9 | 


Catz 10. Hill's Caſe. 


Pladiog. FJECTIONE FIRMA. And declared of a leaſe made to him by, 
Fas The defendant conveyeth to himſelf a title by teaſe, befor! 
that leaſe; and it was held no plea, for it mounts but to a general iſſue 


en | Anonymous. 
| The return of RROR upon a ju nt given againſt the father. The de. 
r E fendant alledged, that the plaintiff had an elder brother in 
2 full life at ſuch a place, viz. in Af. in, the county of Staffri 
panied bya panel Upon this they were at iſſue. The venir- facies was of vicinei 
from the body of de M. and the ſheriff returned there was no Tuch vill. The cout 
the county, held clearly it was ng good return, for he ought to make the pau- 
Foſt. 201. 266. nel de corpore comitatũs. 37. Hen. 6. pl. 11. Accord. (a). 
6. Co. 14 b. (a) Now by 4. and 5. Ann. c. 16. in ed frm the body of the in which ts 
eivil ſyirs, and 24. Geo. 2. c. 18. in penal action is triable. See Afr. '3n0t 
one, every venire facias ſhall be award- Co. Lit, 225. & a thc 
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Grave againſt Grave. Cart 12. 
PER CURIAM, ab/ente WRA, chief juſtice. If an infant brings An infant thall 

treſpaſs 1— and afterwards he was nonſuit, he ſhall 2 my "Dina 
render no coſts. 


wenantd 
B. at the 


553. 

feoffment 1. Bac. Ab. 517. 1. Stra. 708. 2. Strange, 1217. Sed vide 1. Parnes, 105. and Sayer's Coſis, 93. 
payment, 6 - 

then alk Long's Caſe. Caron 13. 
yenanted ANI PRIUS was granted after iſſue, and afterward a ſuperſe- & ſecond »i/i 

1 of pay- deas was awarded ; and, notwithſtanding, the party proceeds - — 50 8 
both rh with the 1/5 prius, the Juſtices not knowing of the uperſedeas, and irh a cauton 
All this the iſſue was tried for the defendant; and now this term the plain: not to impannel 
o the uſes tiff prayeth a new niſi prius, and upon the fame venire facias that n f the tor- 


he former was, for the trial upon the firſt was void, and cam non er Jury. 

judice, for the Juſtices had not power to proceed by reaſon of the 

uperſedeas. And a ni/t prius de novo was granted; but the Juſtices 

aid, that the plaintiff 1s to take good heed, that he hath none of 

he * 6 pannel which paſſed in the firſt trial, for it is a prin- 
en 


(fee of the 


tid it wu Cro. Jac. 43. 


ſelling it ipal challenge that he was in the firſt trial. 

10t guilty Anon mous. Casr 14. 

a heriot- P ERIAM, 7u/tice, ſaid, he had ſeen a precedent in the time of A mindames lies 
nd before king Henry the eighth, that where a citizen of London ſued to reitore a citi- 
. (ny mother citizen in the common bench, and the mayor and alder- zcu of London 
vas fou 


en of London would have him put the matter to compromiſe, — 


ff ſup- hich he refuſed ; whereupon they did disfranchiſe him, and he Fe 19s 
—_— ſhewed this matter to the Court; and thereupon they directed their 3. c. Dig. 40g. 
the lo 


rit to the mayor, c. to reſtore him to his franchiſe, they aſſeſſed Burr. 517. 723. 
fine of an hundred marks upon every of them that were parties P. 375: 
o the disfranchiſement, which they payed, as appeareth by the at of, 


t, for this 
d the lord 


a Nel r 1. T Rep. 423. 
* will ecord, and the citizen was reſtored to his franchiſe. 2. T. Rep. — 
ä . Anonymous. | Carr 15. 


OTA. The laſt day of this term a precedent was ſhewn to the In audiraguerela 
Court, which was Aich. 5. Hen. 5. roll 484. Anauditaquerela was the record mult 
rought in this court; and becauſe the record was not brought into 2 Is 
ourt, ſo as the party might have execution i.” the matter was found for | 
dim, for this cauſe the judgment was, that querensnihil capiat per breve. 
7 Nat per 
Sym's Caſe. CA 16. 
OTA. It was held by tlie Juſtices, that if two joint - tenants be A grant of par- 
ot a term, and the one grants parcel of the term to a ſtranger, cel by onejoint- 
5 V this the jointure of all is ſevered. Vet Max w OO agreed, that — —— 
a man be poſſeſſed of a term in the right of his wife, and grants huſband — 
parcel of it to another, that, after the death of the baron, the feme part of a term 
pal have the reſidue of the term that was not granted, and it be bas in right 
hall be only an alteration of what was granted. * 
Poſt. 279. Co. Lit. 46. b. Moor, 5224, B+ Ven. 396. 3. Atk. 20, 7: Salk. 158. 
Maldon's Caſe. ; 
OTA. If one ſaith to me, You ſhall have a leaſe of my L 77: 
. lands in D. for twenty-one years, paying therefor ten ſhil- By what words 
nuss per annum; make a leaſe in writing, and I will ſeal it:“ — 3 
dus Was * to be a good leaſe by parol, although no writing poll. _. 
| 1 ot it, for the intent of the leſſor is ſufficiently erprelfgd Moor, 8. 861. 
making of it in writing is but for further aſfurance (al. Co. Lit. 1426. 
585 Lewis, ——— — 
29. Car, 2. c. 3. of 1 
e eee Eee 
or their agents duly authoriſed ; other- Cop. 473» 
Vor. I, Michaelmas 2. T. Rep. 743- 


— 
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26. and 27. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kut. Chief Juſtice. 

Sir Thomas Gawdy, Knt. . 

John Clench, Fj. Fullices. 
Robert Schute, 4%. | 
Sr John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 
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Anthony Mildmay and Grace his Wife againſt Standiſh, 
A proviſo is a CTION SUR LE CASE. The plaintiffs declared that 
decd of ſettle- they were ſeiſed of the manor of Sacoke, and had ſpeech 
ment authori- with J. S. concerning the making of a leaſe to him for 
ee twenty-one years, for which he was to give 1001. for a fine: 
ang part of the” that the defendant knowing of it, ſaid to J. S. * That one J. 
ſettled eſtate for ** Talbot and Ol:iffe his wife had a leaſe of it, not expired, for one 
lives or years, © thouſand-years;” and theſe words were ſpoken by the defendant, 
— not enable to the intent to take from the plaintiff the fine agreed upon; and 

: eee e oe that by reaſon of theſe words J. S. would not accept of the leaſe 
leaſe, in prefer. —T he defendant pleads in bar, that Sir Henry Sherrington wa 
ence of one of ſeiſed of the land in fee, and by indenture covenanted with, &c. Vid 
his children. 1. Co. 175. and Cotes Entries 2 the whole pleading of the caſe (a), 
_ M127. Alt was argued Poſe. 26. Eliz. by FENNER and GAWDY, /erjeants 
144. 332, for the plaintiff, and by W ALMSLEY and PUCKERING, /eryeants, 
S. C. 1. co. 17%. for the defendants ; and afterwards, Trin. 26. Elix. Gawpy pray- 


$.C.Jenk.Cent. ed judgment for the plaintiff. —AxDpER ON, C. J. ſaid, they were 


Ct 1. 


— a — — 


— all agreed that judgment ſhall be given for the plaintiff; and ſhev- 
pts net oP ed briefly that the cauſe of their | < von was, that this 1s an un- 
afs- 246. reaſonable leaſe, and not warranted by the proviſo; and it wi 


3. Ch. Caf. gr. adjudged accordingly.—Afterwards Mich. 26. & 27. Eliz. a wii 
Towel on Pow- of error was brought in the queen's bench, and after argument by 
ers, 210. the counſel, Wray, C. J. faid, that they were agreed to affim 


8 the judgment; and that the reaſons that moved them were princi 
2. Term Rep. pally three. —Firſt, By the indenture there are —_— of eſtates 
#42. 360, 781. in the land, and equal parts conveyed to the three daughters, wit 
Dovzl- 477- a proviſo by his will in writing, to limit any part for payment of 


1. Brown Caſ. , = 
Ch. 450. (a) Sir Hem ySherring ton was ſeiſed amcng limit any part of the ſaid lands, for a) 


other eſtates, of the manor in queition in © life, lives, or years, for the payment d 
fer, and had iſſue three daughters: Grace, © his debts, periorming of bis lach 
married to Anbory Mildmay ; Cliſe. mantied * preferment of his ſervants, or any ot 
to Jobe Talbot; and Urſula, married to © reaſonable conſiderations as to him — 
| Themas Sadler, Si: Henry coveranted pro © be thought good. Urſula died witho« 
i | paterns amore ot uli marutertione of his iſſue, whereby her portion came to Grace u 
ford daughters, to ſtand ſciſod of his cſtates Oliffe, Sir Heary by his will, for the * 
to the uſe of himfc1f for lite, the remainder vancement of his daughter Olfs and be 

| to his three daughters ſeverally in taiky the huſband, limited a great part of Cn 

| reverſion to his own right heirs in fee; and portion of his eſtates, including the man 
4 111-400 jf any of his ſaid three daughters ſhould die to Oliffe and ber buſband, in tail mals kt 
„ without iffue, then her portion to be by 1000 years, without the reſervation of 1 


moteties to the ſurvivors: raovipxy rent. And whether this limitation was 
ALWAYs, That it ſhall be lawful for the in law, by force of the proviſe was u 
44 Sv Heary, by his will ia writing, to queſtion, Moor, 144. 1. Co. 175 


/ 
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his debts and legacies, preferment of his ſervants, or other reaſon- Mir buar 
able conſiderations as to him ſhall ſeem good; and this demiſe for . 

a thouſand years is not reaſonable ; for the intent of the indenture . 
was the advancement of his blood, &c. and for the advancement 

of Grace and Oliffe his daughters. And this leaſe for one thouſand 

vears can be no advanceineit to the blood of Sir Henry Sherrington, 


zench. 


e. 


ICES. for it ſhall go to the huſband of Oe if he ſurvive ; and if he 
| doth not, it ſhall go to the executor, &c. of O/ife after her death, 
and by no poſſibility can this chattel go to the heirs or blood of 
ral. Sir H. Sherrington, but thall go to ſtrangers (4).—Secondly, Grace, % Moor, 145. 
-neral the wife of the plaintiff, is to have a third part, by the firſt part Cro. Car. 181. 
f of the indenture; and by this leaſe all her intereſt in effect is taken 2. Leon 138. 
| away, Which 1s againſt the intent of the indenture; and the con- OWen, 40. 
1 ſideration was the preferment of Grace, that was married to the 3%. 
andiſh. plaintiff, which was a great advancement to her, and for the 
lared that referment of the heirs males, and heirs generals, and by this leaſe 
had ſpeech it is wholly taken away; as if one giveth land in tail, provided he 
> him for ſhall take the profits of parcel of the land for a thouſand years, 
or a fine: this is a void proviſo, for by common preſumption it taketh away 
at one 7. the benefit and intereſt of the grantee in that parcel (c).—And (c) oro. Car 
ed, for one Thirdly, This word ** reaſonable” is greatly to be conſidered, and 400. ; 
defendant, ſhall be expounded ſtrictly, eſpecially in a proviſo. For if by this Cro. Jac. 175. 
pon; and proviſo Sir H. Sherrington had given to a ſervant, being his yeoman, . 159. 
the leaſe, ten pounds per annum for life, this had been reaſonable; yet if * 
ington wu he had given him an hundred pounds per annum, it had been Ficzg. 3 
h, &c. Fit unreaſonable : for in the firſt caſe, although ten pounds per annum 2. Vezey, 644 
the caſe (a). be a = ſum, yet it may be the ſervant was fo faithful and Comp. 266. 
V, ſergeants, honeſt as he might deſerve it. Alſo every grant ſhall be expound- HEN 8 
, ſerjeants ed as the intent was at the time of the grant; as if I grant an an- —— 
WDY pray- nuity to J. S. until he be promoted to a competent benefice, and 22. 
they were at the time of the grant he was but a mean perſon, and afterward 
and ſhew- 1 made an arch-deacon, yet if I offer him a competent benefice, 
s is an un- according to his eſtate at the time of the grant, the annuity doth 
and it vn ceaſe, And for theſe reaſons and others known to them the 
liz. a wilt judgment was affirmed. 
gument by | ö 1 
d to affim Croker againſt Trevithin. Car 2. 
{ 1 . . . 
we Fehn * 1 — given in tail, upon condition if the On breach of 
* ogg od eirs diſcontinue the land, the donor ſhall re- — 
eb 2 e donee hath iſſue two daughters, and dieth. The * «af 
pay wy aughters have ifſue two ſons, and die. One of the ſons diſcon- my = 
— 1 I * to another; and it was held by the Court to be a re-enter. 
bus legadit | condition. Poſt. 163. 
222 it, Sec. 362. 10. Co. 39. Co. Lit. 223. Moor, 39. Vent. 322. 1. Leon. 292, Fearne's Con, Rem. 137. 
2 bs The Aldermen of Cheſterfield's Caſe. Car 3. 
u, for the . veen maketh a leaſe for years of land to the he grantee 
wp be b men of 
Ou * | Cheerful, rendering rent. The t was to them by the — crown — 
ling the mas ewe of the © Aldermen of Chefterfield;” and they by the name not grant over, 
\ tail male, i dhe Nr of Cheſterfield” grant all their intereſt to Clarke in Foſt. 363. 
vation of 1 he land. It was agreed by the Court, that the grant by CANS 
erg n was void; for they, by the grant of the queen, have wh 
00. 17% Faeity to take, but not to grant the land to another. 


D 2 Eaſter 


Carr . 


Eftoppels ſhall 
endure no long- 
er than the leaſe 
by which they 
are created, 


Co. Lit. 47. 

4. O0. 54- 
Moor, 181. 96. 
2. Leon. 159. 
8. Co. 44 

1. R. Ab. $77. 
3. Ba. Ab. 443 
1. Vent. 358. 
Carth. 247. 
Salk. 275. 

S. Touch. 274. 
Deuzl. 159. 

2. T. Rep. 171. 
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27. Eliz. In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Juſtice. 


Hugh Wyndham, E/q. ] 
Thomas Meade, E/. % Tuſtices. 
Sir William Periam, Kut. 


Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General, 


* 


Thomas James againſt Landon. 
Trinity Term, 24. Eliz. Roll 1232. 


ECOND DELIVERANCE. The parties were at iſſue, if 

it were the freehold of the plaintiff or of the defendant.— 

The jury found a ſpecial verdict, that J. S. was ſeiſed of the 

land and infeoffed George James in fee, who died ſeiſed, and the 

ſamo deſcended to the plaintiff ; and that afterward the defendant 

let the land to the plaintiff by indenture, far twenty-one 

vears, and that the * years are expired, and prayed the 
diſcretion of the Court, &c. i 

The Juſtices ſhewed their opinion briefly. 

PERIAM, puiſne Fuſtice. This eſtoppel ſhall endure no longer 
than the leaſe; for after the term is expired, the indenture is but 
an eſcrow, and a piece of parchment or paper (quere de hoc, for 
covenant or debt may be brought upon the indenture after the 
termexpired,&c). A — he ſaid the difference hathalways been between 
an eſtoppel by record and by indenture; for if one brings an action d 
waſte againſt a tenant in fee-fimple, and ſuppoſeth he held of hin 
for years; &c. and the tenant pleads nul waſte fait, this eſtopyt 
remaineth after the years — | 

WyNDHAM accorded, for it is not reaſonable that by this negl- 
gence another ſhould have his land for ever. | 

MEADE accordant, and faid it was ruled in Bright's caſe, tht 
the jury are not bound to find an eſtoppel. 

ANDERSON, C. J. After the term expired the plaintiff mi 
confeſs and avoid the leaſe. And afterwards the plaintiff hadjug: 
ment. Vide 4. Co. 54. | 
- NoTa. Mich. g. & 10. Eliz. Pledal's caſe, in B. R. The of 
was, A leaſe was made to father and ſon for eighty years, 
afterward the father let the land to the ſon for fifty years by . 
denture, upon condition that if the father paid twenty pounds 
ſuch a day, &c. the leaſe ſhould be void, as if it were never mac 
The condition was performed, the father enters, and deviſeth ti 
land to two others of his ſons, and dieth: they enter pon i 
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ſon who took the leaſe, and he re- ouſteth them, and they bring an Janre 
ejeftione firme. This matter was given in evidence at ni/i privs , 
in the county,*and the jury found againſt the plaintiff ; upon Ln. 
which they hroyght an attaint, and br the faux ſerement in 
this, that they found againſt them, whereas they ought to find for 

them. The opinion of the Juſtices was, that the ſon who took 
the leaſe was eſtopped to claim any other eſtate than for fi years, — * 


Hilary Term, 27. Eliz. In C. B. 37 


and the eſtoppel continued after the fifty years expired; and there- 
upon the grand jury found for the plaintiffs, 


and they recovered 
their term and damages. Ex relatione Lewis. 


feme covert by indenture, this is no eſtoppel; for in eſtoppels both mY Lit. 352. 4. 


which the infant and feme cbvert are 
not, 


"a 


30 Faſter Term, 
2. Eliz. In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Fuiſtee. 


Hugh Wyndham, E/. 1 | 
'Th omas Meade, E/. 7 : Fuſtices, 
Sir William Periam, Rut. | 


Sir John Popham, Knut. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General, 


8 Morris againft Smith and Paget. 
Trinity Term, 25. Elix. Roll 731. 


A manor cannot INCOLN. In ReyLEvin. A ſpecial verdi was given that 
beein xt this day; Sir Francis Aſcough was ſeiſed in fee of the manor of Caſter, 
but if a lord, which did extend into the towns of Nerth- Kelſey, South- 
— . — Kelſey, Holton, and Griſoy, and that in every of the ſaid towns he 
of A. which yan had demeſne land, and ſeveral freeholders which held of him, 2 
rends to B. and of the ſaid manor; and that MoxRIs the plaintiff was ſeiſed of 
ſeveral other the lands in which, &c. and they did lie only in the town of 
towns, and be — „and held them of the ſaid Sir Francis, as of hi 
8 manor o Nerth- Kelſo, by fealty, &c. and ſuit at court de tribu 
the town of B. ſeptimanis in tres ſeptimanas yearly : that Sir Francis being ſo ſeiſed, 
with all his ber- &c. by his deed indented and enrolled, &c. bargained and fold to 
dizaments in B. Ralph Bard, eſquire, in fee, ** totum illud ſuum manerium ſive dommi- 
ien etc. im de Nerth-Kelſcy in North-Kelley, and all his lands, tenement 
and the grantee TENtS, reverſions, ſervices, wards, eſcheats, &c. et omnia ala 
may holda *©* ſua regalitates, conſuctudines, et hæreditamenta quæcunzue ſitua! 
court lectin J. ** et exiſtent” in North- Kelſey ,”” and that Jo. Aforris being tlie te. 
— =» nant of the land in which, &c. Tho. Smith and others, freeholders 
_ . = in the ſaid town of North-Kelſey, attorned to the ſaid Ralph Bard; 
42224 and if Ralph Bard had a manor in North- Kelſey to hold a cout, 

Co. Lit. e8.324. they prayed the diſcretion of the Court. Nor A. Thediſtreſs wa 
2. K. Ab. 122. for not doing ſuit at court. —Ptr1Aam, Juſtice, held that Bard had 

Owen. 4. 138. no manor in North- Kelſey, for Sir Francis Aſcough had no ſuch ma, 

Fry 54 nor, but his manor was the manor of Caftor. And if I have a manor in 

—— two counties, and have demeſnes and ſervices in both, and I grant m 

4. Co. 26. b. Manor in one county, the grantee hath no manor, for I had no ſuc! 

« Co. 11. manor; and in conveyances things muſt paſs by their proper name, 

Plow, 124. anda manor cannot be made at this day, neither by a common perio! 

_— nor by the queen. And he ſaid a — was adjudged in the time 9 

2 Ten. 216, queen Mary to this purpoſe; The ſtatute of 11. Edw. 3. c. 4 0. 
2. T. Rep. 415- dained that the king's eldeſt ſon ſhall be Duke of Cormuall : aftet- 

words the king by his letters patents did annex the manor of : 

in the county of Wilis to the ſaid dutchy. King Hen. 8. (ther 

2 then no prince) bad the dutchy in his own hand, and let 

the ſaid manor of M. to J. S. for twenty-one years, a 

ward Prince Edward was born, and Duke of Cornwall by birth: 1 


was adhudged the leaſc was good ; for king Edward could not bf 


/ 
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his letters patents make the manor parcel of the dutchy, for that M-z«ns 
muſt be by preſcription. And if the queen granteth land to hold :<iv/ 
of the manor of Greenwich by certain ſervices, theſe ſervices are not Ss abs 8 
parcel of the manor but by reputation; and a manor is a thing þ > ns 
entire, which cannot be divided but by act in law, as between 

partners, 26. Hen. 8. pl. 44 But if two joint-tenants make parti- 

tion at this day of a manor, and each of them hath demeſne and 

ſervices, yet each of them hath not a manor, nor can keep ſeveral 

courts, but muſt both keep one court. In the caſe at bar, there 

never was a court kept for the manor of North- Kelſey; and if I 

have a manor which doth extend into A. B. and C. and demeſnes 

and ſervices in all the towns, and I grant all the manor in A. the 

grantee hath a manor, but I have none in the other towns, but 

have the ſervices in groſs, 9. Edw. 4. But if the manor of D. ex- 

tend into A. B. and C. and in each of them there be demeſnes and 

ſervices, and I grant all my manor in B. the feoffee hath no 

manor, but the manor remaineth with me. 

WyNDHAM, contra. Though a manor cannot be made at this Co. Lit. 58. 
day, yet a manor may be divided; and although it was objected 1. Leon. 56. 
that the grant is zotum ſuum manerium de North- Kelſey,” and fo ** Bl. Com. 97. 
the ſentence is falſe, for he had no ſuch manor; yet he ſaid the 
grant was good, for the word © ſuum” was ſuperfluous: as if an 
executor hath power to ſell the manor of D. and he ſells it by the 
name of all his manor of D. yet the ſale is good; ſo if cy que uſe 
before the ſtatute had ſold . totum ſuum manerium de D.“ and here 
is no creation of a manor, but a dividing of it. And although a 


given that 
r of Caſter, 
ey, South- 
1 towns he 
of him, 2 
s ſeiſed of 
> town of 


as of hi os : : 
hy: ſeigniory or appendancy cannot be made at this day, yet if an ad- 
REES vowſon be appendant to a manor, and the lord grants part of the 
Ac ey : manor with the advowſon to J. S. it is now appendant to that 


part, 43. Edw. 3. pl. 12. And the caſe of g. Edw. 4. is, that by the 
grant or recovery of a manor in one town, the feoffee or recoverer 
of the manor in one town, hath a manor there, and the grantor, 


rue domm:- 
tenements, 


omnia „ &c, hath a manor in the other; and the grant of the manor or 
yu 20 North- Kelſey and of the manor Id North- Kelſey is ali of one effect; 
2d tollen and a court baron is not tied to any particular place, but may be 


held ſometimes in one place, and ſometimes in another. As to the 
objection, that if I may make of one manor two manors, by the 
ſame rexfon 1 may make twenty. He ſaid, So I may, and it is no 
miſchief; and it is better for the tenants and ſuitors che nearer the 


alph Bard; 
Id a court, 
liſtreſs wa 


a — ba court is to them. g 
3 Axprxsov, C. J. accords. He conceived the conveyance 
you * in fubſtance was good enough, yet the form of it might have 
a no ſuch n better and more conſonant to the law. If the grant had been 
ape: * totum manerium ſuum de Caſtor ix North- Kelſey,” the manor had 
Re 100 more aptly paſſed: here the grant is of the manor, and of all his 
pe hereditaments in North- Kelſey, and by this word * hereditament” 


the manor will paſs. He agreed that a manor cannot be made at 


be * this day, and that the queen cannot make a thing parcel of a ma- 
a 107 nor at this day; as if ſhe grants lands to hold of her as of her ma- 
4. (then nor of Greenwich by a certain rent, this rent is not parcel of the 
1 5 manor.— Nor A. Mr. Bard ſaid his conveyance was made by ray 

, and Manyood, and that their opinion, and the opinion of Carell of 


back: i the Inner-Temple, was clear that the grant was good to convey a 
; manor in Nerth-Kelſey; and that Carell held, that by force of this 
— he might keep a court- leet in North- Kelſey, for there was a | 
t within the manor of Caſtor, and this might be well divided. : 


Trinity Term, 
27. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Knt. Chief Juſtice. 
Hugh Wyndham, Eq. | | 
Sir William Periam, Ant. 0 Juſtices. 
Francis Rhodes, E/g. 

Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General, 
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Lovelace againſt Lovelace. 


A deviſe to one * ASTE. The cafe was, J. S. being ſeiſed in fee of land, 
and his eldeſt | deviſed it to J. D. and to his e/de/t iſſue male (he having 
iſue-male paſſes no ſon at that time). It was adjudged no eſtate tail, but 
ancitateforlife;- for life only; and if he then had a ſon, it was all one: but a d. 
igue-male, paſ. Viſe to one and his iſſue male, is an eſtate tail; but here the word 
ſes an eſtate tail. e/def? will not permit that conſtruction. - 

Poſt, 478. | 

Moor, 371, 2. Leon. 354 l. Ander. 132. Co. Lit,27, b. 7.C0. 41, b. Savil 75. Caf, temp, Hand. ih. 
Ld. Ray. 203. Stra. 731. 3. Com. Dig. 26. Powel on Dev. 359. 361. 1. Bur. 46, -Dovgl. 417 


Casr 1. 


— 


Cars 2, Edward Hyde againſt Morley. 
| Michaelmas Term, 26. and 27. Flix. Roll 1602. 


n UDITAQUERELA againſt the defendant for ſuing execi- 
chant inſcoffs, tion againſt the plaintiff, of the manor of Fakeley in the 
and before exe- county of Hertford, * — a ſtatute merchant of a thouſand pounds, 
cution the conu- which one Edward Hal/ide did acknowledge to him; and ſhew 
— on — that the ſaĩd Haſſide was at the time of the ſtatute ſeiſed of the 
Kottes he cannot ſaid manor, and afterwards ſold it to the plaintiff; and the plaintiff 
afterwards ex · being thereof ſeiſed, the defendant by his deed, &c. ©* rem/it et ri 
tend upon the ** /axavit” (to the plaintiff) © totum et quodlibet jus, titulum, intereſſ. 
feoffee. &* et demanda quæcunque the ſaid Morley habuit, habet, vel habere di- 
— Jac 4 a « buit, vel debet, de et in manerium prædictum, c. necnon omnes 0 
3 5 « oninimodas attiones, ſectas, executiones, et demanda que 2 vel he- 
2. R. Ab. 470, (redes, executores, &c. tunc habuere, vel habere poſſint, de aut veſu 
1. And. 133. © præmiſſa, vel verſus predift. Ed. Hyde, &c. pro vel concernent al: 
2. N. Ab. 313. « quam materiam ratione præmiſſor. Ac. And upon this it vs 
* demurred. , | 

The caſe was argued by FENNER for the plaintiff, and W ALM*: 

LEV for the defendant ; and it was adjudged that this releaſe was 1 

good bat of the execution upon the ſtatute, Yide Paſ. 39. B. A 


lac. 2. contra adjudged. 
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Casrz 3. 


Trinity Term, 27. Eliz. In C. B. 


Clare againſt Pepys. 


WA5T E. And declared that P. was ſeiſed in fee of the land, A verdict which 
- and made a feoffment to the uſe of himſelf for life, the re- — $ter 
mainder to the uſe of A. the mother of the plaintiff in fee; that H. gute, hue 
died, and the remainder deſcended to the plaintiff; and for waſte done 
after her death the action was brought.— The defendant pleaded 3. R. Ab. 692. 
that he was ſeiſed in fee ab/que hoc, that he made a feoffment, &c. 3. Leon. 80. 
The jury found that he made a feoffment, and that it was to the — 1 
uſe of himſelf for life, without impeachment of waſte, the remain- Comp. — 
der ut ſupra. Dovugl. 377.730 
It was moved, that this verdi& was for the defendant ; and al- 1. Term Rep. 
though it was not found that he was ſeiſed in fee, yet it being #7* 659. 
found that he held for life without impeachment of waſte, it ap- Co, Lit. 28 a 
peared to the Court that the plaintiff hath no cauſe of action. And 
of that opinion was W YNDHAM; but the other Juſtices contra: for 
they ſaid, the jury have found more than they needed, and com- 


pared it to the caſe of 12. Hen. 8. pl. 1. where the defendant hath poſt. * 


matter of juſtification, and doth not plead it: and the plaintiff had 140. 283. 431. 
Fox's Caſe. Cart 4. 
* 
. * . . * . A ; M 
NOTA. Juſtice RnoDEs ſaid, that in that caſe it was adjudged, a—_ — par 


wherea miniſter was deprived for an offence tempore parliamenti, 
and the offence was afterwards pardoned by parliament, and then the — 


parliament ended, the deprivation was utterly void; for the pardon gon. 


relateth to the firſt day, and the party need not ſue to reverſe the Poſt 789.768, 
deprivation, 718. 
6. Co. 14. Latch, 22, Cro. Car, 67, 114. 2. Hawk. 358. 


Anonymous. ca g. 


It was reſolved to be 2 lea: Fit, Becauſe the recovery aon againſt 
mil 


ſhall firſt be ſerved, and the executor might 
action againſt him that brought the ſecond. 
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| ſequenceof a fendant afterwards promiſed the plaintiff, that i Hulledge did nu 


0 Mlichaelmas Term, 


27. and 28. Eliz. In the Common Pleas, 


Sir Edmund Anderſon, Kut. Chief Fuftice, 

Hugh Wyndham, E/7. 

Sir William Periam, Knt. Fuſtices, 

Francis Rhodes, E/q. | 

Sir John Popham, Knt. Attorney General, 
Sir Thomas Egerton, Kut. Solicitor General. 


Cain 1, Sidnam againſt Worthington. 
— SSUMPSIT. And declares, that whereas one Hulledge w 
he on a ſubſe- ſued in the queen's bench by Cheeke, and the plaintiff, t 
— —5 the inſtance of the defendant, became ſurety for him; tlu 
us forety in con- C Beete recovered, and had execution againſt the plaintiff ; the d. 


precedent re- y the money which the plaintiff had paid to Checke, that the & 
queſt, although fendant would pay it (a); and avers that Hulledge did not pay i, 
—— nor the defendant upon requeſt, &c. | 
Poſt, 39. 94- Upon the firſt motion, WyNDHAM and ANDERSON held the 
194. 138. 282. action did not lie, becauſe the promiſe was not made at the tia: 
velv. 41. of the requeſt. ANDERSON ſaid, that if I promiſe one that hat 
Cro. Jac. 19. ſerved me, I will give him ten pounds, it is nudum-pattum. 
Dyer, 272- PERIAM and RHODEs contra. RHODEs ſaid, in the caſe pu 
* Ro. Ab. 41. by ANDERSON, if I require one to ſerve me, and he doth fon 
one year, and after the year I promiſe him, in conſideration it 
hath ſerved me, to give him ten pounds, an action lieth. But! 
one agreeth to ſerve me for a year for twenty ſhillings for [i 
wages, and after the year I pay him the twenty ſhillings, and 
in conſideration of his ſervice do promiſe to give him tuen 
ſhillings more, this is no conſideration. 
The principal caſe being moved again, at another day, all tf 
Court held it a good conſideration, by reaſon of the requeſt prect 
dent ; and the plaintiff had judgment. | 
(=) By 29. Car. a. c. 3. where a man ſome note or memorandum of it ſhallbenat 
undertakes to anſwer for the debt, default, in writing, and figned by the parij u 
or miſcarriage of another, no verbal promiſe charged with it. 
ſhall be ſufficient to ground an action on, but 


Cart 2+ | Green againſt Ardene, 


The validity of TYECEIT for non fummons in a formedon in remainder. Ti 
a ſummons all ſummoners and veyors were examined by the Court, as it i 
be tried by the held they ought to be, and not by the clerks, whether they {at 
—_— wit-. the words or the bailiff, and at what time; and it appeared tht 
did it after ſun-ſet; and by all the Court the ſummons was 10 
gen well made, But they ſaid, that an arbitrement made in the ni 
was good. 1 1 
0 


Michaelmas Term, 27. and 28. Eliz. In C. B. 43 


Nor A. It was ſo adjudged between Franklin and Davies, In- Onur 
tratur Mich. 12. 13. Eliz. Rot. 1330. in this court, where in telt 
debt * — obli _ 1 to ſtand to the award of xx. 
rrjeant Lovelace and Manwood, ſo as the ſaid award be made be- Li ; 
fore the ninth day of October, &c. and it was mac: the eighth > — — 
of October, at ten of the clock in the night, and ruled good; for made in the 
dies naturalis comprehends the day and night. And Paſch. 26. Eliz. ict are good. 
in this court, between Samms and others, where the condition of — 245 _ 
the obligation was to ſtand to the award of Mr. Lewhnor, ſo as 676, 


the ſaid award be made before the 21ſt day of July, &c, ready to Bradl. 64. p.264. 


1 Pleas, 
Fuſtice, 


Fuſtices, 


eneral, be delivered to the parties requirin 
g the ſame ; and he made the 
Peneral award upon the 20th of July, at ten of the clock in the night: and 7 
N the making of the award in the night was ruled good ; but the 286. 
doubt was, becauſe the condition was ** ready to be delivered to the 
« parties requiring the ſame ;”" and it was not a ſeaſonable time to 
require it in the night. And FLEETwoop faid in the principal 
caſe, that it hath been adjudged, that a letter of attorney being to 
Hulledge ws deliver ſeiſin, and he doth it in the night, that it was good. 
plaintiff, t 2 
e him * Brightman againſt Keighley. | Cann 3. 
tiff; the ce. , 
ledge 400 3 DEBT againſt the defendant as executor to J. S. He pleaded If an executor 
chat the & 2 _ adminiſtred,” &c. j releaſe an ac- 
| not pa f Upon a ſpeciat verdict, it was found that J. S. made the defen- — 
| dant his executor, being then within age; and thereupon the 5 — we 
5 ordinary committed adminiſtration to A. and B. who adminiſtred; aſſets. 
= at the tat and that they had in their hands, when the defendant came to his Poſt. 264. 671. 
ne that hat full = of the goods of the teſtator, fix hundred pounds ; and the — 
=o defendant at his age proved the will, and then releaſed to A. and B. C 
the caſe yu all ations. And it was adjudged it was aſſets. * — 
a GH 4 C. J. The doubt was, becauſe it was uncertain 5. C9. 27. b. 
ſideration it what he releaſed, and for that only an account lieth : but here the 1. Com. Pig. 
eth. Bui pen 1 the verdict. | r 
ier for bi RIAM ſai an executor doth releaſe an account, and it i ac. Ab. 418. 
lags, as not certain what he ſhall recover, it is not aſſets; but if it — © 
him dun 4 or be proved that ſo much was due, it is aſſets. For the 139. 
hy preſumeth he hath received ſo much as he doth releaſe; and 
day, all l. the plaintiff had judgment. 8 
r 
wh ere one made his laſt will, and by it did will, that none will conſtitute 
of it ſhallbe mol — on 3 dealing with his goods until his ſon came to the enter. 
dhe party ” eighteen years except J. S. that by this J. S. was executor _ 5. 
* minority of . e — 2 that it hath been adjudged ——. 2981 
one upon his death- ſaid to his wife, that ſhe Bro. E 
{hall pay all and take all, by this ſhe was executrix. ; . dere. + = 
3* Leo. 3. 1. Roll. Abr. 889. "pos 229. 
* Lady Rich againf Lord Rich. e 
er they (jus VENANT. The caſe was, Lord Rich covenanted, tha 
, . t cer- What 
ppeared thf * lands conveyed to the plaintiff for her jointure, * — 2 
ons = gr due of one thouſand pounds per annum, and ſo ſhall continue, 1 
ng any act done, or to be done by him. "_ 


The 


Noth 


Gp yi. 
— 

. — = 

5 * * 

. 


. open 


P  — — — ————CCIGI — 
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Rien; , The action was brought, for that the lands were not of tl. 
. yearly value of one thouſand pounds: and it was adjudged agzin 
Rien. the aint ; for the words, notwithſtanding any act,“ extey 

| as well to the time of the covenant made, as to the time futur 

Toft. 675. 762. and though they were not then of that value, the covenant wy 

= Car. 205. not broken, except ſome act done by him were the cauſe of it, 
Cro. Jac. 644. \ Lit. Rep. 80. 1. Wood's Con, 404, 405+ 1+ Ld. Ray, 365. 2. Ch. Rep. 1 
Shep. Touch. 166. Cowp. 125. 2. Term Rep. 671, 
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Cart g. Dale's Caſe. 


In deecit for ſell- Drckrr. For that the defendant fold to the plaintiff certii 
ing goods as b goods as his own goods, ub: revera they were the goods of 
own, it du dhe ſtranger. It was alledged that the action did not lic, because 
mo t brew was not alledged that the defendant ſciens that they were the gook 
the fatto be of a-ſtranger. And for that reaſon PERIAM and Wyxpnyy 
falſe. held the action did not lie; but if it had been fo alledged, t 
Oro. Jac. 474- action did lie; for it may be, the defendant did know no othe: 
NE Ron. wiſe but that they were. his own goods; but if he had affirny 
9 they were his own goods, then the action would lie. 

x. Salk. 210. ANDERSON contra, for it ſhall be intended, that he that ſol}; 
Dongl. 158. knowledge whether they were his goods or not, 42. / 8. Ar 


„„ it was afterwards adjudged againſt the plaintiff. 


Cazzx 6. 4445 Reynolds” Caſe. 


In what caſe an A VDITA QUERELA. - For that he being in execution, * 

Den grerela ſuffered to go at large, and was afterwards taken again; 1 

= = Vell. the Court would not allow it: but then Puckerin alledged, tid 

3- Co. g. b. the plaintiff had witneſſes to prove that he paid the money whe 

| he was at large. And the witneſſes being ſworn, and the tri 
appearing to be ſo, the audita querela was allowed. 
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Carr 7. Beverley againft Cornewall. 


After avoidance y UARE IMPEDIT. Upon demurrer, the caſe was, Sin 

— Kelbam being parſon of the rectory of Somerley, of the u 

ſents, the king's Of ten pounds, took the church of — 9 without any diſpent 

prerogative dies tion, and was inſtituted and inducted, and ſo continued i 

with the incum- twelve years. Afterwards, by reaſon of this plurality, Ben" 

— preſented Berry, who was inſtituted and inducted, and ſo cn 

tinued for divers years, and died. The queen afterwards preſen 

the defendant ratione lapſus in the time of Kelbam, who was ink 

tuted and indufted. The plaintiff brought the quare infa 

againſt the archbiſhop of Canterbury, and Cornewall. It was & 

Cro. Jac. 216 judged, that the quare impedit did lie; for in this caſe, 

"4. Bac. Abr.202, 9ccurrit- reginæ (a); and judgment was given, that the deſendu 
.. 2, Stra. 842. ſhould be removed. | , 


Sav. 89. 
1. Leon. 63. (e) See 9. Geo, 3. c. 16. 2 


E. B, Michaelmas Term, 27. and 28. Eliz. In C. B. 4 


e not of th Nor A. Afterwards Mich. go. & 31. Eliz. which was entered, Bzventer 
deed again; inity 30. Roll. 1306. another queſtion aroſe between the ſame 1 
&,“ exten artics: Beverley, pending the quare impedit, was outlawed at the oy ny 
ime futun it of Bades: he being ſo outlawed, and judgment given for „diwed pend. 
ovenant wy im in the quare impedit, the defendant Cornewall reſigned, and ing a guareim- 
uſe of it, >ok a new preſentation from the queen, by reaſon of this out- dit the king 


"wry in Beverley, and he was inſtituted and inducted. Afterward ſhal preſent 

—— — the outlawry, and brings ſcire facias to have exe- — 0" 
tion of the judgment. Cornewall pleads this preſentation, by but on reverfing 
aſon of the outlawry, and demands judgment: for the preſen- the outlawry be 
ation was veſted in the queen, and executed before the outlawry ſhall have exe- 


xas reverſed ; and by the reverſal it ſhall not be diveſted : but fuse, and 


. Ck. Rep. up 


ntiff cem kerward it was adjudged that the plaintiff ſhall have execution; the king's in- 

e goods of | or upon a recovery in a quare impedit, an incumbent that cometh cumbent ſhall 
e, becaul n pendente placito, ſhall be removed, 7. Co. 28. » __— 

| ] 119, 790. 
S Moor, 270. 1. And. 179. 7. Co. 28. Cro. Jac. 54- 216, 2. Bl. Com, 277. 4 Bac. Abr. 4193 
lledged, th 

W no other. 

had affirms *%>; 


that ſold ha 
4. 8. An 


caſe, ten 


he defendal 


Not 


... . Falter Term, 
24. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. Chief Juſtice. 
Hugh Wyndham, E/j. 

Sir William Periam, Kt. | } Juſtices. 
Francis Rhodes, E/. | 

Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General, 


— ——— 


Earx 1. Dame Killigrew's Caſe. 


Nuere, Againſt OWER. The tenant vouched the heir, and prayed he 
whomehe judg- might be ſummoned in the ſame county, and he was 
ment in dower 


aal be given; ſummoned and entered into the warranty, and confeſſed 
where the te. the dower. 

want vouches Tt was moved, againſt whom the judgment ſhould be. And 
the heir, who the Court was in great doubt; for it did not appear that the heir 
Suan had ſufficient to render dower: for it would be in vain, and a great 
Poſt. 319. miſchief to the demandant, if they give judgment for her, when 
Ca. Lit. 32. peradventure the heir had nothing, or not ſufficient to render 


dower ; and they commanded precedents in this caſe to b; 
ſearched. 


Ce 2. | Anonymous. 
Acceptance of EBT upon an obligation to pay forty pounds at Michaerim 
re 3 D eve. Ehe defendant 1 a concord between the plaintiff 


e and him; that if he gave him a hawk; and twen unds at 
Ee” Michaelmas day, the obligation ſhould be void ; and Zac that be 
and twenty pounds at the day; and the plaintif 


obligation. gave the haw 

Poſt. 30. accepted it. 

4. Ce. „„ And this was held no plea; for it appeareth, that for not pay- 

Bro, Dett. 54. ment at the _ the bond was forfeited, and ſo became ſingle 

Cro. Jac. 254. Which cannot be diſcharged by ſuch a naked averment in fait of 

650. ſuch an acceptance, although the agreement was before the day ; 
but acceptance before the day was a good diſcharge. 


Cart 3. | Anonymous, 


% 


The ftatute of OTA. That ce/fuy que uſe, at this day, is immediately and 

N actually ſeiſed and in Yon of — land; ſo as — may 
ie to the have an aſſiſe or treſpaſs before entry againſt any ſtranger who 
7. . Bl, Com, 332. 336. Dougl. 774. | 


enter 


Eaſter Term, 28. Eliz. In C. B. 47 


iters without title; and this by the words of the 27. Hen. 8. An v h 
. 10. viz. * that ce/luy que uſe ſhall ſtand and be ſeiſed,“ &c, 
And this was the opinion of divers Juſtices, . 


Playne's Caſe. cas + 


LESSEE for years was obliged to pay his rent. In debt upon Rent due from 
A it, he ed, that the leffor 22 in a ſtatute; — a leſſes is not 
upon that an extend! facias was awarded to ſeize the lands and te- — — 
nements of the leſſor into the queen's hands, which was execut- — 
ed accordingly ; and upon that a /iberate was awarded, and mean queen, tho it 
between the extend; facias returned; and the liberate awarded, the accrue between 
rent was incurred; for which he is chargeable to the queen, and ie nd 
cemands judgment. 2 
The opinion of the whole Court was clear to the contrary ; 429. 1 
for before the /iberate awarded, nihil operatur, for he remains al- Hob. 32. 
ways tenant to the leſſor, and chargeable to him for the rent: and bo. Lit. 148. 
the writ before is but of form, when it ſpeaks of the ſeizing into 1 c 128. 
the queen's hands; for it was never ſeen that lands were ſeized Cro. Car. 149. 


upon that writ. Cowp. 242. 
4 Burr. 2443+ 


Wadbam v. Marlow, Cook's B. L. 346, cited 1. Term Rep. gi 


Trinity Term, X 
28, Eliz. In the Queen's Bench, 


Sir Chriſtopher Wray, Knt. Chief Juſtice. 
Sir Thomas Gawdy, Kut. 

John Clinch, E/q. Fuftices, 
Robert Schute, =/ 7. | 

Sir John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 


* r 2421 . - 


8 be: 

3 Cropp apainſ{ Hambleton. p 
Rent tendered RESPASS. Upon ſpecial verdict, the caſe was, Cropp let 
off _— to the defendant land for years, rendering rent at Michae!- 
— ” — mas, with a re- entry for default of payment at Michael 


before the con- mas, or twenty days after. The leſſee for two years uſed to pay 
dition is broken, the rent to Mary Briggs, ſervant of the leſſor, and he accepted it 
Kaves the re- en at her hands; and in the third year he = the rent to tic leſſor, 


— and in the fourth year paid it within the twenty days to the ſaid 
| Godd. 38. Mary Briggs, and prayed her to pay it to the leſſor; who within 17 
Moor, 223. the twenty days tendered it to Crepp, who refuſed to receive it, * 


5 Bac. Ab. 3. and blamed her for taking it; and at the laſt day of the twenty 
| days Cropp demanded the rent, and it was not paid: and thereupon 
he entered. | | | | 
The queſtion was, If his _ were lawful? And after argu- 
ment, it was adjudged for the defendant, for the condition ws 
—.— 0 wy not broken. | 
— Tu Cor held, that the tender of the rent to the leſſor 
rote [3] en himſelf at any day within the twenty days, although it be out of 
Co. Lit. 202. a. the land, is good, and he ought to receive it: and when he paid 
2 tit to Mary Briggs, and ſhe tendered it to the leſſor, this ſhe did a 
8 2 ſervant to the leſſee for that time, and is as good as if the 
25. leſſee had tendered it. Ex relatione COVENTRY. . 


Carr 2. Burdet's Caſe. lou 


Il che ſeward of HE cafe was, The dean and chapter of Fly were ſeiſed of: 
a manor make © manor, in which the cuſtom was, that the copyholders maj 
A ax in ſurrender out of court to the uſe of a ſtranger in fee: they make 
ſee, and he takes F. S. their ſteward ad excquendum ou fe vel ſufficientem deputatun 
a conditional fur- ſuum. F. S. maketh A. his deputy hac vice, to take a ſurrender of 
render, yet it is gjaron and feme to the uſe of the baron and feme for their lines, 
= 112, Temainder oyer in fee; and the words were further in the depun, 
x. Leon. 239, tion, et 7 D 


Trinity Term, 28. Eliz. In B. R. 1 


The ſaid 4. by force of that deputation, takes a ſurrender from Bunoz7's 
the baron and feme, upon condition, that the lord ſhall grant it to Cos. 
them for their lives, remainder over in fee. The ſurrender was ,, 10%. 465 
executed accordingly ; the baron and feme die; he in the remainder 1. Bac. Ab. : 
enters; the heir of the feme ouſts him; and he brings treſpaſs. 479. 


Firſt, It was agreed, that this deputation hdc vice was good. CES. 3. 23s 


Cowp. 26, 
Secondly, That although the authority to take the ſurrender was 
abſolute, and A. took the ſurrender upon condition, yet it was 
good, by reaſon of thoſe words, et ulterius ad faciendum, c. 


Anonymous. | Catz 3. 
EMROR. The error aſſigned was, that the defendant, in the Variance. 


original action of debt, was named muper de London, and wat 
in the exigent, de London.” And all Tue Cour held it to “. 
be an error, for the original was the foundation of the ſuit, and 
the exigent is to purſue it without variance, and the word nuper 
being omitted out of the exigent, it is erroneous (a). 


(a) By 5. Geo, 1. c. 13. all writs of ſuch record, by the reipective courts where 
error wherein there ſhall be any variance ſuch writs are returnable. —-But this ſhall 
from the original record, or other defect, not extend to writs of error, or criminal 
hall be amended, and made agreeable to proceedings.—See Dougl. 114. 


ael- 

yt Sir Thomas Cockaine and his Wife againſt Witnam. Carr 4+ 
25 ACTION FOR WORDS. At the / prius the defendant Conconp to an 
a 


pleaded, concord puis le darraine continuance, judgment fi al en- *ionforwords 
uſt, c. And by all the Juſtices it was no plea, I he ought — — l 
o conclude, judgment ſi actis, &c. and ſo in all pleas pleaded ſince muſt conclude 
ne laſt continuance. — — 
not to the country z 
and, if not true, confeſſes the matter in iſſue. Poſt. 747. 


Tuxv it was moved, if judgment ſhall he given upon this, or 
new mf prius be granted; and upon good advice judgment was 
ven for the plaintiff, for it was a confeſſion of the matter in 


= ue, 

ut 0 

pail Tux words were,“ My Lady Cockaine did offer two ſhillings to Words action- 
lid v a woman with child, to get her a drink to kill her child, be- It 6 

* the cauſe it was gotten by J. S. Sir Thomas Cockaine's butler.” And _ 4 


was moved the action did not lic for theſe words; but it was 3. Lev. 120, 
judged for the plaintiff, for by them the lady's credit is impair- Freeman, 252- 
L; and if true, there was cauſe to bind her to her good beha- 112, 

pour, although it was not faid ſhe did give money, or any hurt 7; ray” * th 


as done, but that ſhe offered, &c. his caſe was 1 — -x 309. 


| of 2 il. 19. Eliz. Intratur, Mich. 17. et 18. Eliz. Rot. 183. Ex rela- Gilb. C. P. . 
5 may me CHAMBERLAINE. Vide 4. Co. 16. 6. Lutw. 1143. 
make . | 2. WAL. 137. 
Hatun Vor. | I. | ; E 3. Bl. Com. 317+ 


\ 


Michaelmas Term, 
28. and 29. Eliz. In the Queen's Bench, 


Sir Chriſtopher Wray, Knt. Chief Juſtice, 

Sir Thomas Gawdy, Kut. 

John Clenctr, E/q. Juſtices. 
Robert Schute, E/ . 

Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Kit. Solicitor General, 


Criſpe againſt Golding. 


Catz Is | 
With what cer- SSUMPSIT. Upon iſſue joined that on afſump/it, it we 
tainty the - A found for the plaintiff. 
fideration in aſ- 


—_ WALMSLEY, ſerjeant, moved in arreſt of judgment, that the 
eonſideration upon which the action was brought, was not 
well alledged ; for the plaintiff declared that J. S. was ſeiſed in 
fee, and made a leaſe to him for years, 24. Eliz. by virtue where- 
of he entered and was poſſeſſed ; and being fo poſſeſſed, the defen- 
dant, upon communication between him and the plaintiff, aſſum. 
ed, that if the plaintiff would ſeal and deliver to him a deeddf 
afſignment of his leaſe and intereſt in the land, that he would aj 
to him a hundred pounds, and alledged that he did ſeal and del. 
ver a deed of grant, &c. but doth not ſay he was then poſſeſſed; 
and if he were not, the grant was void; and ſo no — 


Ray. 9-400, Secondly, he doth not alledge, that he did grant his leaſe and i- 

Yelv. 17. tereſt, but that he ſealed and delivered a deed of grant, which 1 

5. Com. Dig. not a grant. 

Doogl, 725. Cox IA, contra ; for when it was alledged that the plaintiff ws 
once in poſſeſſion, it ſhall be intended he did ſo continue till tht 
grant, and it ſhall be intended a good grant, and the leaſe att 


intereſt paſſed by it: and it was ſo adjudged. 


Carr 2. Lancelot againft Johns. 
An © i 1 it. 
utlawry — ERROR, upon a recovery in debt, and outlawry upon it 


debt : ; 
ſeveral errors. Firſt Error. The defendant brought debt againſt Tant 
Co Lit. 288 b. and 7 S. and the ſheriff returned, quod non 5 ant cats 


ine an. quod ſummoniri poſſint ; whereas it ought to be, per gued uit 
Poſt. 104. 216, moniri, Sc: | 
2 Second Error. It ought to be, neque corum aliquis habet. 
Third Error. It is returned, quinto exadti fuere per quod wtlogot 
exiſtunt ; whereas it _ to be, per judicium coronatorum utlagath 
for they are judges, the certificate is to be by them. Fourk 
1 
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Fourth Error, - In the original he was named Launcelot, and in LAxertor 
the exigent Lancelot. againfl 


Fifth Error. He was outlawed in Hu/ingis, and doth not ſay 


in Huftingis de communibus placitis. 1. Com. Dig. 


And for theſe errors the judgment was reverſed. Vide 2. Rich. 3. 3 Dig. 
. 13. 14. Edw. 4. pl. 6. 241. 


h, 


Allen againſt Yorke. Casr 3. 


THE caſe was, Allen was condemned at the ſuit of Yorke in the Were, If an 
queen's bench in an action upon the caſe, and damages were g. — 
aſſeſſed to 4000 l. Torte dieth, being ſatisfied of 10001. parcel facies * 
of the 4000. and his wife being executrix, brings à ſcire facias due of a judg- 
for the 3000 J. reſidue.— Tu Cour doubted. Yide 4. & 5. Mar. ment debt dus 


. 64 - 57 to the teſtator. 
Dyer, 165. 19. Rich 2. Execution. | — 


l, 


241. 
1. Wil, 302. Carth. 69. Strange, 1198. See 17. Car. 2. e. 2. 


Anonymous. Cart 4. 


FRROR, upon a judgment given in a formedon. The error Wars, If judg- 


aſſigned was, that the action was brought againſt three, * 


din rhereof one was within age, and judgment was given by default; 7; inſt 
here- ¶ vbereas judgment is not to be given againſt an infant by default; infact by a 
efen- nd upon this it was demurred in law. fault. 

Tum- Poſt, zog. 


The infant was braught into court to be ſeen, and he was of Cro. Jac. 465» 
the age of ſeven years. 


Tax Covxr doubted after argument by AxpREws, and wo 
adviſe, Vide Dyer, 104. « 88 ws 
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Cann. ©) Morgan againſt Kiffe, 

1 He maintain- CTION FOR WORDS, that the plaintiff © maintained, 

© ed pirates. victualled, and helped to let go certain pirates, contrary 
— bl to the law of the realm, and the proclamations made.” A 
verred that he Upon not guilty pleaded it was found for the plaintiff, with nin 
knew them ts damages ſixty pounds. TA 
de pirates ? It was moved in arreſt of judgment, that the words were not the 
EM — 251. 457- actionable; for it is not alledged that he knew them to be pirate, and 
* Jac. 5g. Or maintained them in their piracy. | cou 
f Coke, contra; for when it was alledged “ he maintainel anſ 
pirates, &c. it ſhall be intended in malam partem, and that he tot 
ſpoke them maliciouſly, and that he maintained them, knowi he 
them to be pirates. And it was adjudged in Sir Henry Led's 2 reſe 
againſt Penmfton, where Pennifton ſaid to Sir Henry, he maintained clar 
e thieves,” that an action did lie; and afterwards the plaintiff had the) 
judgment: for when it is ſaid “ he maintained them againſt the Nr 
« law and proclamations,” it ſhall be intended in the worſe ſeni. dhe. 
And although piracy is triable by the civil law, yet by cba 
28. Hen. 8. c. 15. our law taketh notice of it. = 
| e 
Me ther 
Carr 2. h Pettywood againſt Cook. — 
Eafter Term, 28. Eliz, Roll 374. the | 
| Were 
A. deviſes three PÞJECT IONE FIRM X. The caſe was, Hawkins was ſeiſt Not 


houſes to his in fee of three houſes in Bury, and deviſed them to his abt 


— — for life ; the remainder of one of the meſſuages to Robert his (01 


| | houſe to each of and his heirs ; the remainder of one other of the meſſuages 
his three chil- Chriſtian his daughter, and her heirs ; and of the third meſiu he 1 
1 ;*and to Jean his daughter, and her heirs; having only theſe di ad, 
© f anyot them children. And did further will, that if any of them died wit 
« iſſue, the fur. iſſue, that then the ſurvivors ſhall enjoy totam illam partem eq 

« vivors ſhall ly divided between them. Chriſtian taketh huſband, and hub 


. iſſue the leſſor of the plaintiff, and dieth; after, Robert dieth with 


« equally between them. Theſe words convey to the ſurvivors an eſtate for /ife only. ad” df h 
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out iſſue ; then the feme of the teſtator dieth. Joan, being the ſur- Pz7TYwoos 
vivor, enters into all the part of Robert, and taketh huſband, and = 
hath iſſue the defendant, and d:eth. Coox z. 
The queſtion was, If the iſſue of Joan ſhall have all the part 2. Leon. 129, 
of Robert, as a deviſe to his mother and her heirs; or if the iſſue 193. 
of Chriſtian ſhall have a moiety with her as co- partner 2 _ 


The caſc was argued by GOLDING for the plaintiff, and COKE , Mod. 253. 


fir the defendant ; and all the Juſtices held, that by the deviſe only 261. 383, 


an eſtate for life is limited to the ſurvivor, and the fee doth de- 1. Roll. Abr. 5 36. 
ſcend by courſe of law, as well to the iſſue of Chriſtian, which firſt Eq.Ca.Abr.185. 
died, as to the ſurvivor; and though the words are, * that the _— 2 oy 
« ſurvivor ſhall enjoy totam illam partem,” that is, all the meſſu- 2. — — 
age, and not according to all the eſtate the party dying had in the 3. Com. Dig. 31. 
meſſuage; for no eſtate being limited, it ſhall be intended but an 2 Bac. Ab. 58. 


eſtate for life. And the plaintiff had judgment. 3- Burr. 1896. 


Cowp. 257. 
Dougl. 417. 759- 1. Term Rep. 596. 
The Sheriffs of Norwich againſt Bradſhaw. | c 3. 


ACT ION upon the caſe for an eſcape. The plaintiffs declar- The ſheriff may 
ed, that whereas J. S. recovered againſt the defendant in debt —— 
nine pounds and ten ſhillings, and a capias was awarded to take — 110 
him in execution, by force whereof they made their warrant to 3 
the three ſerjeants, &c. there to arreſt him, who did arreſt him 25. Feb. paid the money, 
and he eſcaped from them, and afterwards was not found in the ſaid aud need not 
county, per quod they were bound by rcaſon of the eſcape to _ —_— 4 
anſwer the debt, necuon to expend money for the ſearch of him, Ks — was 
to their damages twenty pounds. Upon not guilty, the jury found under ſeal, nor 
he was arreſted circa the 26. of Feb. and then and there ſcipſum dhe preciſe day 
reſeuſſit. And it was alledged in arreſt of judgment, that the de- ben the eſcape 
claration was not good, for two cauſes. 1. That they alledge that 8 
they made a certain warrant, and ſay not ſub figillo Hilla and a ſuit was com- 
warrant without ſeal is not ſufficient. 2. They alledge that menced. 
they were chargeable with the debt, but ſay not they were Pod. 237. 
charged, nor ſhew not that they were otherwiſe damnified : and if, mp oy 
they be not damnified they have no cauſe of action, for it may be Lur. 2 
party will never ſue them, or they may die before ſuit, and God, 125. 

en the ſuit is gone: and an exception was taken to the Shower, 274. 
verdict; for the arreſt and reſcue is ſuppoſed to be 26. Feb. and]. ory 
the jury find it was circa 26. Feb. which is uncertain whether it ns * 
before or after that day; and if it were after the day, it will 597. EY 
M the declaration, for then it cannot be a reſcue the 2+ Leon. 23 . 
_ x a , it were before the day, then it continueth a reſ- 5 — — 

CURIA, contrain omnibus. As to the firſt, it is uſual form, when Poſt. 124. 237- 

= eriff's warrant is pleaded to arreſt one, to ſay that they 64. 293. 349+ 
| dion? Marg wy &c. but do not ſay /ub gill, Sc. ondly, An 

— A by the ſheriffs upon this eſcape before the party ſue 5. Co. 24. a. 

© wk or the party arreſted did wrong to them by the eſcape and 

2 8. and they are 2 chargeable to the other party; and if 
feln till they are ſued, perhaps the yo that eſcaped may. 
Fun ze interim, or will fly the country, that they cannot hear 

; and in Holt v. Hills in this court, it hath been adjudged 


dat an action lieth for this eſcape, and the party ſhall not take 
E 3 ” advantage 


$4 


Snare or advantage of his own tert. And as to the exception to the ver, 


Nos wicn 
againſt 
BzxADdSHaAw, 


3. Co. «2, b. 


F. N. B. ;a6.b, Advice, where a treſpaſs was found to be done atter the day alledg. 
+ 9: 199% 5 oe this day is not material. And the plaintiff had judgment, 
ca 4 Alford againſt Lee, 
Hillary Term, 29. Elix. Rell 556. 
A rel-aſe de- DEBT upon an obligation. The caſe upon demurrer was, The 
H Da plaintiff and defendant ſubmitted themſelves to the award of 
5 certain perſons, of all matters, &c. and were obliged each to the other 
mance of an to ſtand to the award. '] hewmade an award, that they ſhould re- 


award, if no 


— place next enſuing. The deſendant in the eve of the ſaid feaſt makcs 


meg oned 


for the delivery. 
Poſt 143. 627. 


5- Co. 119. b. 
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dict, it is good enough, be the reſcous before the day or after the 
day ſuppoſed in the declaration, fo as it be before the ſuit com. 
menced.—And ſo CLencn ſaid it hath been adjudged upon gien 


leafe each to the other all actions before the feaſt of S. Peter then 


releaſe to the plaintiff, and delivers it to one Primme to the ule of the 
plaintiff, without his aſſent or knowledge, and when the plaintif 
heard of it, he diſagreed to it; and if this were a performance of 
the award was the queſtion, 


CooPER argued it was not, for it taketh no effect as a releaſe 
till the agreement of the party: and it is delivered to a ſtranger, 
who will peradventure not deliver it without ſuit, and perhaps 


9 2 


will never deliver it; and 1elied upon 20. Edw. 3. Account, 


ATKINSON contra ; for it is immediately a releaſe, and he can- 
Not plead againſt it, non e faflum; nor can countermand it, and 
the plaintiff may agree to it when he pleaſeth ; and cited Taw' 
eaje, 2. Eliz. Dyer, | 

Afterwards, in Trinity Term, 29. El:z. it was adjudged a good per- 
formance of the condition, becauſe no place was appointed by the 
arbitrators where the releaſe ſhould be delivered; and it may bt 
the plaintiff will abſent himſelf out of the county, that the de- 

t cannot find him; and they relied upon Taw's caſe. 
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Gray againſt Jefferies. Gn, 


RESPASS upon the caſe. And ſuppoſeth that he in 24 The father of an 
+ Elia. put Th. Gray his ſon and heir apparent to the defendant, heir cannot have 
to be his apprentice in the art of a taylor for ſeven years; an aQtion of 
and that the plaintiff was ſeiſed of lands in the county of B. in pe pa — 
fee of the value of twenty pounds, which lands after his deceaſe * 3 
are to deſcend to the ſaid Th. Gray : the defendant the firſt of May fon of a maim 
28. Eliz. vi & armis did affault the ſaid Th. and ſtruck him with a received from 
ſpade upon his back, by which he became lame and decrepit, by de matter to 
reaſon whereof he loſt his marriage, and could not marry him Ii ee 
before, to his damages two hundred pounds a). . Pot. 770. 
Upon this declaration the defendant. did demur in law; and it 2, Inſt. go.' 
was argued by Tanfield of the one part, and Halton of the other: 3. Co. 38. d. 
and the ſame day without any further argument it was adjudged _ 726. 
for the defendant; for the Juſtices ſaid, it doth not appear by any 1. Bl. Cams. * 
book that the father ſhould have an action for the loſs of the mat- 3. Burr. 4879. 
nage of his ſon and heir, except when a ſtranger takes him by 2. Term Rep. 
force and marrieth him: but if the ſon marry himſelf, or a +: 166. 
ſtranger procureth him to marry one, the father hath no remedy : 
and treſpaſs for beating or battery of the ſon lieth not for the fa- 
ther, but the ſon only ſhall have the action. Alſo in this caſe he 
s bound apprentice Gr ſeven years; and ſo till the ſeven years are 
paſt, the father hath nothing to do with him, and cannot ma 
him during that time; and ſo cannot have an action for loſs of his 


marriage, which perhaps will never come to him. 
(a) See 12, Car. 2. 24, by which the valor maritagii is aboliſhed. 


Anonymous. Cart 24 


NorA. It was held by WI Av and CL.excn, that if one cut No e due 
. trees which are or may be timber - trees, as oaks, elms, &c. al- for timber trees, 
. be 7 the age of twenty years, no tithes are due; 

l rees of that age be cut, and new germins grow, no tithe 11. "i 
u due, though they 200 under that age. 8 MO | OY 

| E 4 Love 
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car 3. | Love againſt Pigott. 


A reverſioner T was ſaid there are divers precedents, that if a leſſee for years 


N Po- 4 be ſued in Court-Chriflian for tythes, he in the reverſion may 
Mcor, 915: Have a prohibition, 
3. Lev. 209. 

Cas 4. Trevilian againft Lane. 


A leaſe ſor EIECTIONE FIRMA. The caſe was, Avice Trevilian, 
three lives made tenant for life, remainder in tail to Thomas her ſon, remainder 
— in fee to the heirs of Avice. Avice and Thomas make a leaſe for 
Lena tall. three lives by indenture; Avice dieth; Thomas grants the reverſion 
is no diſcontinu- to B. in fee to the uſe of his laſt will; and afterwards deviſeth the 
ande. reverſion for years and dieth. The three leſſees for life die. The 

Polt. 252. deviſee for years enters; the heir of the body of Thomas ouſts 
him; and he brings gectione firme. 

1. Co. 77. 8. The queſtion was, If the leaſe for three lives be a diſcontinu- 

8825 ance to toll tie entry of the iſſue? 

Cowp. 702. Drew argued that the entry of the iflue wes lawful ; for the leak 
for three lives being made by deed, was the leaſe of the tenant for 
life, and the confirmation of Thomas, and ſo no diſcontinuance, 
13. Hen. 7. 14. Comment. 140. 13. Edw. 4. 4. But if it had been 
without deed, then it had been the ſurrender of the tenant for lif, 
and the leaſe of him in the remainder, for otherwiſe nothing would 

ſs from him. | 

Coke contra, that it was a diſcontinuance ; for a leaſe for three 
lives was more than they both could make; and ſo it is a tort, and 
the reverſion was ak. by tort, but in whom the reverſion was, it 
maay be doubted. , 

But it was adjudged that it was no diſcontinuance. Ex relation 
Jonanxis WALTER. 


Ws . Eaſt Skidmore and Foame againſt Vaudſtevan. 


A miſnomer of 'S OVENANT. For not performing certain covenants in an 
indenture between the plaintiffs, war A of the good ſhip of 4 

the plaintiffs Of which Kabert Pitman was owner of the one part, and the de- 
in the deſen · fendant of the other part; and the concluſion of the indenture 
dant s plea of a Was, In cujus rei teſlimonium, the parties aforeſaid to theſe pre- 
relcaſetoan « ſents have ſet their hands and ſeals.” And all the plaintiffs and 
2 fatal. the ſaid Robert Pitman ſet their ſeals to one part, and the defendant 
; to the other part; and in the indenture there were divers cove- 
14. Raym. ag. nantz to be performed by the plaintiffs and by the ſaid Robert Pitman 
to the defendant; and? 2 and there was a clauſe in the in- 

denture, that the plaintiffs and the ſaid Robert Pitman bound them- 

ſelves to the defendant to perform the covenant. The defendant 

leads, that the indenture was delivered to the plaintiffs, and to the 

Faid Thomas Pitman (and ſo miſtakes Thomas for Robert) ; pleads the 

releaſe of the ſaid Thomas. of all covenants ; and thereupon the 

laintiſſs demurred, for two cauſes : 1. The peleaſe was eaded by 

— Pitman, whereas no ſuch man was named in the inden- 

ture. And this was held a great miſtake, and without defence ; and 

the roll was commanded to be ſearched, The 


a — oy * 
—ͤ—ä— — — — 7 = _ * N 
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The chief matter was, admitting the name had been right plead- Eavr Scrv- 
ed, and that Robert Pitman had releaſed, if this releaſe was good. Wenz, ac. 
CoxE argued, that foraſmuch that only the plaintiffs in the pre- 5 
miſes of the indenture were parties of the one part, and the de- es 
fendant of the-other, although Robert Pitman 1s afterwards named SIND OS 

in the deed, it is a void deed as to him ; and no covenant made to mentioned in 
him or by him is good, for he is a ſtranger to it, and his ſcaling and tbe premiſes of a 
delivery is not material: as if I. S. by indenture between him of the cd is not a 
one part, and 7. D. of the other, demiſeth lands to I. D. and A. B. Pag. 8. 1 

it is void to A. B. And he anſwered the caſes put by GoprREY of. . 4 
the other fide, 4. Edw. 2. Obligation, where an obligation was made 2. Rol. 22. 

by J. S. & ad majorem rei ſecuritatem inven F. D. Fide- Tuſſorem, Comp. 600 
and J. D. put his ſeal to it; this was his deed: which caſe he 

agreed; for it is not mentioned whoſe deed it is; and ſo is the deed 

of both which are named, and put their ſeals, &c. So when an 

incumbent grants a rent, by the aſſent of patron and ordinary, and 

they put their ſeals to it, this is not their deed, but only their 

agreement to it; and the caſe of 39. Edw. 3. pl. 9. is upon the 

lame reaſon of 4. Edw. 2.—In Mich, 29. & 30. Elix. it was ad- 

judged for the plaintiffs, and the principal cauſe was the miſnoſ- 

mer, which the Court held could not be amended. WRA faid, 

they conceived the matter in law to be alſo for the plaintiffs. 


Sir Walter Aſton againff Whitenall. Caar 6, 


WASTE. Error was brought of a judgment, in an action of N. If in waſts 
"* waſte, and the error aſſigned, that the plaintiff in the action —— againſt 
did count, quid cum fuiſſet ſerfitus of the land, he did demiſe the — 
fame to the defendant for years, and he had done waſte. The de- plaintiff ex- 
tendant pleaded ** mul waſte fait, and found againſt him, and previly to plead 


judgment given. The error aſſigned was, that he faith © guid — ape 


* ſeiſitus, & but ſaid not of what eſtate ; and ſo may be in- giged 
tended but an'eſtate for life. : | — 


GoDFREY and BEAUMONT faid, that the declaration ought to Poſt. 65. 87. 
comprehend certainty, and ſhall not be good by intendment : and 9+ Co. 27. 4. 
although the declaration had been good, if he had not mentioned 
any ſeiſin; yet when he s ſeiſin, and that inſufficiently, the 
declaration 1s not good ; as Partridge's Caſe in Plowden reciting a 
ſtatute, &c. (a). (a) Plunken 

But ScyuTE and — — held the declaration to be v. Griffith 
good; for the allegation of ſeiſin is not material, when it might Pot. 236. 
have been left out; and it is helped by the words ſubſequent, v:z. * _ 

ad exhereditationem,”” which explain how he was ſeiſed; and it = pa 
being but matter of form, it is helped by the ſtatute of jeofails 
after verdift—Gawpy doubted ; et adjournatur. | 


Diſply againſt Sprat. Ah ; | Cain, 
FJECTIONE FIRMA. They were at iſſue, and in the ge- A man can 


wrt facias one of the pannel was Thomas Barker of D. bave but one 
and in the diftringas jurat he was left out, and Thomas Carter de nan — 
D. put in his place. At the niſi prius Thomas Carter was ſworn, — have two 
and, with others, tried the iſſue, —Cor x alledged this in arreſt of graames, 


Judg- 
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Pree.y judgment; for now there were but eleven of the pannel, Dona 
7 Carter being miſtaken, and falſly named for Thomas Baker ; as in a 
rear. 8 wenive facias, a juror was returned by the name of George Tomp/in, 
Poſt. 319. 222" and in the diftringas jurat he was named Gregory Tompſon, and 
— = _ ſworn at the , privs; and this was held a void verdit.—But 
wg 12 THE Cour faid, there is a great difference between a miſtake in 
Co. Lit. 3. a. the name of baptiſm, and in the firname; for a man can have 


3- _ Abr. but one name of baptiſm, but may have two firnames. 
76. 622. | | 


Crocs & | Windſmore againſi Hubbard. 
Trinity Term, 27. Elix. Roll 850. 


A leaſe to one FJECT IONE FIRMA. The cafe was, Lord Sturton by inden. 
For lite mn ture between him and J. S. let certain land to J. S. for life, ha- 
Gam dor edtue. bendum to him and 4. B. and C. his three ſons ſucceſſive. The firk 
Jy, but omit- queſtion was, If they all took an eſtate, becauſe the ſons were not 
ting to mention named in the premiſes of the deed? Secondly, the queſtion was, 
nem in the pre- If they take, whether they take jointly, or not? And thirdly, If 
promy A they take no way, whether there ſhall be an occupant for the life 
for the Hie of Of the three others, ſo as it ſhall be a leaſe to J. S. for his own life, 
the father only, and for the life of the three ſons? And after argument by Ci: 


and the ſuns and others, the clear opinion of the Court was, That the ſons ſhall 


Mall rot rake in not take in poſſeſſion, becauſe they are not named in the premiſes | 


1 of the deed, nor ſhall _ take by way of remainder ; for the in- 
mainder ; nor tent was, to give the land to them in — 18. Edw. 3. pl. 
can there be an 59. Broke ** Leaſes" 54. The only doubt was, if there ſhall be an 
| occupant to ſuch occupant ?—But WRAY, C. J. ſaid, there can be no occupant; for 
Lay it being limited to the father for his life, this is a greater eſtate 

than for the lives of others (vide 5. Co. Rofſe's Caſe) and the three 
" ſons are named as perſons to have an eſtate, and not to make a 
- Owen, 118. limitation of an eſtate. And Trin. 29. it was adjudged, that there 


Goldb. 51. was no remainder, and that there ſhall be no occupant (a). 


nord 6. Ex relatione WALTER. | 
2. Roll abr6;, NOTA- Delaper's Caſe, 17. Eliz.(b), Tenant by the cout. 
Hob, +75 433. teſy grants over his eſtate; the grantee deviſeth it, and 
Hott. $7, dieth : this was held a void deviſe, and put of the ſtatute of wills: 
Cart. 5. and ĩt was held, that although the deviſee doth firſt enter after the 
Ewe. Jac- 534+ death. of the deviſor ; yet he ſhall not have the land as an occu- 
Verh. 126, pant, for there ſhall be no occupant of an eſtate of tenant by 
3- Wood Con. courteſy, or tenant in dower, which are eſtates created by law. 
8 Ex relatione EDWARD COKE. 

= 188. 


(a) By 29. Car. 2. e. 3. where there is but in caſe the tenant dles inteſtate, in the 
no ſpecial” occupant in whom the eſtate adminiſtrators alſo, and go in a courſe « 
may veſt, the tenant pry awre vie may diftribution like a chattel intereſt, St 
deviſe it by will, or it ſhall go to the execu- 2. Bl. Com. 259, 260. 
tors, and be aſſets in their hands for pay- (6) Vide Harg. Co. Lit. 47. b. note [1] 
ment of debts.—And by 14. Geo, 2. c. where this ſubje& is explained, Sce 4 
20. it ſhall veſt not only in the executors, Powell on Deviſes, p. 37. 


* 
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Sir Thomas Egerton, Knt. Solicitor General. 


Marſh againft K avenford. ES 
Adee And counts, that whereas, at the requeſt of promiſe by a fa- 


the defendant, there was a communication of a marriage ther to his 
between the plaintiff and the daughter of the defendant ; {92-in-law after 
that he married her, and that afterwards the defendart promiſed to 1 od. 
pay him one hundred pounds.—EGERTON and FOSTER argued, ration. 
that this was no conſideration; for it is paſt, and had no reference Ante, 42. 

to any act before: but if the marriage had been at the requeſt of Poſt. 715. 

the defendant, and after the marriage he promiſed, &c. this had Cro. Car. 409. 
been good, —PoPHAM, DANIEL, and COKE contra. For the fa- 11e Ab 12. 
ther's natural affection doth continue, and her advancement is per — 
{uthcient cauſe of the promiſe. And they ſaid, it was adjudged in 3. Lev. 366. 
the exchequer, that a promiſe of ten pounds in conſideration of 2. Leon. 211. 
counſel given to one, this was good, though the counſel was Comwper, 294 


given before ; and it was here adjudged for the plaintiff, 


Rainſcroft againſt Lawney. Cara te 
; Eafter Term, 27. Flix. Roll 167. 
RROR of a judgment in the common bench. For that the re- Judgment re- 
cord was, that the defendant obtulit ſe per CUTTING, attor- _ for want 
natum ſuum, and left out his chriſtian name: and the judgment — be 
was reverſed, . Poſt. 75. 84. 145. 153+ 177. 328. Sed vide Dougl, 114, 115. 
| Cottington againſt Hulett. Carr 3. 
Eafter Term, 29. Eliz. Roll 186. | 
ASSUMPSIT againſt an executor upon the promiſe of the teſ- An aſſump/t a- 
tator; and in the declaration it was not averred that he had s aſt E 
aſſets to pay debts, &c. But Mich. 29. & 30. Eliz. it was ad- r that — 
judged, that the declaration was good; and the plaintiff recovered · ans, 
9. Co. 90. b. Cro, Jac. 294. 1. Rol. Ab. 921. Cowp. 290. 29g. 1. Term Rep. 235. 
Aſh againſt Wood. 8 
ERROR. The plaintiff counts in replevin quod adhuc detinet, and In replevin for 
the jury aſſeſſed the value of the beaſts and damages entirely ; — e — 
whegeas they ought to ſever them: for he may have the one, and aut be ren, 
not the other: and the judgment for this — was revyerfed. Poſt. 560. 
| See . Bac. Abr. 8. Cro. Jac. 251, 
Giles againſt Ferrers. Gn 
HE Aſſiſe of Nuſance. The plaintiff counts that exa/tavifdomum, Synonimous 


the . 2. words. 
e Jury find that erexit, and exception taken to it; but the POE 70 


rt was informed by the grammarians, that the words were of Cowp. 229+ 
ſenſe. by 725+ 717+ Dougl 434. . 


one 


Michaelmas Term, 


29. and 3o. Eliz. In the Queen's Bench, 


Sir Chriſtopher Wray, Kut. Chief Fuftice. 
Sir Thomas Gawdy, Kut. ? 


John Clench, Eq. 1 Juſtices 
Robert Schute, E/7. 
Sir John Popham, Knt. Attorney General. 


Sir Thomas Egerton, Kut. Solicitor General. 


Peeke againſt Wyrrall. 


EPLEVIN. The defendant made cognizance as bailiff of 
The. Pigett, Eig. for damage - feſant.— The plaintiff replied, 
that 5 Crodroin was ſeiſed, &c. and that he and all 

his anceſtors had uſed to have for him, and all his tenants for years 

and at will, &c. common in the place wHERE, for all their 
horſes and colts ; and he put in the horſes, &c.—The defendant re- 
joined, that in the place wHERE, it was uſed time out of mind, 

&c: that if the horſes of Sir John, or of his anceſtors, &c. did come 
there by eſcape, and were not put in, that it ſhould not be lawful 
for the ſaid Tho. Pigott, c. to diſtrain them damage-feſant, but 
to put them out peaceably ; and faid, that the place, &c. was in- 
cloſed, and that the plaintiff broke down the incloſure, and put in 
his cattle, for which he diſtrained, &c. ABs E Hoc, that . 
Goodwin, c. had common in the place where, alter, &c 
WALMSLEY moved this was no good traverſe ; for he did not con- 
feſs that Sir John Goodwin had any common, and therefore he ought 
to traverſe ABSQUE HOC, that Sir — had any common there.— 
Cvux1a. That pleading had been r; for in truth he hath not 
confeſſed any common, &c. but it ſeemeth good enough as it is; 
for this liberty that his cattle ſhall be there without being diſ- 
trained, is in nature of common ; and therefore he might plead as 
he did: but they ruled, that the defendant ſhould mend his plea, 
or that a demurrer be joined, 
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Carr 2. | Knight againſt Mory. 


A proviſe that R EPLEVIN. The caſe was, Shelley makes a leaſe for years, 
2 not AT proviſo quad non licebit, to the leſſee, to alien his term without 
About he the aſſent of the leſſor. The leſſee deviſeth the term @ his ſon; 
letters conſent, the leſſor aſſenting to it. — Three points reſolved. 1. The 
js « condition is a condition. 2. A deviſe in general is a breach of the condi- 
precedent ; and | tion, 3. As this caſe is it is no breach; for nothing paſſed till the 
bn leſſor's aſſent was obtained; for it was a condition precedent: 
s and though in the principal caſe the deviſee did enter by the con- 
— 2 ſent w the executor, and had not licence of the leſſor, yet it is not 
428. material. 
Cro. Jac. 7 . Leon. 67. Leon. ; Co. 119. $03. 
bond "00. >, Tenn Rap. 426. . 3 
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Anonymous. | : Carr 3. 


TA. Cox moved this caſe to the Juſtices, to know their The remainter 
opinion, he being (as he told me) to make his award in it — — 3 
Tenant in fee-fimple ſoweth the land, and before the corn was ſe- emblements 
vered, deviſed the land to 4. for life, remainder to B. for life, and ſown by the 
dieth. A. dieth before the emblements were ſevered; the queſtion deiſor in fer, 
was, Whether the executor of the tenant for life, or he in the — aig 
remainder, ſhould have the emblements? for he ſaid clearly, of the tenaat 
that the executor of the deviſor had no colour to have them. for life. 
Wa Ax, C. J. and Schurz held, that he in the remainder ſhould Poſt. 464. 
have them, for by the deviſe of the land they paſs with it; 7: Roll. Ab. 
and when they paſs by reaſon of the land, and come not by the ach. 5. 
manurance of the firſt tenant for life, they ſhall go with the land: Hob. 132. 
but if the firſt tenant for life here granted them to another, it 8. AC. 21, 
had been otherwiſe ; for by the grant they are ua chattels ſevered 2Y*" 316. 
from the land. —And Wxav, C. J. ſaid; it hath been adjudged in 2% 149. 


corn, the feme ſhall have it. Note (z.) 
CLexcadoubted in the principal caſe ; for he conceived that the ** <= Ns. 
executor of the firſt tenant for life ſhall have them, as chattels Devel. 234. 
veſted in him: and he ſaid, if land be ſown, and then the land is de- 2. Bl. Com. 122. 
viſed to J. S. for life only, and before ſeverance the deviſee diet, 
bis executor ſhall have the corn, and not the reverſioner : which 
caſe WRA and Schur denied; but ſaid if it were fo, it is not 
like the caſe a remainder. | 
Foruau, Attorney General, being demanded his opinion, agreed 
with WRA in the principal caſe, but doubted of the caſe of 
baron and feme. | 


Prat and Uxor againſt Taylor. Cazr 4- 


ASSUMPSIT. That whereas the wife of the plaintiff, in con- A promiſe 

" ſideration that the defendant ſhould marry her daughter, had made to a wife 
given to him ten pounds, he promiſed to the wife, that if he did ;; —— — 
not marry her daughter, he would repay the ten pounds; and avers agree to it; and 
he did not marry her, &c. Upon non aſſumpfit pleaded, and found his bringing the 
for the plaintiffs, it was alledged in arreſt of judgment, that the Aion, (in 
delivery of the money by the feme was void, and then the-promiſe noh ihe may 
made to her is alſo void. And although the baron agreeth after- _ 4 
ward to the delivery and promiſe (as it appeareth by his bringing agreement. 
* action), yet this cannot make the promiſe, which was — to Cro Jac. 77. 

good for there was no conſideration at the time of the pro- . 
miſe. Another matter was moved, that the baren and feme did gn 1% 
on in the action, where it ought to be brought by the baron on» Carth. 25h 
for it is void to the feme, being during coverture, and it is as a 4- Mod. 156. 
2 made to the baron only. But it was adjudged, that the dall. 114. 
acuon was well brought; for the agreement of the baron maketh *** 23% 

© promiſe good ab initio to the huſband; and it being made to 

wite, they may join in the action. 


Anonymous 
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Anonymous. 


Cast &. ; : h 
AST ION for theſe words, Thou haſt ſitten upon the pil- 
Words taken lory ;” but faith not in what manner. —HARRIS moved, 
is mitivr ſenſu». that the words are not actionable; and fo it was the opinion of 
the Juſtices, who ſaid he might well demur upon them. 


wy ? 


C481 6. Donne's Caſe. 


Words aQtiona- ACT ION for theſe words, © If you had your deſerts, you had 
— 1 been hanged before now.” —CoKkE moved, that the action 
—— 1 not lie, for that he did not ſhew any cauſe why he ſhould 
Cowp. 276. be hanged, and deſerts might be in his mind concerning God, 
: —CuRIA contra, For it ſhall be intended, he had committed an 
offence, for which the 3 of death was due to him.— Wa ay, 

C. J. ſaid, it hath been adjudged, that where one writ the name of 

another upon a wall, and writ alſo, that * if this man had his de- 


„ ſerts, he ſhould have been hanged on theſe gallows,” and drew 


a pair of gallows on the wall; it was adjudged; that an action 


did lie for this. 
Car 7.\, | Gallies againſt Budbery, 


A plea of cove- DEBT upon an obligation. The cafe upon demurrer was, The 
1 plaintiff being poſſeſſed of a term for fix years of a tavern in 
| ſore are af Gracechurch-Street, let the fame by indenture, with plate, and divers 
firmative, and utenſils in the houſe, to the defendant for three years, The de- 
ſome negative, fendant, in conſideration thereof, did covenant with him and his 
is bad. —Whcre aſſignees, that de men/e in menſem menſatim, he would upon requeſt 
ed, the com. render to him and his aſſignees an account for every tun of wine 
mencement of he did ſell there, and pay him for every tun ſold thirty ſhillings; 
it and the time and there were divers other covenants on his part (ſome in the 
unexpired affirmative, and ſome in the negative). He pleaded covenants performed 
— * -» WP (which was ill in that). The plaintiff replieth, that upon the laſt 
an add is to be day of July, he required the defendant to give him an account of 
done upon re- a tun of wine ſold at ſuch a time, which he refuſed to do. The 
queſt, the re- defendant rejoined, that before that time, the plaintiff being poſ- 
— ſeſſed of a term in the tavern for divers years, part whereof were 
within the . 4 , 
time limited. Yet to come (but doth not ſhew what time in certain, nor the 
Poſt. 2322 Commencement of it; and therefore it was agreed by all, it was 
Co. Lit. 303- b. ill in that), granted the reſidue of the ſaid term then to come to g. 
Cowper, 578. to which grant he attorned ; after which time he did not refuſe; 
al nd upon this the plaintiff demurred, 

Drew for the plaintiff argued, that notwithſtanding the reſidue 
of the term was granted over, yet the account was to be made to 
the plaintiff, and not to the aſſignee, for it is a thing collateral; 
and the aſſignee is to have only that which goeth with the houſe; 
and aſſignee is, in deed and law, as an executor. 

Coke contra. For this is as a rent reſerved, and in nature and 
lieu of the rent: but he faid, that the requeſt of an account 

$. Co, 120. b. was to be within the month; and this requeſt, as appeareth by 
Poft. 264. 313. computation, was the day after the month; which being refe 
to KEMyPE, he certified the ſame accordingly ; and for cauſe 


judgment was given againſt the plaintiff, © 
J 81 | P | Worceſter 


4 
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Worceſter againſt Stone. Care 8, 
Trinity Term, 27. Eliz. Roll 453. 


THE cafe upon ſpecial verdi& was, The plaintiff made a leaſe A condirien of 
to the defendant for years rendering rent, upon condition, in, if rent 
that if the rent were behind at the day, and ten days after (being | — 
in the mean while demanded), and no diſtreſs to be found upon of time, after 
the land, that the plaintiff might re-enter. The jury found, that being demand- 
the rent was behind at the day, and ten days after, and that a ſuf- ed, and no dif 
ficient diſtreſs was upon the land till three of the clock in the af- _— _ wes 
ternoon of the tenth day; at which hour the leſſee drove out his * ee 
cattle, and at the laſt hour of the tenth day, the leſſor came and mand be made 
demanded the rent, and it was not paid, nor any diſtreſs upon the within the time, 
land. The queſtion was, If the condition was broken —DAVIEL dodge the 
for the plaintiff argued, that the condition was broken, for there aka 
was no diſtreſs at the time of the demand; and the words are, “if preniſ:s before 
« jt be lawfully demanded and no diſtreſs found, &c.“ And it is the time for 
not ſufficient to have it at any time of the ten days, but at the proper King the 
time for the demand,” which is the laſt inſtant of the tent 8 
for otherwiſe, if there be a diſtreſs at any time within the ten — : ug 
days, though but for a quarter of an hour, it would diſpenſe with Doug. 413. 
the condition; and then the leſſor muſt attend all the ten days, 48%. 
which would be inconvenient. —Wray, C. J. and ScHuTE, F. 
The condition is not broken; for the intent of the words is, if no 
diſtreſs be found at any time within the ten days, then a re- entry; 
and therefore, if a diſtreſs be found there at any time within the 
ten days, this is ſufficient —CLEexcn doubted. But it was after- 
wards adjudged againſt the plaintiff, becauſe he made no demand 
in the mean time (a). 

(a) See 4. Geo, 2. c. 28. f. 2, 


Sir John Parrot's Caſe. Carr 9. 


(COKE ſaid, it was adjudged in that caſe, that a debt upon re- A judgment | 
cord by recovery, or otherwiſe, cannot be attached by the cuſ- _ canngs bs ** 


tom of the city of London. — _ 1 
1. Roll. Abr. 552. 1. Leun. 29. 3. Leon. 240. Dyer, 247+ 1. Roll. Rep. 105. 1+ Bac. Abr. 691. 
Dougl, 363. | | 


Madox's Cafe. Cann 3% . 


AN indictment againſt him was reverſed, becauſe the indictment Indittment 
was of a nuſance to a horſeway , whereas it ought to be the quaſhed. 


queen's high-way, or the high-way. 3 Hen © 


366. Ld. Ray. 2174. Salk. 359. 3. Bac, Abr. Go. 


Robert Browne and Uxor againf Garborougb. Cam ni. 


ASSUMPSIT. And declareth of a promiſe made to the feme An affompſit - 
dum ſola fuit ; and alledgeth, that whereas a communication will lie on a 
was between 7o. Browne, father of the plaintiff Robert, and the de- — ot 
tendant, couſin of the ſaid Robert Browne, and the ſaid feme; of money in 
when the was ſole, of a marriage to be had between the ſaid plain- cofderation 
tiffs; and the ſaid Jo. Browne promiſed to the feme, that if the that the inter- 
marriage did take effect, that he would aſſure to them ſuch land, &c. qu mich. 
and that anotber did not aſſure certain lands to her upon that event, Poſt, 619." Cro, Jac. — Cow. 74 
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BzowxE and And the defendant did then promiſe to her, that if Jo. Bun- 
Uxox did not perform his promiſe, the defendant would give her one 
hundred pounds ; and alledges, that the marriage dit take effect, 

and the lands were not aſſured, &c. Upon non aſſumpſit it was 
found for the plaintiff, —SHUTTLEWORTH, /erjeant, moved in arreſt 
of judgment, that there was no ſufficient conſideration to ground the 
promiſe; for the feme was. a meer ſtranger to the defendant; and 
there was no reaſon for him to give her one hundred pounds in 
marriage —GAwDy and SCHUTE conceived it a good conſideration; 
for it was alledged, that the defendant was kinſman to Ro. Browns IP 
the plaintiff; and it is to be intended, that by reaſon of theſe 
words ſhe was induced to marry R. Browne, which otherwiſe ſhe 
would not have done; and they commanded judgment to be en- 
tered for the plaintiffs: and upon a writ of error brought, the Elks 
Jud t in Trin. 30. Eliz. was affirmed; for peradventure ſhe 
truſted the defendant rather than Jo. Browne, and the defendant 
" was couſin to the ſaid R. Browne, plaintiff. 


Catz 12. Tate, Brooke, Clement, and duo alii againſt Windnam. 2781 


A vt of par- ERROR upon a jud t given in @ writ of partition againſt the 
— E now — at the fair of the now deen 8 errors 
1 were aſſigned. The defendant pleads a releaſe of all errors made 
not ſhew the to him by the ſaid Brooke and Clement, who were ſummoned and 
titles of the ſevered; and concluded upon it againſt them all; and demanded 


3 
CannoRoOUGH, 


plaintiffs ; nor judgment , attio. Upon this it was demurred in law.—T ax- . 
— nm for the plaintiffs argued, that the judgment ſhall be re- Mi 
fendauts be verſed.— The firſt error was, that the faid Mindnam, plaintiff, in part 

in diſ- the writ of partition demanded partition, according to the Anc 


charge of the Fen, 8. c. 32. and declared, that whereas he and the others held 
others ; m__ 400 acres of land in common, in fix parts, to be divided, viz. the 
— — plaintiff V. two parts; the ſaid Brooke one part; the ſaid Clement 
and not upon one other part; and the other two, each of them a moiety of judg 
the ff ſummens, the other fixth part, &c. but ſhewed not their ſeveral titles to the cam 
the judgment ſaid fix parts ; nor any manner of title, how the lands ought to be the 
— 3 divided in that manner; and therefore the declaration is not good, to b 

for the writ and declaration ought always to comprehend their | 
Poſt. x55. 283. title; and therefore in a common writ of partition between copar-y 
ceners, it comprehends the title, that it was the inheritance of 
their anceſtor, and deſcended to them, a fortiori in this caſe where 
their parts are ſo unequal. And although in a writ of partition 


. no land is demanded, yet it ought to comprehend their title, | 
2 . Hen. 6. in a quem redditum reddit, which Cat no rent or, chair 
$.Com.Dig.37. land, yet he ought to make a title; for he demands an attornement writ 


3- Bac.Abr.212, upon a grant of a rent, which is - againſt common right 80 nam 


Cowp. 219. 11. Hen. 4. in waſte —_— by two, ' ſuppoſing it to the difin- join 
heritance of one, they ought to ſhew how their title came to the 
land, in this manner to have an action, which is ſo againſt com- cont! 
mon right. So in every writ of waſte, he ought to make title, vis. 3. þ 
that he demiſed the land, or that he had the reverſion ex afin is b 
tione; and he cited a judgment in a writ of error between Hide and 
- Unton, that in a writ of partition, the title muſt be comprehended mat 
"4440p in the writ of declaration, ſpecially between jointenants, or ten- 
ants in common. Second error was, that the defendants in the w \ 
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of error did come and confeſs the partitions, yet it was awarded Vr, & others 
that the defendants ſhould be in miſcricordia, which is not to be in 1 
this action, where there is no tort ——_ againſt them, and when 

they confeſs the aftion.—3. Error, for that upon the judgment af- 

ter the writ of partition was returned ſerved, in all points, by the 

ſheriff, the words of the judgment are, that partitio prædicta inter 

partes prædict fiabilis et firma teneat, whereas it ſhould be teneatur. 

But upon the view of the record, it was teneatur.—4, As to the 

matter of the demurrer, if this releaſe (admitting the judgment to 

be erroneous) doth bar them all of a writ of error: and he con- 

ceived it did not, for it is meerly real, to which all the parties 

have intereſt; and though the judgment be intire, yet this releaſe 

is no bar, but the judgment ſhall be intirely reverſed ; as 45. 

Edw. 3. pl. 10. two coparceners have title to a writ of ward of the 

body; one releaſeth, this doth not bar the other, but he ſhall re- 

cover the entire tor both: ſo 30. Hen. 6. in an aſſiſe by two, one 

teleaſeth, this doth not bar the other, it being a thing of inherit- 

ance; ſo in this caſe. But afterwards Gawbpy, /crjeant, who 

argued for the plaintiff, did agree that this releaſe can be no 

bar to the other, —And Hill. 30. Eliz. the caſe was argued at large 

by GawDy and CokE, that the declaration need not comprehend 

the title, for it ſhall be intended that they have the fee-fimple, 

till the contrary doth appear; and dy intendment he that 

bringeth the action cannot have conuſans of the title of the 

others, for every of them cometh in by a ſeveral title; and they 

ſhewed divers writs and declarations of partition, and one in 

Michaelmas 26. & 27. Eliz. in Cheney v. Berry, that in a writ of 

partition between tenants in' common, title needed not be ſhewn. ch ade 

And of that opinion was the whole Court, and faid they would 82 * if 
not reverſe the judgment contrary to ſo many precedents.—As to Cro. Car. 564. 
the ſecond error, that the judgment was idem in miſericordi4, they 8. Co. 61. 

aid if the defendant came in upon the firſt ſummons, and ſuch (Y See the 
judgment be given, it is erroneous, but it was alledged they queſtion re- 
came in upon the pone (a), and then it is good. The Court moved vived upon a 
the parties to agree, but afterwards the plaintiffs cauſed the writ !"" 
to be diſcontinued (5). _ W 


281. 
See 8, and 9. Will. 3. c. 37. and 7. Ann. c. 18. | 


The Biſhop of Glouceſter's and Savacre's Caſe. Carr 14, 


RROR upon a judgment given againſt them in a quare impedit In quare impe- 
Ebbe by hs queen, 4g — * biſhop pleaded that he _ 292 
claimed nothing but as ordinary, &c. The queſtion was, If the n 
writ lieth in both their names, or ought to be brought only in the cumbent, the 
name of Savacre P=CoKE argued, that the biſhop ought not to biſhop may 
Join in the writ, for he had no loſs, and relied upon the caſe 29.4%" in a writ 
AJ. 14 Attaint, and 6. Egw. 3. pl. 7.—MALLORY and WINTER, b. Aena 
contra, for the biſhop is party to the record, and relied upon a, ordinary. 

3. Edw. 3. and 2. Edw. 3. and they ſaid a writ of error in this caſe 3. Leon. 176. 
is but as a commiſſion to examine errors, as 10. Hen. 4. pl. 4. is, 3: Mod. 134. 
and if more be named in a commiſſion than needeth, it is not C70. Jas. 94+ 


. 5. Mod. 69. 
ral Carth. 376. 


Sun. 606. 5. Med. 16. 12. Mod. 1, 2. 130. 370+ 3. Mod, 305. 316. Ld. Ray. 71, 1403. 
Vor. J. F | After- 
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Guorcesre= Afterward it was awarded that the writ was well brought; for 

and Wray ſaid, the biſhop hath loſs, for by this judgment the writ 

Savacer's ſhall be to the archbiſhop for admiſſion and inſtitution, and f 
be hath loſs, and therefore may join. 


Cavr 14. Bracebridge againff Vaughan. 


EBT upon an obligation. It was agreed by Tye Cour, that 
21 D where The uarſhal of the queen's bench taketh bond for the 
bench priſon is eaſement or delivery of a priſoner in execution, this is void by the 
within tie 23, 23. Hen. 6, c. 10. although he be not named in the ſtatute : for 
— N RAY ſaid, divers perſons ate intended in the purview which un 
preſsly named. Not mentioned in the ſtatute. 1. Syd. 383. contra. 


| 20, Co. 101. b. Poph. 165, Dyer, 324. 1. Saund. 162. 


cer 15. Hare againſt George. 


Plea © as 4 TRESPASS. The defendant pleads an arbitrement in bar, that 
ward” in bar the defendant ſhould pay to the plaintiff twenty ſhillings, up- 
to treſpaſs muſt on which the plaintiff demurs, becauſe he doth not alledge a pla 
alledge t5e place where the ſubmiſſion was, 9. Hen. G. pl. 5. and doth not alledg: 


— performance of the arbitrement, and doth not anſwer to the vi & 


ance ; and an- 4rmis; and for theſe cauſes it was adjudged for the plaintiff. eſt 
ſwer the vi ct armis, Poſt. 78. 98. Lut. 1142. 1501. Salk, 4. | pl 
; . the 

cast 16, | John Fuller again Robert Spackman. - 

It need not be DEBT upon an obligation. The condition was to ſtand to then ol 
averred in plead- bitrement of Thomas Cole/hill of all matters, ſuits, quarrels * 
ing that an a= actions, and debates whatſoever now depending between them, 1 
— being at ſuit of law, or otherwife in controverſy between Pla 
within the -thetn, ſo as the award be made before ſuch a day, &c. in writing _ 
terms of the "The defendant pleads the arbitrement in writing made ſuch a d 5 
ſabmifſion. in this manner, that the plaintiff ſhall enjoy quietly certain tyths of 
Yelv. 78. in D. without interruption of the defendant, &c. and that he ha a; 
2. Saund. 102. ſuffered him to enjoy them, &c. which is all contained in the ar — 
= i bitrement, and demands judgment, &c. The plaintiff replieth, * 
Lutw. 5:8, that beſides that the ſaid 7. Cole/Þill did by the ſaid writing award = 
that the defendant at a day, &c. ſhould pay to the plaintiff fire thi 

pounds in full ſatisfaction of all accounts, ſuits at law, arrearags — 

of tithes, and tithes unjuſtly taken at any time from the begin- — 

ning of the world to the day of the obligation, &c. and alledgs tha 

that the defendant did not pay the five pounds, and fo afligned tit of 

breach, &c. Upon this it was demurred, and the cauſe was, be- ab 

cauſe the plaintiff did not aver that there was any ſuit dependity * 

Kc. at the time of the ſubmiſſion; for if there was not, the 2 Tp 

was void and out of the ſubmiſſion. But without any great arg: the 

ment it was adjudged by SexuTE and Gawpy (being only pr whi 


ſent) for the plaintiff, and their reaſon was, that it ſhall be in 
to be awarded for matters in ſuit, and an averment needs not, for 
etherwiſc every award may be ayoided by ſuch nude ſurmiſe. 


%Yy 
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Clecott againſt Dennys. Carr 37, 
Eaſter Term, 59. Eliz. Rell 144. 


ACT ION upon the caſe. And alledgeth, that he had ſued 2 A 4% may 
latitat againſt J. S. directed to the ſheriff of Devon, intending be appvinted 
to declare againſt him in debt, and J. S. was arreſted, and in priſon without deed z 
at his ſuit ; the defendant pretendingto be deputy to the ſheriff, took but an elfte 
bond of him, and let him at large, by which he had loft his ſuit, &c. N 
The defendant pleads, that the ſheriff made him his deputy to bail all 0. Oo, . 
priſoners bailable in the ſaid county, and thereupon he took bond of; _ 4 
J. S. and delivered it to the ſheriff, and let him at large, &c. Upon cars in 13 E. 
this it was demurred, becauſe he doth juſtify as deputy, and 4. 
ſheweth no deed of deputation, 28. H. 8. Brook, Deputy, 17. 

WYATT argued that a deputation is good without ied, for a 
deputy doth things only as a ſervant, and in right of his maſter, 
and ſo may be made without deed ; otherwiſe of an aſſignee, 
11. Edu. 4. pl. 1. 12. Edw. 3. Monſtrans de Faite,” 65. And of 
that opinion was GAWDY. ve de 23. Edw. 3. Barr. 259. 8. Rich. 2. 
tat % Avowry, 260. 


up- 
115 Sir Anthony Sturlyn againft Albany. ch 18. 
ASSUMPSIT. The caſe was, The plaintiff had made a leaſe If an under lef- 
to J. S. of land for life rendering rent. F. S. grants all his {ec promiſes the 
eſtate to the defendant; the rent was behind for divers years; the 8 — 
plaintiff demands the rent of the defendant, who aſſumed that if DET arrears 
the plaintiff could ſhew to him a deed that the rent was due, that ages if he can 
he would pay to him the rent and the arrearages; the plaintiff ew bim a 
alledgeth that upon ſuch a day of, &c. at JFarwick, he ſhewed un- 0 Os 
to him the indenture of leaſe, by which the rent was due, 1 
notwithſtanding he had not paid him the rent and the arrearages him the leaſe, it 
due for four years. Upon non aſſump/it pleaded it was found for the is a ſufficient 
plaintiff; and damages aſſeſſed to ſo much as the rent and ar- ©*fideration to 
rearages did amount unto.—And it was moved in arreſt of judg- fg; bur 15 
ment, that there was no conſideration to ground an action, for it — Noni 
is but the ſhewing of the deed, which is no conſideration.— promiſe by an 
2: The damages ought only to be aſſeſſed for the time the rent 9bliger of a 
was behind, and not for the rent and the arrearages ; for he hath _— — — 
other remedy for the rent; and a recovery in this action ſhall be — pro- 
nobar in another action. But it was adjudged for the plaintiff : for duces it. 
when a thing is to be done by the plaintiff, be it never ſo ſmall, Poſt. 70. 75. 
this is a ſufhcient conſideration to ground an action; and here £59 47% 644 
the ſhewing of the deed is a cauſe to avoid ſuit; and the rent Cro. Jac. 343. 
and arrearages may be aſſeſſed all in damages: but they took order C. Cr. 70. 
that the plaintiff ſhould releaſe to the defendant all the arrearages 33 
of rent before execution ſhould be awarded. Nor. In this +l 
Cle it was alledged that it hath been adjudged, when one aſ- 
ſumeth to another, that if he can ſhew him an obligation in which 
he was bound to him, that he would pay him, and he did ſhew 
the obligation, &c. that no action licth upon this aſſumpfit ; 
which was affirmed by the Juſtices. 


Lord Mordant againſt Bridges. | Cart 19- 


ACTION DE SCANDALIS MAGNAT UNI. for theſe words, Words a&icas 
My lord Mardant did know that Prude robbed Sborbolt, able. 


S RIS LETTERS EELSSER 


| 
4 

Þ 

| 

| 

| 
| 


4 Mes bax rand bid me compound with Shotbolt for the ſame, and ſaid he 


againſt 


B10 8. 


the diſgrace of the ſaid plaintiff, &c.—A writ of error vu 
brought in the exchequer chamber, and error aſſigned in the 


Poſt. 537. 


Cast 20. 


A copyhold 
ſurrendered to 
the uſes of the 


Vill, on a deviſe debts, and after in court did ſurrender the land to the uſe of hit 


to a wife for 


life, with liber- the wife could ſell the reverſion? And adjudged ſhe might; for be 
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* would ſee me fatisfied for the ſame, though it coſt him a 
* hundred pounds; which 1 did for him, being my maſter, other. 
* wile the evidence I could have given would have han 
* Prude.” (NoTA, in truth he ſpake thoſe words before Puftir 
Schur, in an evidence in conſpiracy by Prude v. Shotbolt ; but i 
was not ſo alledged now.) Upon not guilty pleaded, it was found 
for the plaintiff, damages a thouſand pounds. And by Pornay 
and EGERTON it was alledged that the action did not lie; for 
the words © he knew, &c. are not actionable: for a man thx 
knoweth another hath committed felony, is not bound to purſue 
him. And as to the other words, ** he commanded him to com- 
„ pound, &c.” he might lawfully compound with the party 
robbed to ſtop his appeal, and to the intent he might get his 
pardon in the mean time. But it was adjudged for the plaintif, 
for the words ſhall be taken as ſpoken in the worſe ſenſe, and to 


point adjudged. 
| Bright again? Hubbard. 
Hillary Term, 27. Eliz. Roll 128. 


F. ſeiſed infee,of copy-hold land, deviſed it to his wife for 
Trike and that ſhe ſhould ſell the reverſion for payment of hit 


wife for life, according to his will and deed. The queſtion was, If 


ty to ſell the re- having made his will before, and deviſing it in ſuch manner 2 
2 aforementioned, and after ſurrendering it, &c. and referring it to | 
Aue his will; this is to be intended according to the intent ther A 
3- Leon, 18. limited and appointed; and ſhe ſurrendering it upon condition to ter t 
Gilb. Ten. 275. pay twelve pounds, this was held a good according to all t 
the will. x fary 
Car 21. Anonymous, their 
Money paid in DERT upon a bond. The caſe was, The defendant did ove» Bl. _ 
diſcharge of a the plaintiff certain money upon a bond, and certain mone) « | 
bead cannot be for wares ſold, as it appeared by his book. At the day of 1 wh 
— os upon the bond, he tendered the mowy according to the bond; _ 
beok debt, at the the plaintiff did accept it, and ſaid it ſhould be for the debt du * pa 
option of the by his book, and not for the other debt; but the defendant ſaid le: 
26 he paid it upon his bond, and not otherwiſe ; and the plaintif pal 
deres, 239. croſſed his book, pretending the book - debt to be diſcharged, and hot 
2. Bre. 197. brought debt upon the bond. And it was adjudged againſt him, 
a payment is to be in that manner that the defendant woul | 
pay it, and not according to the words of the plaintiff how he 
would accept it. | 
PER” Frith's Caſe. Ne 
Judgment ſhall DEBT upon two obligations, of which one was not then for- | 
on ny feited, for the day of payment was not come. The defencar — 
fendant has neg. Pleads to that a releaſe, and took no advantage of it, that ts 


lefted to plead appeared it was not forfeit: to the other he. pleaded anothe Js th 


good matter in bar, or in abatement to the action. Poſt, 110. Cowp. 723. 1. Term Rep. 689. 


pla 


Michaelmas Term, 29. and 30. Eliz. In B. R. 69 


be plea, and upon both they were at iſſue, and found for the plaintiff, Farrn's Ce. 
" And this matter was alledged in arreſt of judgment, that it did 

* appear upon the obligation ſhewn, that the day of payment was 

ſed not yet come, and fo the plaintiff is not to have 4 — upon 

in it. But it was adjudged for the plaintiff for both; becauſe the 

th defendant might have taken advantage of it, but did not; but 

nd waived it, and pleaded a collateral matter, which was found againſt Ant. gr. 

* him. 9. Edw. 4. the defendant pleads that the plaintiff had a co- Poſt. 171. 

for executor who was in life, which had releaſed to him; and upon 

i this they were at iſſue; and found for the plaintiff, and awarded he 


fu ſhall recover, becauſe the defendant might have abated the action 
8 being brought by the plaintiff alone, and had waived it. BARTLET 
= of counſel with the plaintiff. 


. Forde again Rolls. Cazr 23. 
v3 A SSUMPSIT by the plaintiff as adminiſtrator of J. S. againſt An adminiſtra- 


the the defendant, upon à promiſe made to the teſtator; after tor not uable to 
iſſue the plaintiff was non-ſuited, —GoLv1NG, for the defendant, ***®® 1 
prayed coſts upon the 8. Eliz. c. 2. which giveth coſts againſt him — — _ 
that ſueth maliciouſly ; but if the ſuit had been upon a bond or aſmp/: upon 
record, or ſhop-book, and the money had been wo yet no coſts ; © promiſe to his 

* for he had a ground and colour of ſuit.— TuR Cour denied to Hate. 

* give coſts; for it cannot be ſaid to be ſued maliciouſly, bein 1 2 9 0 

* tor another; neither can it be known but the plaintiff had 2. Com. Dig. 

1 colour to ſue. 553. 1+ Bac. Ab. 518. 2, Bac. Abr. 445. 

be 

1 Scavage againſt Freeman, &c. 8 


. APPEAL by the plaintiff againſt Freeman, and four others as Iſſue joined in 
principals, and againſt More as acceſſary. The plaintiffs, af- battle by ſome 
ter the parties who were appealed, had appeared, declared againſt — 
all the principals together in French; and after, againſt the acceſ- d — —— * 
ary in French, The four principals ſeverally by himſelf made and the pro- 
their defence in French, which was, Vous aves cefly J. Freeman, ceedingi in 


** in proper ren que defend le tort & force & touts felonies & * 


1 | 

murders & ceo que eft encounter le corone & dignity de noftre ſeigniore 1. Sid. 324- 
. , le Roigne & tout ceo que le defend” doit & demand oyer de bref & 2. Junk 210. 
nd; returne de ces, which was read; and then he pleaded in bar in 1 2. 61, 


trench, que de ceo felony in ceo manner que il ef? appell il neſt cul- we IIs 437e 


due 
/ * pable & ce / / de oo { * 
F pable & ces il eff priſt de prover per ſon corps, and ſo waged bat 
1 le; and in the — it was 2 by the three — — 
1 Cipals, and the fifth principal and the acceſſary pleaded ſeverally 
not guilty, and put himſelf upon the country (a). . 


(a)See 37, Ed. 3. c. 15. 4. Geo. 2. c. 26. and 6, Geo, 2. c. 6. 


Cranmer's Caſe. Cary 2g. 


OTA. WALMSLEY, /erjeant, ſaid it was adjudged in that caſe, The 

that whereas the — had granted lands, Wa in th a fee- mall not re- 

— rent, with a condition of re-entry for non payment, and af- enter fo as to 

n the queen grants the fee - farm rent to by S. in fee, and e vr own 

en is rent was behind, that the queen ſhall not re-enter; for Comp. 397. 

7 nat means ſhe ſhould defeat her own grant, which would be a | 

t to the grantee of the rent. | 2 
: F 3 Foſter 
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C= 26. F. oſter againſt Scarlet. 


A promiſe to A SSUMPSIT. The plaintiff declared, that whereas he and one 
—_— —— — Willington ſubmitted themſelves to the arbitrement of 4. 
— 8 and B. of all matters, &c. the ſaid 4. and B. awarded that the 
from debrsis Plaintiff ſhould releaſe to the ſaid Mallington all debts which he 
good; and if owed him; and that Millington ſhould aſſure to the plaintiff cer. 
the conveyance tain lands which he held for life, the reverſion to the plaintiff; 


is to be mae. and that the defendant and one Putter, who pretended to have 2 


_—_ Sante leaſe in the faid lands, thould ſeal a deed to the plaintiff, that they 1 
requeſt was ſhould aſſure to the plaintiff their leaſe and intereſt in the (aid ae 
made bi it is lands: and further alledgeth, that after the ſaid arbitrement, in m 
— of conſideration that the plaintiff did aſſume to the ſaid ,illingin, "I 
Ante 4. 67, to ſtand to and perform the ſaid arbitrement, the defendant did 
Foſt. 7c. aſſume, that he and the faid Putter, upon a requeſt made ſibi, would * 
cop. 290, convey the ſaid land to the plaintiff: and farther alledgeth, that he , 
had performed the ſaid award on his part, and that he had requeſt- , 
ed the defendant, that he and Putter would convey the ſaid land, 2 
&c. which they had not done. Upon non n it was found - 
for the plaintiff, and it was alledged in arreſt of judgment, that 


here is no conſideration to bind the defendant, for he took no 
benefit thereby. But THe CovkT held clearly the contrary, that 
it was a good conſideration, for by reaſon of the promile the 
plaintiff was drawn to make the releaſe ; and it is not material 
that the defendant took no benefit by it. | | 


SECONDLY, It was alledged, the defendant did aſſume that he and an 

Putter upon requeſt made /ibi would convey, and no requeſt is br, 

made to Putter, but only to the defendant; and it ought to be of 

made to both, for fi: is the plural number, and fo ſhall be in- it 

tended, upon a requeſt made to both. But Cox x and Go DRI ret 

argued that the word /i5; may be referred to the defendant only, th 

for this word comprehends the ſingular number as well as the co 

plural, and fo may be referred to the defendant that is firſt named; cle 

+ and the requeſt is to be made to him that did promiſe, which i in 

the defendant; and relied upon 22. Edw. 3. pl. 4. But the tio 

Juſtices ſaid that the word /{bi is to be — to both, for both pa 

are to do the act: and it was afterwards adjudged that the plain. to, 

tiff bil capiat per billam. co 

Earn 27. Knignt again German. G 

Trinity Term, 29. Eli. Roll 669. - 

An Aten will H RROR upon a judgment in an action upon the caſe, Tv? 55 
t en errors were alhgned. Firſt, for that in — ſaid action the be 

— unleſs then plaintiff declared, that whereas he was of good name and tir 

it be done al- faznc, the now plaintiff intending to detract from his name and ch 

amel and with famne, and put his life in jeopardy, did maliciouſly,cauſe a bill of M: 

ous re indictment of felony to be written, and the ſame being ſo wilt re: 
— $64. ton, at ſuch a ſeſſions of the peace at Newgate, exhibite the ſame ed 

7. Jones, 93. 10 the grand jury, ET . depoſuit omnia in ca contenta fore v ch 

1 Leon. 10% Whereup:n he was indicte of the ſamc felony, and after at by 

Palm. 3:5- was found not guilty, and thereupon brought the action, VP" art 
Gro, Jr. 73% not guilty pleaded, it was found for him ; for which he had jv a 


= 
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rrvera upon this matter ſhewn, no action doth lie. Secondly, that Kxiau, 
the exigent upon the judgment ſuppoſeth only ſeventy pounds 3 
was recovered, and not more. | nN 
As to the firſt matter the Court was in doubt; but Wray, 1. Hawk. P. C. 
C. J. ſaid, that this indictment being written and preferred mali- 347: 399, 
cioully, it is not reaſon but an action ſhould lie to puniſh it; and |* egy 
if two conſpire maliciouſly to exhibit an indictment, and the party * —4 
be acquitted, he ſhall have a conſpiracy; fo when ane doth it, 225. 231. 
this . upon the caſe lieth. But ScnuTE and GAwDY contra, 
that the action doth not lie, for then every felon that is acquitted 
will ſue an action againſt the party: | 
But for the ſecond error, they held clearly it was well aſſigned, If judgment be 
for there was no ſuch judgment for ſeventy pounds; and though it e for 
was the default of the clerk, yet it cannot be amended to make the an . 
outlawry good. And it being moved at another day, the opinion fung to out- 
of all the Court was, that the action lieth not when the indict- lawry ſuppoſes 
ment is preferred by the party grieved, and he purſueth it accord- it nh it is 
ing to the law: and the ſtatute of em. which doth give damages 
where the party 1s * doth prove this, and this caſe remain- 
1 


eth at common law. Vide 27. Hen. 8.'27.Af. 12. & 7. Hen. O. pl. 14. 


Savel againſt Wood. Cazr 28. 


PROHIBITION againſt a parſon who ſued for tithes in the On a ſuggeſtion 
ſpiritual court: and ſurmiſed that the clerk of the ſaid pariſh, in aA 

and all his predeceſſors, aſſiſtants to the miniſter there divina cele- nen hel +. 
branti, had uſed to have five ſhillings of him, &c. for the tithes to dhe parith- 
of the place where, &c.—CoKE ſaid this ona "1 is void, for clerk in lieu of 
it is in one perſon only that hath no perpetuity, but is dative and tithes to the 
removeable, 32. Hen. b. pl And if it be a good ſurmiſe, yet — 
there is no cauſe but a conſultation ſhall be awarded, for it is to ,, — 
come in queſtion in the ſpiritual court, whether the parſon or poſt. 136. 251. 
clerk hath right to the tithe? And he ſaid it was lately adjudged 276 307. 317. 
in Buſh v. Hunts, where the vicar ſued for tithes, and a prohibi- 4, 908. 
tion 5 upon ſurmiſe, that he had uſed time out of mind to 1. Leon. 94. 
pay the tithes to the parſon ; that it was not a ſufficient ſurmiſe Cowp. 422. 
tor a prohibition to entitle another to the tithes, for that ſhall 
come in queſtion in the court-chriſtian. 

Nor. Afterwards, Hill. zo. Elia. it was moved again by 
Gawpy and FLEETwooD, ſcryeants, for the plaintiff, that it was 
a good preſcription, becauſe the parſonage was a parſonage impro- 
priate, and by interidment it commence by the act of the parſon, 
v:z, that he made a compoſition that the tithe of that land ſhould 
be paid to the clerk in diſcharge of himſelf, and that he had uſed 
ume out of mind, &c. to pay to the clerk five ſhillings in diſ- 
charge of all tithes, &c.— Tux Covkxr ſaid, if this ſpeci 
Matter be ſhewn in the ſurmiſe, perhaps it might be good by 
reaſon of the continuance, and that by this the parſon is diſcharg- 
ed from finding the clerk, with which peradventure he ſhall 6.4 
* and ſo is as a payment of tithes to the parſon himſelf; 
but ſuch matter is not ſhewn, and by common intendment tithes 
are not to be paid to the pariſh-clerk, and he is no — in whom 
a — can be alledged; and thereupon they awarded a 

On. i — & 


conſul | | 
F4 Topliffe *' © 
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Cave 29. 


Words action- 
able. 
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Topliffe againff Wilſon, 
ACT ION for theſe words: Mr. Toplfe hath forged and coun- 


<« terfeited a certificate to a commrſhon out of the exchequer, 
„and hath forged and counterfeited Mr. Bircket's and Mr. Sate, 
* hands, the commiſſioners, and hath put their hands to it, h. 


1 reaſon whereof he got a verdi& in the exchequer, wheres 


CA 30. 


Warranty by 
tenant ſor liſe 
Willi not bind 
the heir, a feme 
revert, in re- 
mainder ; and 
ſhe may enter 
alone, and bar 
the fine. 


Co. Lit. 366. a. 
I, Wood's Con. 


$. 


Car 21. 


If a parton re- 
lat es b:ck to a 
day betore the 
exigent as 
award.d, the 
ou lawry 15 
there hy diſ- 
charged. 


2. Nac. Abr. 
£78. 
5. Co. 49. 2. b. 


* otherwiſe he muſt nceds have had the foil. Upon not guilty, 
it was found for the plaintiff, damages ten pounds. And it was 
alledged in arreſt of judgment, that the action doth not lie, he. 
cauſe it was not ſhewn what commiſſion it was, nor in what ſuit, 
ſo as the defendant might give anſwer to it; but judgment wa 
given for the plaintiff. __ 
Ards againſt Simpſon. 
FJECTIONE FIRMAZ. Upon ſpecial verdict, the caſe wa, 
the father was tenant for life, the remainder to his daughter 

and heir apparent (being a feme covert) in fee. The father make 
a feoffment to divers uſes with warranty, and after levieth a fine 
with warranty and dieth. The daughter for herſelf, and in the 
name of her baron, and by his conſent, enters within the year 
after the fine, claiming the land as her inheritance, and after- 
wards they let the land to the plaintiff. Two queſtions. Fin, 
If this entry by the feme only be good? Secondly, If this war- 
ranty, deſcending upon her during the coverture, ſhall bind her? 

And it was held by the Juſtices, that this entry by herſelf alone 
(the baron agreeing to it) is good. 

Secondly, That the warranty deſcending upon her during the 
coverture, where her entry 1s congeable, doth not bind her. 

And at another day, FULLEz — GRA moved, that although the 
warranty doth not bind the ſeme after the death of the baron, yet it 
ſhall bind the huſband, for he might have entered before the de- 
ſcent of the warranty, which he not doing, is bound as a deſcent 
during the coverture. But it was adjudged for the plaintiff, for 
the warranty doth. not deſcend upon the baron, but upon the ene 
only, and being void to bind her, ſhall not bind him (a). 

(a) By 4. Ann. c. 16. f. 21, all warran- the anceſtor had no eſtate of inheritance in 
ties, by any tenants for life, deſcending to poſſefſion, are void againſt the heir, Co. 
any perſon in remainder cr reverſion, are Lit. 373. b. 
void; and all collateral warranties, where 


Mary York ogainſt Allen. 


CIRE FACTAS upon a recognizance. The caſe was, One was 
grarto exafius in an action againſt him, and afterwards was uin. 
to exatius, 23. Nev. 27. Elia. and afterwards the pardon came, 
which had 1clation to all offences before the firſt of November. A 
by this the outlawry be diſcharged ? was the queſtion ; for the ont. 
lawry was after the time unto which the pardon had relation. And 
prima facie the Juſtices held that it was diſcharged; but they would 
adviſe. Vide 36, Hen. G. pl. 25. & 37. Hen. 6. DPuartermain's Cal. 
Ihe next day it was moved again; and it was then adjudged that 
the outlawry was diſcharged and void, for the contempt 
offence was pardoned, and then the outlawry after is void. 
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Scot againſt Scot. CAR 32. 


TH caſe was, Recoverers to an uſe before the 27. Hen. 8. c. 10. In what cafe a 
make a leaſe for 99 years by indenture, rendering 101. per Proviſe does not 
amun. The leſſee by the ſame indenture covenanted with the recover- hut — 
ers that he will pay the rent to cui que uſe his heirs and aſſigns; es the covenane. 
PROVISO, SEMPER, that if the 1 5 que uſe doth not make his S. C. 2. Leon. 
heir male his aſſignee, that then he ſhall pay the rent to the re- _ | 
coverers, their heirs and aſſigns. Afterwards ce/tut que u/e dieth, $5 , 225 
and doth not make his heir-male his affignee ; the leſſee doth not ies, ai 
pay the rent to the recoverers. The queſtion was, If his eſtate Poph. 119. 
was forfeited, and that 2 makes his eſtate conditional ? 2. Co. 72. 
—After argument, it was adjudged that it was no condition that — | 
went to the eſtate, but only abridged the covenant. 270. . 
Tux was another queſtion, If the rent be reſerved at two feaſts, At what time 
viz. Michaelmas and Lady-day, and it is arrear at Lady-day, and not "*** muſt be 
demanded at that day, if he may demand all at Michaelmas-day? And pq 242. 


it was held he cannot, and a demand in that manner is void forall. 2. co, 72. a. 


Allen again Andrews, of Gray's Inn. Carx 33. 
Trinity Term, 29. Flix. Roll 1003. | 


DEBT upon an obligation of 300 l. which was conditioned to A tender at the 
y 141. yearly to the party, during the life of the wife of P!ace where 
the defendant, at 1 or within one month after, at D. — 
The defendant pleads, that two days before the end of the month paid, two days 
he came to D. and there tendered the 14 1. and none was there to before it be- 
receive it; which matter, &c. and concluded not, that he was comes due, is - 
tut temps priſt; and upon this it was demurred in law, if this ten- A4. Ante 14. 
der were good. | | Os. tha. 
Tux — held, that if the tender had been to the Plowd. 172. 
plaintiff himſelf in perſon, within the month, if he had come 5. Co. 114. 
thither, this peradventure had been good; but it ſeemeth hard to 14 Mow 42%: 
tender it when the plaintiff was abſent ; and to compel him to at- In. m_ 
tend all the month was not reaſonable : but by Wray, it is more 
reaſonable that the laſt day ſhall be for one to tender, and the 
other to receive; but they were in doubt of this caſe. 
But CLExcH faid, if one be obliged to pay another 101. at 
Michaelmas, or within ten days after, and no place is limited for 


| payment, then if the obligor meet the obligee within the ten days, 


and doth tender the 101. the obligation 1s ſaved; for perhaps at 
the laſt day he cannot find him. And the Juſtices held, in this 
caſe, the defendant need not plead tout temps priſt, for this ſum 
cannot be intended parcel of the ſum contained in the obligation; 


for peradventure more ſhall be paid during the life of the eme, * 
than the ſum in the obligation doth amount unto. But afterward N 
it Was adjudged for the plaintiff. || o 

| Morris againſt Kirke. Cart 34. 


ASSUMPSIT, And declares, that whereas he had expended divers In i for 
ſums of money for the defendant, amounting to 251. the LINES 
adant promiſed to pay him all the ſums of money which he — — 


queſt is iſſu and 1 . P 8. bs. . 
— mult be averred in the declaration. V+. See 2. Term Rep. Sy 85. 91 
: - 


— - 4a 


| 
| 
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1 


— 
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Monz zs had expended for him, and alledgeth that /icct ſepiùs 1 the 
_ defendant had not paid, &. Upon nen aſſumpfit, it was found fo; 
"wet the plaintiff, And it was now alledged in arreſt of judgment, 
that the plaintiff ought to have alledged the day and place of the 
requeſt, for it is iſſuable; and it is not like to a common action upon 
the caſe where a duty is due, for there it is payable without re. 
queſt, and it is in nature of an action of debt; but here an action 
is only maintainable upon the promiſe, and is not payable 
without an expreſs requeſt, and ſhewing what is due. And ſo it 
was adjudged. | 


ene 5 | Preſton againft Tooley. 
Trinity Term, 29. Eliz. Roll 768. 


Delivering a RROR upon a judgment in an aſſumpfit, brought in the com- 
_— — " E mon bench, Fa. 28. Ret. 927.—The caſe upon the record 
— — was, Tooley brought an afſump/it againſt Pre/ton, and declared, that 
to inſpect and Whereas John Gibbons by his writing obligatory, ſealed with his 
faſely keep, is a ſeal, 26. Eliz. ** in formd et naturd * obligator” ſive recognitionis 
ſuſhcient con- ( fecundum formam flatuti flapule apud We/tmonaſterium, de debitis 
. — — pro merchandiſis in eddem emptis recuperand ordinat” et provis debits 
pay «dara * moao confeci coram CHRISTOPHORO WRAY, capit' jufticiario, &:, 
fom if hedid ** recognovit et conceſſit ſe teneri in mille libris, &c. juxta formam ditii 
not redeliver it *© fatuti, Sc. And that afterwards upon 28. March, 27. Eliz. at 
to the plaintiff London, at the requeſt and inſtance of the defendant, he had de- 
wi hin a limited li . 2 © . % . » > 
* ivered the ſaid writing obligatory to him, ad inſpiciendum, and 
Ante 67. 76. fafely to keep and redeliver to the plaintiff within fix days after; 
1. Savnd. 33. and that the defendant, in confideration thereof, did then aſſume to 
Cowp. 290. him, that if he did not redeliver it within the ſaid time, that he 
would pay him when required 10001. and alledgeth, that /icet the 
defendant had not redelivered the faid written obligatory. within 
the ſaid fix days after the ſaid delivery, and /icet the ſaid plaintiff after 


the ſaid fix days paſſed, viz. at ſuch a day and place required the 


ſaid Preſton to pay the ſaid 1000 l. according to his promiſe; he , 


had not paid, and refuſed to pay, to his damages of 10001. The 
defendant did demur in law; and for cauſe ſhewed that there was 
no ſufficient confideration to charge him. But after divers argu- 
ments it was adjudged a good conſideration to charge him, and 
thereupon'a writ of enquiry of damages was awarded ; upon which 
it was found, that by the non performance of the promiſe, the 
plaintiff ſuſtained damages ond for coſts of ſuit, 538. 4d. 
which were accordingly adjudged to him; and 171. 6s. and bd. 
more for coſts. 5 

The form in Uyon all this matter a writ of error was brought. Firſt error 


-* which a bond aſſigned was, that the ſaid ſtatute was merely void; for it is alledged 


5 2 nature of to be a ſtatute ſtaple, according to the ſtatute for the recovery of 
1 debts made at H:/tmin/ter, &c. whereas it is a mere ſtatute ſlaple 
8 I M which is to be acknowledged before the mayor, &c. according to 
Cem. Die. the 27. Edu. 3. c. 8. (a) and not before any other; and this is ac- 
— 22 5 knowledged before Wray, C. J. Sed non allocatur, for it was 
held clearly to be well enough alledged, for it is a ſtatute ſtaple ac- 
knowledged according to the 23. Hen. 8. c. 6. and it is pleaded ac- 
cording to the uſual courſe of pleading ſuch ſtatutes. 
In fumpfit, it Second error, that there was no time certain alledged, when 


i not neceflary he delivered the ſtatute to the dgfendant but only it is alledged, 


to alledge tbe 
time of delivery, (a) See alſo, 11. Edw. 1. de Acten Burnel, and 13. NM. 1, de Mercatoribus. 
e \ 
/ 
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that at ſuch a day he was poſſeſſed of the ſtatute, and delivered it to PzzsTon 

the defendant at his inſtance and requeſt. Sed non allocatur; but I ,<84# 

did not hear their reaſon. . 
Third error out of the record, that the plaintiff quarts die obtulit an appearance 


ſe againſt the defendant per attornatum ſuum, but ſhewed not who may be filed 
was his attorney, and if he had no attorney it was error. CUR1A iC. B. without 


contra, becauſe it is not the courſe of the common bench, to enter s ths 
the name of the attorney till after the declaration ; and in the decla- — 
ration it is ſaid that he 3 per Tho. WARREN, attornatym Poſt. 153. 545+ 

ewed a precedent where the entry was, Dougl. 115. 
that one appeared by — CUTTING, attornatum ſuum, and ſhewed not 


his chriſtian name; and this being alledged in error, the judg- 


ment was reverſed, which the Court here did agree; for where he 


meddleth with his name, he ought to name him truly by both names. 

Fourth error, which was not put in the record, that it was 
alledged, licet he had not delivered it within fix days, &c. ſo he 
doth not preciſely affirm it. —CUuR1A contra; for it is a good afhr- 
mation, as Buckley's Caſe in the Commentaries. | 

Fifth error, that the conſideration was not ſufficient, for it What is a ſuf- 
appeareth not that the defendant had any benefit by the ſhewing ficient affirma- 
it to him, but rather charge and trouble to keep it, and to look r 
on it. But as to this the Court would hear no arguments, for ,;. — 22 
they held it clearly a good conſideration; and this was the point 
diſputed in the common bench, and therefore they commanded 
the judgment ſhould be affirmed. | | 

But EcEgx TON, j ang moved that the judgment might be A writof en- 
ſtayed for another day; and then moved another error, that upon quiry held good, 
the writ to enquire of damages, the plaintiff had no day given Wut 
him in court, and no day was given to the defendant then to ap- the 
pear, and vouched 8. Hen. 7. Roll 29. Bk. of Ent. 273. where the Pot. 144. 
error was aſſigned, and admitted good; and this he ſaid was ay, 0s. 
manifeſt error, and the Court ſaid they would adviſe of it; but 11. Co. 6. b. 
afterward the next day it was moved again, and this error over- 
ruled; for they ſaid the courſe of the common bench was to give 
no day. But all the precedents in this court are otherwiſe, and 
the death of the party plaintiff abateth the writ (a). And the 
judgment was affirmed. 


(a) Sed vide 8. & 9. Will. 3. c. 10. 


The Mayor of Lawnſon's Caſe. Cave 36. 


"TRESPASS againſt him for taking a quarter of corn. He juſti- A mager enn. 
fied for that it was within the town of Lanſam, and it was not juſtify tak. 
feaſant in his freehold. The plaintiff replies, that they fis gem de 
were by charter in the time of queen Mary incorporate, &c. and a marker 
market was granted to them, and the place where, &c. was ap- Poſt. 117. 628. 
pointed for the market-place, and he — his corn on the 10. Co. 94. 
market-day, and ſet it there, and the defendant took it: and upon :, — 
demurrer, it was adjudged without argument, that upon this - 
watter the mayor could not juſtify the king. 5 2 Rep. 


2+ Stra. 1238. 
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Cav 37, Dinham again Beckett. 


Nuere, Whe- "P RESPASS for breaking his cloſe. Defendant pleads that J. $. 
hor ges was ſeiſed of the land and let it to J. P. and he as his ervart 
treſpaſs b The entered, and gave no colour to the plaintiff ; and for that cauſe 
cial title maſt the plaintiff demurred. And it was argued by GRIFFITH of the 
give cohur to one part, and by SHIRLEY on the other part. 
the plaintiff? (GRIFFITH faid, that when the defendant doth make a ſpecial 
4 1 89. b. title to himſelf or to any other, he ought of neceſſity to give 
ah colour to the plaintiff; but when he pleads a general plea, or that 
it is his freehold, it is otherwiſe. 2. Edu. 4. pl. 8. | 
SHIRLEY contra, becauſe the defendant doth make no title to 
himſelf, but doth juſtify as a ſervant. 18. Edw. 4. pl. 3. 
Wray, C. J. ſaid he ought to give colour, though he juſtified 
as a ſervant, but moved the parties to relinquiſh their demurrer, 
and plead to iſſue, which they did. 


Carr n. Gabriel Widow againſt Peter Clerke. 


A mayor, who BEL OF DEBT for 40 l. upon the 23. Hen. 6. c. q. brought by 
ro put. the plaintiff, tam pro /e, quam pro domind regind. And declared, 
bound to te that whereas Anthoney Wolley, 27. Elia. had ſued in the court of 
ſafficient bail; Nottingham, before the ſaid defendant, then mayor, and J. S. and 


bur a gui u F. D. ſheriffs there, according to the cuſtom of the ſaid town, 2 


aQior. for refu- plaint of treſpaſs ſur caſe againit Authoney the plaintiff, upon which 


* a capias was awarded by them to O. B. ſerjeant and officer of the 


or original writ, faid court, to take the ſaid plaintiff, and have his body before 
and not by bill. them at the next court, viz. 1. Septembris, to anſwer, &c. and that 
Poſt. 544 afterward,: viz. 23. Auguſt, 27. Eliz. the ſaid O. B. arreſted him, 
5- Inſt. 1904. and that he committed him to the priſon of Nottingham, under the 
— Pea 2 2 A plies o_ — 2 — = Av * * 
8 eeper o ueen's re ; rther, that he 
— 4 being then in orion, Jak, Auguſt, 27. Eliz. lid offer to the ſaid 
um Jones, 193. Mayor, keeper of the ſaid gaol, fureties, &c. to appear at the next 
3- Burr. 1615. court, to anſwer to the ſaid Anthoney Molley in the ſaid action, 
W which ſureties he then refuſed, and kept him in priſon until, &c. 
2e 381. _ inſt the form of the ſaid ſtatute, per quod atio accrevit. 

Dyer, 333. The defendant pleads nihil debet, and found againſt him; and 
1. Sid. 305. fed this term it was moved in arreſt of judgment, that the action lieth 
vide Douglatz, not againſt the mayor, for the ſureties were not to be offgred unto 
— 4 him but to the ſerjeant; for the mayor was the judge to award the 
proceſs, and cannot be an officer to himſelf to take the bail. Alſo 
the warrant is, that he ſhall take his body and keep him till the 
next court, viz, 1. Septemb. and ſo till that day is come he is in the 
cuſtody of the ſerjeant, in whatſoever priſon he is committed. 
Alſo the ſurety offered is not according to the ſtatute, for it is that 
he ſhall appear ad reſpondendum, whereas it is to be only for his 

appearance, and not for his anſwer. n 
Sed non allocantur, for it was held clearly that the plaintiff is to 
recover, for the ſerjeant is but the inferior officer; and although 
the mayor is judge in ſome reſpects, yet he may be an officer for 
196 keeping the gaol ; and here he is not only the judge, but the 


— ſheriff alſo, and the plaintiff being in priſon under * 


. 


— 
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roper to offer ſureties to him; and ſo is the common courſe in Widow 
Lindon, upon. plaint before the ſheriffs, and a precept to the ſer- (fz, 
jeant to arreſt one, the ſureties ſhall be found and offered to te 
ſeriffs. 9. Hen. 6. pl. 19. And when the party is brought to the 
| he is under the mayor's cuſtody, and not of the ſerſeants (a). (a) See 1. Bae. 
And they held clearly that the ſurety offered was according to the — 


ſtatute, and commanded judgment to be entered accordingly, but 
it was ſtayed till the next day. 

WALMSLEY, ſerjeant, then faid, that the action is not well 
brought; for the 18. Elz. c. 5. is, that no action ſhall be brought 
but by information or original action, and not otherwiſe, and 
this is by bill of debt. 

Coxk.— This action, in this court, is the proper original 
action that is ſued in this court, and ſo is within S intent of the 
2. Rich. 3. c. 17. & 27. Hen. 6. c. 5. Alſo the 18. Eliz. c. 5. is 
to — diſorders in common informers, but here he that ſueth 
is the party grieved. But the Court held it will be hard to main- 


tain this action to be ſued here, for the ſtatute is in the negative, 5. on 


that it ſhall not be ſued otherwiſe, which doth not refer to any 
perſon ; but they would adviſe. 

Dart ſaid he was of counſel with the gaoler of Bein in a 
bill brought againſt him in this court, and it was abated for this 
cauſe, that it was not by information. 

Afterward, Ter. Paſeh. it was for this cauſe only adjudged.for 
the defendant ; and it cannot be helped by the 18. Z/;z. c. 14. for 
jeofaile, for this is not matter of form but ſubſtance, by miſcon- 
ceiving the action. 


Hector Nunns, Doctor of Phyſic, againſt Gee. 
Eafter Term, 29. Eliz. Roll 498. 


(COVENANT. And declareth, that whereas the queen by her 
letters patent granted licence to him, his deputies and aftigns, 
indenture bearing date, &c. granted to the defendant, and to 
Roger Norwood, the ſaid licence for eight years, with divers cove- 
nants to enjoy it; in conſideration whereof the ſaid defendant did 
covenant and grant to him, to to him 1001. every year at'two 
feaſts, viz. the Annunciation and Michaelmas ; and further, that every 
— at the feaſt of the Amunciatian, or within twenty days after, 
e would make a new obligation of 1501. for the payment of the 
fad 1001. the next year; and alledges in fact that Ge defendant 
had not paid him the gol. due to him at Michaelmas 28. Elix. and 
that he did not make an obligation at the Amunciation, &c. and for 
thoſe covenants broken he brought the action. 
? The defendant pleaded, that in the indenture there is contained, 
2 PROVISO SEMPER, that if the defendant doth mot every year 
ö make the obligation at the feaſt of the Amunciation, or failed of 
„ payment of the money at the day, that then and from thence- 
5 forth the ſaid indenture, and every clauſe, article, and ſentence 
[therein ſhould be void, and of none effe&;” and ſhewed that he 
failed in * the obligation at the firſt day, and ſo the inden - 
ure is void, and demands judgment, /i acbio. Upon this it was de- 
murted in law, ; | OwEx 


to buy Spani/h wool, and to tranſport it hither, &c. he by this 
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1. Roll. Ab. 3 57. 
3. Init. 194 
Moor, 412. 

6. Co. 19. b. 

1. Com. Dig. 
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1. W6od's Con, 
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Nunxxs Owen and Wood argued that the action did lie, for this coye- 
* nant was broken before the indenture became void, and therefore 
*** It is not reaſon but the action ſhould well lie; but they agreed that 
Poſt. 916, for the covenant for payment of the money no action did lie, 
| becauſe the indenture was void half a year before, by not making 
the obligation; and the indenture is, that ** then and thenceforth 
„the indenture ſhould be void,” and ſo for all the time before he 
remaineth - chargeable ; as in caſe of leaſe for years, and for 
rendering rent, and for non payment; the leaſe to be void; al. 
though the leaſe becomes void, yet for rent due before debt lieth: 
ſo upon the ſtatute of 13. Elia. c. 20. of leaſes made by parſons, that 
{«) Seealfo upon non-re/idency for eighty days (a), the leaſe ſhall be void, and 
—_— 11. & that all obligations, covenants, &c. for enjoyment of it, ſhall be 
Poſt, — ' void, yet it was adjudged, 26. Eliz. in Falls and Cox, that wherea 
rſon made ſuch a leaſe by indenture, in which were divers cove- 
nants on the leſſee's part, and after the leaſe, &c. became void by 
non-re/idency, fc. that for a covenant broke before, an action of 

covenant did lie. ; | 
Wray, C. J. ſaid, the cafes are not alike ; for in that caſe 
the covenant was plainly broken, and the leaſe and covenants 
after became void ; but here the thing that makes the indenture void, 
1s the breaking of the covenant, ſo they are both at one time, and 
fo he hath loſt all his bargain, and all his benefit of the indenture, 
and the other party is at large, and ſo no priority here. But they 
would adviſe.—In Trinity Term following, it was adjudged for the 
plaintiff ; but I heard not their reaſons : but it was faid that the 
reaſon was, that the intent of the party was, that it ſhould be 
void only to have benefit of covenants broken in futuro, but for 
the covenants broken before it was never their intent, but that 

the party ſhould have advantage of them. 


Care 40. Simmons againſt Sweete. 


A magiftrate FALSE IMPRISONMENT. The defendant juſtified, becauſe 
dn dude * | the plaintiff ſaid to J. S. that the mayor of Bar/{able was « 
— umn Feel, which the mayor hearing of, commanded the defendant, being 
abuſes him, but an Officer, &c. to impriſon him. Upon demurrer it was adjudged 
be cannot im- no plea, but for ſuch words he might have bound him to his 
priſon except | A1 behaviour, but was not to impriſon him; yet if the mayo! 
aue t n had been in public place of juſtice, and he had called him by 
3 ſuch opprobrious words, he might impriſon him. 
Poſt. 689. Moor, 247. 1. Co. 98. 2. Roll. Ab. 78. 1. Haw. $9. 261. 2. Salk. 697, 1. Strange be 


3- Com. Dig. 488. 4. Bac. Abr. 698. Wood's Init. 417, 2. Ld. Raym. 1029. | 


be: | '  Hubbard's Caſe. 


In worer the - A CTION for trover and converſion, and doth not aller 
Flace of conver- 41 place of converſion, which is a thing material, and being 
- --- why alledged in arreſt of judgment, the bill was abated. 

Ante 74+ Poſt; 98. Cro. Car. 262, Bull. N. F. 46. 3. Com. Dig. 30. lan 


Sw — two 


MK + 
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Bland againſt Maddox. | Cavx 424 


ROHIBITION. It was agreed clearly that a layman may be A layman may 
P preſented to a prebend, for nen habet curam animarum ; and be preſented ta 


Coxx ſaid, all the poſſeſſions of prebends were at firſt the biſhops, 2 


7. Edw. 3 pl. 5- 30. Edw. 3. pl. 26. and de mero jure do pertain 3. Co. 55. b. 


to the bj ops (a). Moor, 261. 
8 2. Vin. Ab. 5. 
(2) Sce 3 Jac, 1. C. 11. 3 Int. 155 
, Carter againſt | Goddard. Can 47 


RROR. The taſe was, Goddard brought an aſſumpſit, and his A declaration 
writ was, in conſideration that he would procure J. S. to Tay b2 amend- 

aſſign to Carter ſuch a term in certain lands, that he would pay 4 064 N 
him 40l. and alle that he at his procurement had aſſigned, &c. 435%. "09 
but in the declaration it was not alledged that he had afhgned the 3 C a. 
term, &c. and ſo no confideration; and this was aſſigned for error. 1. Com. Dix. 

Coxx prayed it might be amended ; for when the clerk had the 323. 
writ before him, which was good, and would not purſue it, but Cp. 497+ 
leave out a thing compriſed in the writ, which he had before him 5% "ch 
for his information, this is amendable, 13. Hen. 7. pl. 21. Term Rey. 
1. Edw. 4. pl. 2. | _ 782. 

The opinion of the. Court was, that it ſhould be amended for 
that cauſe; and they ſaid, ſo was the opinion of the Juſtices of 


the common bench. 


King againſt Robinſon. 1 
Eaſter Term, 29. Eliz. Roll go. | | 


ASSUMPSIT. The plaintiff declared, that the defendant did In e/umpft if the 

aſſume to do ſuch a thing, &c. and upon nm aſſimp/t it wis Juri find that 
found he did aſſume to do that and another, which he had not per- — 
formed. It was reſolved againſt the plaintiff: for the Juſtices ſaid, — eu ME 
where the plaintiff declareth that in conſideration of one thing, the miſe laid in the 
defendant aſſumed, &c. and the jury find in confideration of that declaration and 
and another thing he aſſumed, he had failed of his aſſump/it ; and _— the 
the Juſtices denied the caſe of 32. Hen. 8. Bro. © Verdit.” — mY 

Nor A. It was ſaid that Paſ. 14. Eliz. CATLIN did cauſe a record Ante 47. 
of Paſ. 21. Hen. 7, to be read in the queen's bench, of a judgment Poft. 147. 19. 
given before Fix EUx, C. ]. And the caſe was, a woman in 660. | 
Lindon had given to the plaintiff flattering words æguipollentia to a Cr9- Jac. 304. 
promiſe of marriage, and by that means he delivered to her Null. N. P. 147. 
money and other things, and ſhe had cauſed the plaintiff to re- dag 49% 
tam counſel for her, and to travel about her ſuits in chancery, and 1. Term Rep, 
afterwards the woman refuſed to marry him, and married another, 447+ 
in deceit and fraud of the plaintiff : the woman traverſed all the 
matters alledged againſt her, and part was found for the plaintiff, 
and part againſt him; and this was one matter found for him, 
that the woman had given unto him Banda verba matrimonio gu- 
bellntia; and the plaintiff had judgment tor thoſe particulars that 
Were 
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Ke were found for him, and he was amerced for the other; and this 

2 was an action upon the caſe, for the deceit in not marrying him 

Ronin%0*- for he did not declare of any promiſe of marriage in fact. And 

CATLIN ſaid it was to be noted, that the plaintiff had judgment, 

although but part found for him, and part againſt him, which i; 

contrary to that (as he ſaid) that hath been ruled here twice or 

thrice, That if an aſſumpſit be brought upon ſeveral things, and 

only is found for him, the plaintiff ſhall have no judgment 

r any part. But SouTHcoTE ſaid, that the record ſhewn wa 

an action for divers deceits; which being traverſed, and part found 

2. Vent, 181. for the plaintiff, and part againſt him, 3 — may be given 

(«) r. Tem for the plaintiff, for the part, &c. but of an entire promiſe it is 
Rep+ 13% 24% otherwiſe (a), for there failing in part, he fails in all. 


Cart 45+ EY Bonifaut againſt Sir Richard Greenfield. 


Land deviſed to THE caſe was, Tremain ſeiſed of the manor of D. deviſed the 
5 ſame to J. S. and three others, and to their heirs, to the in- 
— tent and purpoſe that the deviſees ſhould ſet it for the beſt profit, 
thould diſpoſe of and convert the money thereof coming, to the performance of his 
it, may be fold will; and in the concluſion of the will he 2 them four his 
by any of them executors, and dieth. One of the four refuſes to meddle with the 
— others re- vill or ſale; and the other three ſell the land in the life of the 
to execute 0 

the authority, fourth ; the queſtion was, If the ſale was good ? 

Ante 26. The cafe was argued by PorHam and EcterTON ; and it ws 
adjudged that the ſale was good by the three, either by the common 
law, or by the 21. Hen. 8. c. 4. for when he deviſeth the land to 
four to ſell, &c. and afterwards maketh thera his executors, this 
doth tant amount as if at the firſt he had deviſed, that ſuch his exe- 
cutors ſhould fell; and in ſuch a caſe at the common law, the ſale 
by three, the fourth refuſing, was — ; for they three may per- 


form the will without the fourth; but the ſtatute maketh it clear. 


Co. Lit. 113. a. 
Codb. 77. 


— Michaelma 


Michaelmas Term, 
29. and 30. Eliz, In the Exchequer. 


Sir Roger Manwood, Knt. Chief Baron. 
Edward Flowerdew, E/7. 
Thomas Gent, Ey. | Barons; 


The Queen again Blaucher: 


TH queſtion was, If upon a traverſe to the certificate of the 
Biſhop of Linco/n tor non payment of tenths upon demand, 
hor within forty days after, whether the benefice be void by the 


ſhall be void ? 


this certificate of the biſhop be peremptory, or that the pa 
ſhall be admitted to his — Fir 75 upon great 2 
tion between the Barons, and by the advice of the other Juſtices, 
it hath been clearly held that the certificate is not peremptory, for 
the biſhop doth it only as an officer, /c:licet, as collector of the 
tenths, and not as a judge; as in the cale of baſtardy. And here 
1s to be a default in the parſon, viz. non payment, which 1s tri- 
able per pais ; for otherwiſe all the parſons of England may be put 
out of their parſonages by ſuch nude ſurmiſe, and bare certificate 
without any anſwer ; and the law never intended to make the cer- 
tficate ſo peremptory. 

BARON GENT ſaid, he had known it ſo ruled in his experience 
upon an iſſue, upon avoidance or non avoidance, upon that ſta- 
tute in a quare inpedit. | 

And all the Barons held; in the principal caſe, that the officer 
of the biſhop, who is to demand the tenths, ought alſo to be 
authoriſed to receive them; for he cannot appoint = to be paid 
at another place, or to another perſon; for the parſon is to pay 
them at his own houſe, and to the perſon that demands them in 
Nie of the biſhop: and they ſaid it had been ſo formerly 

4). | 
(Jin the Natute 2. & 3. Ann. c. 11. 30 l. a year are diſcharged from the payment 
bll the revenue of firſt-fruits and tenths is of theſe tributes z and the collection of 
eſted in truſtees, to ſorm a fund for the them is further regulated by 1. Geo. 1. tt. a. 
mentation of poor livings,—<By 5. Ann. c. 10. and 3. Gev. f. e. 10. | 
24. and 6, Ann. c. 27. benefices under | 


MaxwooD, Chief Baron, ſaid, it hath been a great queſtion if 


Vor. I, 2 Hilary 


Casr ro 


Tenths are to be 
paid at the par- 
ſonage, and a 
perſon authoriſe 


26. Hen. 8. c. g. that enacts, that after ſuch default, and certificate ea by the biſhop 
thereof made to the court under the ſeal of the biſhop, that it muſt demand 


them, otherwiſe 
the certificate is 
traverſable. 

Poſt. 395. 


Moor, 541.91 56 
2. Inſt. 628. 
Savil. 1. 26. 
1, Bl. Com. 285. 


Hilary Term, 
30. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kut. Chief Juſtice. 
Sir Francis Gawdy, Kant. 

John Clench, E. ö TFuſtices. 
Robert Schute, E M̃m. 
S:r John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General, 


—— 


] 
can 11 Arthur Robſert againſt Andrews, Ann his Wife, and Cocket. 
| Trinity Term, 22. Elix. Roll 583. ; 
RROR of judgment in the common bench, in an account r 
— woes by which is — 5 there, Term. Paſch. Rot. 940. where Ae h 
pwr a « drews and his wife and Cle declared againſt the faid 
— Arthur Rob ſert, that he on the 20th of Hug, 10. Eliza. apud Fille, 
— in com. N was the receiver of the a of the ſaid Cocket and þ 
as having ſo re- Ann, dum ſola fuit, viz. by the hands of Fo. Waſe, 1001. to render t 
ceived it, in an an account when he ſhould be required; yet the defendant being c 
action of ac. required to do it had refuſed, to their damages 200 l. * 
— . The defcndant pleads that he was never their receiver of the : 
made that he ſaid 1001. or of any parcel of it, by the hands of the ſaid J. N 
ſhould account ; FF/aſe, to render an account, &c. 
and if he does pon this they were at iſſue; and it was found by ſpecial ver- re 
eee dict that the 10th Aug. 10. Eliza. one Ofbert Alunferd gave the OL 
. ſaid 1001. for the relief of the faid Cocker and Ann, and delivered it 
as ad compatan- the ſame to the ſaid Fo. Vaſe, then his ſervant, to the intent he an 
dum lies ; and ſhould deliver it to the ſaid Arthur Robſert, for the relief of the — 
the error of 3 {aid Anm and Cocket ; and that he the ſaid 20th Aug. 10. Elz. di ſh 
—_—_ county deliver it to the ſaid Arthur Roß ſert, for the relief of the ſaid 4m for 
than where the and Cocket, according to the ſaid intent; and if upon the whole thi 
action is © matter Arthur Robſert ſhall be ſaid to be the receiver of thei for 
brought,is ap. money by the hand of the ſaid Jo. Faſe, prout, &c. they | 
ad roar rayed the diſcretion of the Court. It was adjudged he ſhall be he 
The plainkif Fi to be their receiver, prout, &c. and that he account with is 
may deny that the faid then plaintiffs for the ſaid 1001, Co 
hehas expended Afterwards by virtue of a writ of capias ad computandum, di- 
1 rected to the ſheriffs of London, the ſaid Arthur Robſert was take the 
out ſaying or «xy and brought to the bar, and committed to THE FLEET, quouſqut ou 
part; and (if the Ac. and afterwards auditors were aſſigned to him by the Court to wa 
defendant inter hear his account, and he found mainpernors in 2001. to enter and 
plzacs) v all. into account before them and to finiſh it, &c. and to appear it en 
hs palate cn court de die in diem until judgment was given thereupon, and t0 el; 
mages and coſts ; but he cannot alledge diminution after in nu/lo oft erratum to the want of an original; dv ed c 


then this error muſt not be affigned bers ds record, 


ſatis 
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fatisfy all the arrearages which by the Court he ſhould be adjudged Rossa 


to ſatisfy, or to render his body to priſon until he had ſatisfied.. 
And hereupon he entered into account, and alledges, that he had 
maintained the faid Ann dum 12 fuit (who afterwards intermarried 
with Andrews) and the ſaid Coctet by the ſpace of eight years, 
at D. in the county of M. and had expended the ſaid one hun- 
dred pounds for the relief of the ſaid Ann and Coctet; and fo pray- 
ed to be diſcharged. Upon this they were at iſſue, that he had 
not expended the faid 1001. for the relief, &c. and it was found 
for the plaintiffs, and damages aſſeſſed above the faid 1001. rati- 
one interplacitationis compoti prædie twenty pounds, and coſts ten 
pounds. Upon this verdict, judgment was given for the then 
plaintiffs, and the coſts were increaſed by the Court ; and upon 
this judgment Arthur Robſert brought a writ of error. 


FENNER, ſerjeant, for the plaintiff, aſſigned divers errors. —FirsT 
ERROR, The matter in law, which was adjudged in the common 
bench, viz. that they declared he was their receiver to render an ac- 
count of the 1001. whereas it was found he received the money for 
their relief, and not to account. But THE Covkr held clearly, that 
when he received the money in that manner, he received it to their 
uſe; and is accountable, if he did not expend it; and it is as if he 
had received it to their uſe by expreſs words. 25 


SECOND ERROR, That they declared he was their receiver ad com- Poſt. $06. 
putandum; and he is not accountable unleſs he did not expend it in . Leon. 37 
their maintenance; and ſo ought to have a ſpecial writ, and de- 
clared ſpecially. Sed non allocatur; for they to whoſe uſe the bail- 
ment was made can have no other writ; for they cannot ſuppoſe 
he received it ad merchandiſandum, for that is falſe, and he had no 


ſuch authority; and in that caſe his coſts were to be allowed him. 


Tuiap Exxon, That in the writ and count he is ſuppoſed to be poſt. 614. 
receiver of their money by the hands of Fo. Maſe, whereas it 3. Bl. Com. 
ought to be by the hands of Oſhert Munford; for Naſe delivered 1653. 
it as his ſervant, and it may be ſaid the delivery of the maſter; 
and by the hand of the maſter the receipt ought to be ſuppoſed. 
—Coke anſwered, that whereas the ſervant doth — this 
ſhall be ſaid to be the contract of the maſter, and he only charged 
for it, 11. Eau. 4. pl. 6. But here they convey only a — by 
the hands of , aſe, but conveyed no intereſt by him; and there - 
fore may count that he received it by his hands. 


Fouaru Error, For that the writ was, and they accounted that 
he was their receiver, to render an account when required ; which 
ls falſe, for no requeſt was mentioned upon the delivery. 


Coreg. The law implieth it, 21. Edw. 4. 42. 


Firr u ERROR, The vrit of account was brought in Nervt, and 
the cap ad computandum was awarded to London ; whereas it 
ought to have been to the ſheriff of the county where the action 
was brought. Coxx ſaid it was helped by the ſtatute of jeofarles; 
and he appeared upon this proceſs, and ſo had made it good ; and 
_ in proceſs cannot be alledged after in nullo et erratum plead- 

; for C - had been alledged, the other party might have alledg- 

on. | 
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Rorszir SixTH ERROR, For that before the auditors, the defendant alledg · 
againſt . eq, that he had # 20% the 1001. for the relief of the plaintiffs; 
1a 


e they replied, that he had not expended the 1001. but ſaid not, 
A generalcharge nor any part; for if he had expended any part, it is not reaſon he 
+ **- ſhould give an account of that part; and judgment given upon an 

ay rg ill iſſue is erroneous —CokEe. That Er. as it is a collateral 


part, but it js : A en | 
ſufficient to an iſſue, he is only to join with his a gab and 1s to add nothing 
e: as in an action of 


ſwer a collateral to it; but in a general iſſue it is otherwi 
ſue in the waſte for cutting twenty oaks, the defendant ought to plead, that 
words of the . . . 
plaintiff, he did not cut the ſaid twenty or any of them ; but in debt upon 
La. Ray, 42. AN obligation, that he ſhall do no waſte : and the breach is aſſigned 
5. Com. Dig. 89. that he cut twenty oaks, it is ſufficient to plead he did not cut the 
Co, Lit. 282.2. ſaid twenty oaks, modo et formd, &c. 2. Mar. Dyer. 115. 
A writ of error SEVENTH ERROR, It doth not appear to the Court that there was 
removes the re- an original writ, for it is not certified ; and the defendant hath 
cord only, and pleaded in mulls et erratum ; and therefore cannot alledge diminu- 
not the writs. . : . X 
Poſt. 154. 155, tion, 20. Edw. 3. Error 2, 9. Edi. 4. 32. and judgment given 
272. 281. $37, Where there is no original is erroneous. —CoKkE. It the plaintiff 
Sa a. aſſigneth for error that there is no original, and the defendant 
Cro. Jace 479. Pleads in nullo ef erratum, he cannot after alledge diminution ; but 
1. Roll Ab. 290. this error being aſſigned hors de record, the Court here may write 
Bridg. 57. to the common bench to certify it; for by the writ of error, all 
Cowp. 343 · is certified which is with the chief juſtice there; which is only the 
body of the record; but the —_— and judicial writs remain 
with the cu/tos brevium and other officers ; which are never certi- 


fied but where error is aſſigned for want of them. 


Damages and EIOHTH ERROR, That the plaintiff had judgment to recover da- 
coſts may be mages and coſts, and it is a poſitive law, he ſhall have none ina 
En of account Writ of account; as 2. Ric. 2. & 14. E. 3. Damages. And al- 
though there is a precedent in the Book of Entries, where in n 
7. Roll, Ab. account damages were given, the reaſon is, becauſe the goods 
223. were delivered ad merchandiſandum, and to have increaſe ; but it i 
3- Wil. 117, not ſo in this caſe. But it was anſwered, that in the firſt judg- 
ment to have an account, damages thall not be recovered ; but 
here damages are not given ratione detentionis cumpoti, but ratione in- 
terplacitationis compoti, where the plaintiffs are delayed by the deſen- 
dant's plea : and although goods are given to merchandiſe, yet he 
ſhall not recover damages for the detainer, but all ſhall be put in 
the arrears of the account. And in the old Macna CHARTA U 
is ſhewn in what writs damages ſhall be adjudged, and a writ of 
account is one of them. And in the Book of Entries, fol. 17. 
damages are given in account. Afterwards, notwithſtanding the!c 

errors, the judgment was affirmed. | 
By 4. Ann. c. 16. an aclion of account bill in the court of equity; and therefor 


is given againſt the executors and admini- actions to compell a man to bring in and 
ſtrators; but the moſt ready and effectual ſettle his account, are now ſeldom uſes. 


way to ſettle theſe matters of account is by | 
Carr 2. Crow's Caſe. 


vdęment in RROR of a judgment in treſpaſs of affault and battery, be- 
rot ee cauſe the judgment was guid ft in miſericordid, whereas it ſhould 
wan 
guid capiatur, Poſt, 107. g. Co- 39. b. 8. Co. 59. 2. Cro. Jac. 224. Savil. 37, $- Com Dig- 175 
Pouph, 203- 3. Saund. 47. p 


be 


 ” YI Wn Moe 


— 


TY 3 — r JO 9” »*- 


Hilary Term, 30. Eliz. In B. R. 85 


be quid caßiatur (a). T ANFIELD moved, that this is for the plain- Czow's CAE. 
tf's benefit, and is the default of the clerk, and ſo ſhall not be 

affigned for error; but the judgment for that cauſe was reverſed. 

29. Edw. 3. pl. 29. 14. Eliz. Dyer, 315. 


(a) By 5. & 6. Will. & Mary, C. 12. C. B. they now enter that the fine is re- 
no writ of capias ſhall iſſue for the fine to mitted; and in B. R. no notice is taken of 


the king; but the plaintiff ſhall pay 68. 8d, any fine or capias at all,-3, Bl. Com. 398. 


and be allowed it againſt the defendant Carth. 390, Salk. 34. 
among his other coſts z and therefore in 


Levellin againſt Watkins. Cart 3 


ERROR to reverſe an autlaury, becauſe the original was againſt Outlawry re- 
Levellin, with a ſingle L, and all the meſne proceſs was verſus ? 
Llevellin, with a double II. And the proceſs was againſt two, and _ 104+ 198. 
the ſheriff returned, * quid non ſunt inventi,” and doth not ſay, nec 

« eorum aliquis.” And the judgment was for theſe cauſes reverſed. 


Griſling againſt Wood. Casr 4. 


ERROR. for that in an action in an inferior court, the declara- Cuſtom cannot 
tion was in Engliſb, whereas by the 36. Edw. 3. c. 15. all Prall again 
entries are to be in ö and although it was ſaid the cuſtom = 1 
there was ſo uſed, yet this cannot be good againſt .a ſtatute, and 2 

the judgment was reverſed. And Evens ſaid, that divers indict- ms $6 


ments had been diſcharged for this cauſe (a). 3. Ter, Rep. 271. 
(a) By 4. Geo. 2. c. 26. and 5, Geo. 2. c. 27. all proceedings are to be in Engliſh, 


Devenly againſt Ann Welbore. Cars g. 


A SSUMPSIT againſt the defendant as executrix of George Nel. Wherea promiſe 
bore. And declareth, that in conſideration that the plaintiff ic to be perſorm- 
would aſſure certain lands to Thomas Percy at the inſtance of the 2 
faid George, he aſſumed, that if Thomas Percy did not pay him yearly ries Co 
upon requeſt ten pounds, and ten load of faggots, that he would the — 
pay them (a); and alledgeth in facto, that he did aſſure the land, &c. place where it 
to the ſaid Thomas Percy ; and that the ſaid Thomas" Percy, lictt ſæ- n m 
dis requifitus, did not pay the ſaid ten pounds, and ten loads of = -” {ppt 
ots; nor the ſaid George in his life, nor the defendant fince Ante 74+ 
his death. Upon non afſump/it, it was found for the plaintiff— ,, 
Coke moved in arreſt of judgment, that the declaration was not — 
good; for the payment of the ten pounds, &c. was to be upon greg 
requeſt, anda requeſt is material, for otherwiſe the defendant is not i · Brownl. 10. 
chargeable; and therefore the requeſt, and the time and place where, 4, 86. 83. 
5 tagbe expreſly alledged: and of that opinion was the Court, * 
and judgment given, that the plaintiff nibil cap per billam. 


(a) See 29. Car. 2. e. 33 
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cu 6. Wikes againſt Morefoots. 


A bn4 fide pur- "P RESPASS. It was held PER CuxtAx, that if one takes my 
chaſe of a horſe horſe, and ſells it in a market overt, and toll paid for it, but 
— he enters his name falſely in the toll- booth; yet the ſale is clearly 
perty. ood, and the property altered, if there was no covin in the ven- 
ee: far the miu mer of the party is nothing to him, when he 


Sed vide bups it bond fide, and is not cony/ant of the tortious taking; and 


Owen 17. they adviſed the plaintiff to diſcontinue his ſuit, and ordered that 


1 Leon. 158. ſmall coſts ſhould be aſſeſſed : and it was ſo done. 
ones, 1 . 0 ' 
— — 2. Term Rep. 7 50. 


daes 5. | King's Caſe. 


What acts of KING was indited, for that whereas he was bound by recogni- 
— . ſance to be of good behaviour, he had ſaid to one Kirton, that 
the forfeiturcofs *© he was a pelter, and a teller of lies, and a drunkard; and that 
recogniſance ſor he would make him a poor Mirton; and that he had entered and 
good behaviour, * broke the cloſe of Xirton; for which an action of treſpaſs vi 

A et armis heth, And the queſtion was moved by Coke, If theſe be 
_ 126. cauſes of the breach of his recogniſance ? for ic is a common courſe 
& Ind. 130. in ſuch cafes to indict men, which will be evidence in a ſcire facia 
2. Hen. 7. pl. a. upon the recognifance —WRray and Gawpy conceived at firſt, 
2. Roll. 150. that they are no cauſes of the breach of the recogniſance; for the 
199: =—_ party doth not break his good behaviour, except he doth ſomething 
> Leo. 1627 in act or ſhew which tends to the breach of the peace; as if he 
Godb. 622, goeth in warlike manner with weapons, or is in company of 
Cro. Jzc. 412. Tiotous malefactors, although nothing be done; or threatens an- 
Lamb. 176.128. other to beat him, or to fight with him. Theſe (although no- 
B. K. E. 158. thing be done) are breaches of the good behaviour. But when he 


© rs ſpeaks only words of reproach, which may procure another to 


253, 262. break the peace, this is no breach of the good behaviour. And 


they held clearly, that the entry into the cloſe was no breaci, 
being done peaceably ; and he might pretend title to it ; although 
in an action it is ſuppoſed to be vi et armis, and contra pacem. And 
Wray faid, that nothing ſhall be ſaid a breach of the re- 
-cognifance, but that which ſounds to the hurt of another, and by 
intendment may be a breach of the peace; as aſſault, menace, &c. 
And he ſaid, if one be leading of his horſe, and he that is bound 
to his good behaviour doth take it from him, this peradventure 
may be a breach of the good behaviour; for it is an aſſault upon 
his perſon, although he take it eably.—CLENCH contra. Fot 
the words being ſpoken in diſdain and reproach, ſhall be ſaid: 
breach of the recognifance ; for it may be cauſe of the breach of 
the peace, as well as carrying of weapons, or having a great 
company following him, as 2. Hen. 9. is; and the words being 
malicious and opprobrious, give occaſion of blows; but the ent!) 
into the cloſe is no breach, Schur doubted of the words, be- 
cauſe they were opprobrious and ſpoke in malice, and do provoke 
another to break the peace. And the Court faid they would ad- 


viſe, © Pude 4. lil. 180 & 181, Smith 
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Smith's Caſe. 88 


HE was indicted at the ſeſſions of the e in the county of The ſemons 
II Oxon, for forging a falſe deed, againſt the ſtatute of 5. Eliz. have no juriſ- 
. o. And now TANFIELD moved, that this indictment was not 4 dion in for- 
well taken before the juſtices of the ce, for they have no E y by 5. Eliz. 
power to take it; for the ſtatute 1s, that Juſtices of Oyer and Ter- Poſt. 6or. 697. 
miner, and the Juſtices of Aſſiſe, in their public and open ſeſſion, . 118. . b. 
ſhall have power to r of ſuch offences; and giveth no au- 1. Hale, 68). 
thority to juſtices of the peace in their ſeſſions to enquire of it. 2. Hale, 44. 
And of that opinion were all the Juſtices, that the indictment Cromp. J. 56. b. 
taken before them was void ; for they have ſeveral and diſtinct * Hawk. P. C. 
authorities and commiſſions: one, to Hr and determine, which 3 369. 
is to be kept in a place, and at a time certain, and is to be ad- g 
journed to a certain time; and a commiſſion of the peace, by 

virtue whereof they are to keep their ordinary ſeſſions; and this 

indictment was taken before them ad ſeſſianem pacis. And Ewens 

ſaid to them, So it hath been ruled within theſe two years.” But 

PoruAM, Attorney General, ſaid, that he had known divers ſuch in- 

dictments taken, and never contradicted, and the parties had ſuffered 

the puniſhment of the ſtatute. And thereupon the Court ſaid they 

would adviſe : but in this term the indictment was diſcharged. 


Higham againſt Reynolds. 
Michatlmas Term, 29. & 30. Eliz. Roll 562. | Carr g. 


'RESPASS for entering and breaking his houſe, and cutting fix In treſpaſs for 
* poſts of it, 1. May, 28. Eliz. The defendant pleads, that as breaking ahouſe 
to the breaking of the houſe, and all the treſpaſs * the cut- _— ——— gu 
ting of the three poſts of the houſe, not guilty. And as to the — 
cutting of the ſaid three poſts, he ſaid, that upon the ſaid firſt of ur three poſts 
May, 27. Eliz. it was the freehold of one Anthony May, and he by his got guilty, and 
command entered and cut the ſaid poſts, which is the ſame treſ- — for the — 
paſs, &c. ABSQUE hoc, that he was guilty of any treſpaſs before — 
the faid ſeven and twentieth year, &c. but doth not traverſe the the freehold of 
| time after, &c. And upon this plea it was demurred ; and it was . who demiſ- 
argued by BRECKNAM of the one part, and by ALTHAM of the d. Kc. he need 
other part, —And firſt, exception was taken, for that the defen- met ons 
dant pleads as to all the houſe not guilty, and after juſtifieth. as h pleads it was 
to the three poſts ; and ſo pleads not guilty to one thing, and the freehold of 
Juſtifieth for the ſame thing, which is no good pleading ; as A. at ſuch a 
21, Hen. 7. pl. 31.— The ſecond exception and cauſe of the de- "ms, and tra. 
murrer principally was, for that he faith it was the freehold of — — 
Anthony May, and juſtifieth by his command, 27. Elix. which was aſter, it will be 
a year before the treſpaſs ſuppoſed, and traverſeth the time before bad. 
27. Eliz, but ſaith nothing to the time after 27. Eliz. and relied Fo. $60, - 
upon 5, Edw. 4. and other books, that he ought to traverſe the 4. co, 14. 
time after, as well as the time before. Third exception, that he 9. Co. 27. 
faith it was the freehold of Anthony May, and doth not aver his 2- Salk. 64r. 
life; but that exception was over-ruled, that it ſhall be intended -. Tenn N. 
he had the fee, when he pleads generally it was his freehold. you. 
—ALTHAM anſwered as to the two other exceptions; and ſaid as to 
the firſt, that although the defendant pleads not guilty generally to 
whole houſe, yet he may after jullify as to parcel ; for he hath 


P leaded not guilty to all, * this ſpecial parcel, and ſo is 
| 4 


35. Hen. 
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Hricnaw 35. Hen. 6. And as to the ſecond exception, he ſaid the plea was 
ag ain 00d, although he doth not traverſe the time after. For when he 
RxvYn0L23, Heads his freehold, or the freehold of another, it ſhall be intended 
o to continue, except the contrary be ſhewn, and therefore need 
not traverſe the time after; and ſo is 5. Fdw, 4. pl. 15. And to 
this opinion Tur CovkrT inclined ; but they would adviſe of it: 

but — it was adjudged for the plaintiff. 5 


Caxr 10. Goſnal againſt Kindlemarſh. 


'Jo pleading 13, DEBT upon an obligation, dated 25. March, &c. Thecondition 
Elis. e. 20. it was, that the defendant be not abſent from his benefice by the 


rags —_ of eighty days, nor permute or reſign without the aſſent of 
was abſent zo the patron, that then, &c. The defendant pleads the 13. Elz. 
days et v{tra; fer c. 20. by which all leaſes of parſons made of their benefices where 
the ſtature ſays they are abſent, by eighty days et ultra, and all obligations for 
3 and enjoying them, ſhall be void; and alledgeth, that he was abſent by 

£1 Her the pace of eighty days, but ſaith not c ultra, Upon which ple 
Dies b. jt was demurred. It was moved by Cox k, that this was an incur. 


reg able fault in the plea; for he ought to have ſaid he was abſent 


Bac. Abr. Eighty days et ultra; for he may be abſent for eighty days, and 
368, 371. — — in the night of the eightieth day; and this muſt be 


Cowp. 3a r. expreſly alledged, and not by implication. Comment. 143.—And of 


8-Ter-R<P-749- that opinion was the whole Court; but they moved the parties to 
agree, and in the mean time they would ſtay judgment, 


Casr 11, Bagnall againſt Stokes. 


The ſpiritual ROHIBIT ION. And ſurmiſed, that the defendant ſued him, 


"court muſt re- i being an executor, in the ſpiritual court for a legacy ; whereas 


— the plaintiff had a releaſe, but had only one witneſs to prove it. 
be proof at cm- A conſultation was granted: but if he had ſurmiſed that he had 
mon law.” © pleaded this relcaſe in that court, and produced his witneſs; and 
Poſt. 555. 666. that they would not allow it, becauſe it had not two witneſſes; 
7. Vent. 335- this had been a good ſurmiſe. And it was ſaid the plaintiff is at 
uy — _—_ no miſchief; for he may have a prohibition after ſentence given in 
201. 299, {hat court. B | 

Hob. 12. 12. Co. 65. Het. 87. Show. 158. Comb. 160. Holt 752, 3. Mod. 283, Ld. Ray. 229, 
346. 1161. 1172-1211. Salk, 547. Carch. 142. Comp. 424- 3 


Cavr 18. Hamond againſt Barker. 


If a man a- TRESPASS. Upon evidence the caſe was, J. S. by deed inrolled 
Knowledges and in chancery, bargained and ſold a houſe and certain goods to 


 Jarolls adeat be gy, plamtiff, and after took the goods again, and would avoid this 


3 bargain and ſale inrolled, by dureſs of impriſonment.—CGODFREY 
_ 5 ſaid it cannot be avoided by ſuch nude matter in fact, 7. Edu. 4 

pl. 5. 39: Hen.'6. pl. 32. 13. Edw. * Efloppel” 18. 48. Edw. 3 
Moor, 42,46. /. 33. for being inrolled, it is a thing of record. Mon 
7: Roll Ab.862. e. And he faid, a deed inrolled is no record, but a thing re- 
Owen, , corded, 16. Fen. J. þl. 5. and cited Bow and WEsTON's 


. Inſt. 673. 
th: nds... opinion in one Morley's Cafe accordingly.—TnE Cour faid, the 


Qub. Uſes, zoo. caſe was doubtful, and they would adviſe. But afterwards they 


Fowp: 597. ' conceived it would be hard to avoid the deed by dureſs : but no 
judgment was given, becauſe the parties agreed. | 
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Richard Scovel againſt Jo. Cabel. ca 13. 
Trinity Term, 29. Elix. Roll 193. 


FJECT IONE FIRMA. The caſe was, Leverſage made a leaſe A leaſe ismade 
to Stephen Cabel, Jo. Cabel, and William Pain, by indenture, >, A. B.andC, 
« to have and to hold to them for term of their lives. PROYISsO, , — _ 
« and it is covenanted and granted between them, that the ſecond kf 0 JOE —— 
« ſhall not occupy the land during the life of the firſt ; and the © and gramed 

« third ſhall not occupy during the life of the ſecond.” The, thattheſecond 
firſt occupieth all and dieth, and then the third enters, and made . me ona 


2 leaſe to the plaintiff, who was put out by the defendant; and all « the 1; of the 
this matter was found by ſpecial verdict. The queſtion was, If « gr, and the 
this proviſo be a limitation of the firſt eſtate, and ſeveretn the © third ſhall not 
eſtate which was given to the three jointly, and makes each of | occopr dur- 

them in remainder one after the other? or, Whether it be only a 4 ono 
nude covenant ?—HARz1s, 45 the plaintiff. There is a joint eſtate — This is but a 
giren to them expreſly by the premiſes of the deed ; and the words collateral cove. 


after in the provi 2 cannot ſever the eſtate, and divide it ſo that one nant which ſhall 
fall take alter the other; and the proviſo is void and repugnant Mr mens 

' | ture of the eſtate 
to the premiſes ; and he cited a caſe in Bendlbe to be fo ruled, z enbytbe pe- 
14. Edu. b.— HAL contra, The proviſo is an explanation of the mites, 
premiſes of the deed, and may ſtand with it; and is a limita- Ante 25. 58, 
tion of their eſtates, how each of them ſhall take; and cited , Leon. 37. 
8. Ed. 3. a leaſe unto two, habendum to one for life, remainder Moor, 267. 


to the other. And he faid he had known it reſolved in this 12. Term Rep. 
court, where a leaſe was made to three, habendum to them for their 795+ 


lives, Kicker prout nominant in the deed; this made each of them 


in remainder after the other. And in the common bench it was 

ruled, that where a leaſe was made to three for their lives, haben- 

dum to them, to the uſe of the firſt for life, and after to the uſe 

of the ſecond for his life, and ſo to the third; they were ſeveral (a)Adjudeed for 
Y JAdjudged 

eſtates one after another: ſo here, their intent appearing to be ſo. the plaintiff, that 

—GawDy held ſtrongly, that the proviſo ſhall not controul the it's a Joint. 

expreſs limitation before.—ScHuTE and CLENCH contra; becauſe —— 

their intent appeareth; and one cannot have covenant againſt the 1 N 

on, = ag occupy not according to the limitation of their Poſt, 105. 

c a). ] 


Carden againſl Tuck. | a 


FJECTIONE FIRMLZ. Upon ſpecial verdi& it was found, By the deviſe of 
that {: S. being ſeiſed of a meſſuage, to which a garden and — bow ml 

curtilage did belong, joined together and incloſed with a wall, and lage will onld 

there was no way to the garden but through the meſſuage. He without ſaying 

deriſed the meſſuage to his ſecond ſon in fee, and mentioneth not cum pertinentiis, 

the garden or curtilage, nor faith cum pertinentiis. If the garden Ante 30. 

and curtilage paſſes? was the queſtion.— After argument by HE AL Keilw. 57, 

of the plaintiff *'s part, and Dx EW / 7s the defendant, it was adjudged, Moor, 24. 

— the garden and curtilage did paſs: for they 7 clearly, 4 3 

at a curtilage is as parcel of a houſe, and ſhall pals in caſe of a co. Lit. 5h 

—_ without ſaying cum pertinentiis ; as a ſtable or dove-houſe. 56. b. 

— doubted of a garden, becauſe it is but a place of pleaſure; but 2. Co. 32. 

SPINS they reſolved the garden did paſs; for it is as well for * ond 
My as pleaſure, | | 2. Ch. Caf, 2 

: Lit. Rep. 6. ey nn pe OO 
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unt in remain. A. B. who was admitted tenant for life, a 
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Casr 5 | John Harris againſt Nicholas Bowden. 


An action on ACT ION UPON THE CASE. Becauſe the defendant at H. 
ene caſewitne © > enticed the plaintiff to play at dice, at a ſport called Fir; 
ane dice ans OR NINE, 2 to deceive him and get his money; and he by 
thercby winaing the defendant's perſuaſion did play with him at the ſaid ſport; and 
the plaintiff's the defendant, in playing at the ſaid ſport, delivered to the plaintif 
money, guoſdam talos weraciter titulatos to play with; and when the dice 
F. N. B. gs. came to the hands of the defendant, he by practice, falſly and 
7. Roll. Abr. fraudulently, gueſdam alios talos falst et ſubdolt titulatos, quos numery 
nog 6. Quiique vel novem, aliquo jattu unquam r e civiſſet, adtunc et ili 
— Gag — dem projecit, and then played with the ſaid falſe dice (a), by which 
1. Hawk, P. C. the plaintiff loſt to the defendant divers ſums of money, amount. 
344+ ing to forty-one pounds fix ſhillings and eight pence. And the 
Cowp, 654. detendant_falſly and fraudulently, under the colour of getting, 
2. Term Rep. took and carried away the ſaid money, to his damages two hundred 
039 marks. The defendant pleaded not guilty, and it was found 
againſt him; and it was alledged in arreſt of judgment, Fir, 
that the word tales“ was no word for “dice. Sed non all- 
catur ; for it is a proper word for dice. Secondly, that the 
word © luciſſet”” was written with a c, which is for ſhining ; but 
the record was viewed, and it was written with an /: and the plain- 
tiff had judgment. - 
3. (a) See 16. Car. 2. c. 7. and 9. Ann. e. 14+ 
Care 56. William Willoughby's Caſe. 


Iuclofing a H was indicted before the Juſtices of Aſſiſe, for that he tis 
— ngtoogg armis had incloſed certain land, in which Williams and othen 
ae ne had common, time out of mind. Exception was now taken to 
it be done vi + the indiftment, becauſe it concerneth only the intereſt of partici- 
n; and an Jar perſons, and was no common nuſance to the queen's people; 
indiQment for and it concerning a private commodity of certain perſons, and 
__ _ not of the queen, or her people in general, the parties grieved are 
d. to have their action upon the caſe, 27. A. 10. And Madex's Cal 
Port. 654 was adjudged the laſt term (a), that for a private commodity, u- 
22. Aff 6. medy ſhall not be by indictment.—2. Exception, that it was #14 
2. Roll, Abr. armis, and a man cannot incloſe his own ground vi et armin 
$3: . Exception, that the tee of the indictment was at the gaol-& 
22 - | livery, in the county of Nettingham, before ROBERT SCHUTH 
2. Will. 3j Francis GAwDY, and other Juſtices of the Peace of the queen, 
x. Burr. 259. &c. in the ſaid county; and for this cauſe it was alledged to he 
1. Hawk. P. C. void, for at a gaol- delivery they have no authority to take ſuch i- 
„Hemm Rep, dictments (5). And this was held a material exception; but ti 
5 „„.  ** Juſtices ſaid they would adviſe, &c. 

(#) Ante 361. (5) Sed vide 2. Hawk. P. C. 32. and the caſes there cited, contra. 


Car 17. Knight againft Fortipan. 
, Michaelmas Term, - i 30. > ag 265. 
Surrender by "] RESPASS. The'caſe was, A copyhold was granted to one fi 
—— life, remainder to an infant in 2. they 77 in a ſurrender i 
an in- 
nd he in the rema! 
der, does not dics, and the heir of him in the remainder enters ; and, If he 1 
bar the entry enter, or ſhall be put to his dum fuit infra' ætatem ? was the que, 
Ae heir to tion. And it was afgued by TANFIELD and ATKINSON, and 
der. the entry was adjudged lawful. For a ſurrender is but a conv 
Poſt. 148. 662. ance by matter of fact, and no higher; and the heir may ent 
44. 717- and bring treſpaſs before admittance. | 
= 22, 3 95+ Moor, 596, 2. Com, Pig 493+ Cro. Car, 103. Gilb, Ten, 193. 1.18 
2707. 
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Trewinian againſt Howell. Carr 18, 


ROR of a judgment in a/ſump/it againſt the now plaintiff, as Mt will 
— to T — = | cot — in which Howe! de- —_ a 
clared, that whereas the teſtator was indebted to him in a certain gestion ef hie 
ſum, the ſaid Trewinian, the then defendant, did aſſume, that if having ſuffcient 
he had goods ſufficient, that he would pay him; and alledged, afſzts; and if 
that he had goods ſufficient. Upon on afſump/it, it was found for he «xprebily | 
the then plaintiff, who had judgment. Upon this, error 1 
brought; and the principal error aſſigned was, that there is no be gs bonir Pre- 
ſufficient conſideration alledged ; for the having of goods was no priis. 
conſideration ; but in conſideration he would forbear to ſue, &c. Foſt. 406. 
this had been a good confideration. But it was ſaid of the other Latch. ar. 

arty, that he being executor, his promiſe (he having aſſets) doth 1. Vent. 41. 
bind him, for he 1s in duty to pay it —DAx1EL ſaid, it was ad- 7 — ou 
judged in one Hudſon's Caſe, that a promiſe of the executor to Comp. 284. 
pay a debt, 1s binding, if he hath aſſets, otherwiſe not. And fo 
CoxE ſaid, it was adjudged in Sir William Cook's Caſe, that ſuch a 
promiſe is good without any other conſideration, if he hath aſſets 
of the teſtator in his hands, otherwiſe not; for the confideration 
is only by reaſon of the act and debt of the teſtator ; and, there- 
fore, ſhall bind me no further than the goods of the teſtator 
amount. Second error, that the judgment was general, and not de 
honis teftatoris, as it ought to be; for by ſuch a general judgment, (%) vide the 
he ſhall be charged of his own goods. —THE CougrT faid, they ciſeof Hawk v. 
would adviſe. But at another = (abſente WRAY) it was ad- Saunders, 


judged, the judgment ſhould be affirmed; for it was a good oy 


ſumpſit, and he be charged de bonis propriis, being of his own z,,,,,, 
promiſe (a). Dougl 115, 
Oſbaſton againſt Garton. Carr 19. 


EM of a judgment in an afſump/it; where Garten declared, nA for 
that OHaſton did aſſume to pay to him for every ſtone of wool * — 
he delivered to him fix ſhillings and ten- pence; and faith, that he de- alledge wot ag 
livered to him ſo many ſtone of wool as amounted to thirty-nine miſe to pay 
pounds ten 1hillings ; and alledged further, that licꝰt ſæpiùs reguiſi- their value; a 
tus to pa the ſaid thirty-nine pounds ten ſhillings, he had not P*<ial requeſt 
paid. The defendant pleaded non aſſump/it to pay the ſaid thirty- wy . 
nine 3 ten ſhillings, nec aliquam inde parcellam; and found place when 
_ t him, and judgment. Two errors aſſigned.— 1. That he and where 
aith licet {qe requifitus, but ſheweth not the day and place of ſuch requeſh 
5 requeſt; and this is nat properly a debt, but riſeth by reaſon my owns 
ot the delivery of the ſtones of wool ; and therefore ought to ex- — ” 
prelsly alledge a requeſt, being a duty that accrueth with the com- 
mencement of the promiſe, and not before: and of that opinion 5 vide 
2 the whole Court.—2. Error, for that the iſſue was, that he gn cy $a 
—_— aſſume to pay the 2 pounds ten ſhillings, &c. 3. guia. 25h. 
= is not alledged in the declaration; but that he aſſumed to Cro. Jac. 639+ 
ah or every ſtone of wool fix ſhillings and ten-pence, which 
unted, &c. and ſo no iſſue was joined: and of that opinion 


was the Court, and the judgment was reverſed, al 
any 
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1. Bl. Rep. 456. DR. Fon p declared to the Juſtices, that by the civil law, a" 
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cen 20, Albany agaiz/t Sir Anthony Sturline. 


A writ of errer F RROR in the exchequer- chamber upon a judgment in by 
8 E regis in an aſſumpſit. The writ of error fagpoled, that the . 
ovements, as well COVETY in the action was of 2221. damages, whereas in truth th. 
x5 the coſts and damages and coſts aſſeſſed by the jury did amount to fo much; bu 
the damages the Court did adjudge to the plaintiff de increments twelve poung;. 
aiſeiſed by the fo as all the damages did amount to 2341: and it was ſaid now in 
m 8 court, that there is no recovery of 222 l. only; fo the writ wx 
no warrant to remove the record, 9. Hen. 6. But Poyn ax more, 

that the writ of error was well brought; for it needed not to har: 

mentioned all the damages; but only what was found by verdia, 

and might leave out the other. —Cvr14a contra: for when the 

damages are aſſeſſed, they are entire, and cannot be divided; and 

thereupon awarded, that the writ of etror was not well brought. 


5 Michaelmas Term, 


29. and 30. Eliz. In the Common Pleas, i 

1 : 16 

88 * Broker againf Charter. 
Roll 2116. the 


An'executor RESPAS. It was found by verdict, that Sir Ralph Rell 
ary being poſſeſſed of a term, did make his will, and thereof 
— «pap did make Bacon the Lord Keeper, CATLIN Chief Fuſlice, and 
refuſes, he can Others, his executors, and deviſed the term to LoR D CATLIN, and 
not afterwards died. All the executors writ a letter to DR. DALE, Judge of the 
Prerogative Court, that they could not attend the execution of the 
will, and defired him to commit the adminiſtration to Han 
Wem. 37. Goodyer, the next of kin to the teſtator; and the adminiſtration 
was accordingly granted : but the Regiſter entered the cauſe, for 
Gitb, on wills, that the executors did defer ſuſcipere onus teflamenti. Aſter this 
425. CarIIN entered upon the land deviſed to him, and granted it over. 
1. Leon. 135. The doubt was, If this grant was good? Firſt, If the letter be 3 
ſufficient renunciation? Secondly, If they once refuſe, if they, 
2. Salle. 3. " after adminiſtration granted, may adminifter at their pleaſure! 


3- Burr. 1455. nouncing may be as well by matter in fact as by a judicial act, and 
they may refuſe by paro/; and cited a rule in the civil law, Non ul 
eſſe heres, qui ad alium vult transferre hæreditatem; and, Haredita: if 
totum jus quod defunttus habuit. And to the ſecond matter he ſaid, a 
Ou ſt repudiaterit hereditatem, amplius hæreditatem petere im 
poteft ; and, Qui ſemel repudiaverit ſhall not after be executor, qu batt 
tranſit in contractum; and that executors cannot refuſe for one the 
time, but for ever; but they may pray time to adviſe of taking | 
upon them the executorſhip, and it ought to be granted; and in tut 
caſe the ordinary is to grant in the mean time letters ad colig* 
dum, &c. but is not to grant adminiftration. And for theſe er 
ſons there being a refuſal, the grant made after adminiſtrato" 


committed, was void; and ſo was the opinion of the . 


Eaſter Term, 


30. Eliz. In the Queen's Bench, 
Sr Chriſtopher Wray, Kut. Chief Juftice. 


Sir Francis Gawdy, Kut. 

John Clench, E.. 5 Tuſtices. 
Robert Schute, E/q. 
Sir John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


_—_— 


— — 


Prowſe againſt Cary. | Carr ts 


CTION for words, Thou haſt procured falſe witneſſes Si mois wie 
to ſwear in ſuch an action.“ Upon not guilty, it was — 
found for the plaintiff—GLANVILE moved in arreſt of perjury are 

judgment, that the words are not actionable; for it is not alledged, enable. 
that he ſuborned or procured them to ſwear falſly ; or that he knew 22 

they would fwear falſly.—-Cux 1A contra. For when it was ſaid, he 1 Mod. zor. 
procured falſe witneſſes, it is intended in malam partem, that he ?* Roll Rep. 
procvred them to ſwear for him, which would ſwear falſſy. But if ow Jac. 1 
the words had been, You brought in falſe witneſſes,” action did Ye; 72. oe 
not he for them. 2. Salk. 696. 


Mildward et alli. 11 


AN INDICTMENT upon the 8. Hen 6. c. g. againſt them An indiamene 
was diſcharged ; for the ſtatute was recited, that it any be of for a forcible . 
his lands and tenements expulſed or diſſeiſed, or be held out with ©" is bad if ie 
force, and faith not manu forti; for the words are, manu forti ex- — 
pulſed or diſſeiſed. Secondly, the ſtatute is recited, that the party — 
grieved may have his recovery per aſiſam nove aſſiſæ, whereas it is cio. Car. x 
to be dein: and the parties had reſtitution.ä— Nor a, the re- 2. Bull. 158. 
cord of the indictment was removed in Michaelmas term laſt. 2. Hawk. 349. 
1 the | Burr. 165 8.1731. 
Jerome and Avicia Uxor' againſt Phear and Neale. Cs 3. 
k Hilary Term, 29. Eliz. Roll 515. 
RESPASS of aſſault and battery, and wounding of the feme & Plea of mollie 
plaintiff. The defendant pleaded, that the village of New {752m cots 
Sarum was an ancient city, and that time out of mind it had been juſuty — 
uſed there, that upon complaint to the mayor of a battery and or wounding, 
affray, that he, as'a juſtice of peace, ſhall ſend his ſerjeant at mace, c. &c. 
IT an officer cons, for the party to come before him and anſwer, Poſt. 243- 
dec. And alledgeth in facto, that Jerome the plaintiff had made a Lat. 929. 
battery; and thereupon complaint was made to the mayor: he ſent 3 — 9 
the defendants (being conſtables there) to attach him, : and to bring 88 
im before the mayor to anſwer, &c. whereupon they came to Le. Ray. 273. 
um to attach him, and the feme plaintiff eos impedivit; where- 252. 
= they laid their hands upon her molliter, to cauſe her to de- . — * 
a that they might attach him, which is the ſame treſpaſs, Ste. ,com.vig.zs; 
ad demand judgment , afio, &c. Upon this plea, it was de- 1. Bac. Abr. 15. 
| murred © | 
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murred in law.— Cox x argued for the plaintiff, and alledged, that 
the plea was inſufficient for four cauſes. | Firſt, that the preſcrip- 
tion was void, and againſt law. Secondly, that they came to 
attach him, but ſaith not within the city; and it may be intended 
in another place out of the city. Thirdly, the defendants alledge, 
that they did molliter lay their hands on her, which is the ſame 
Poſt. 268, 384. treſpaſs, but anſwer not to the battery and wounding, nor traverſe 
| it. Fourthly, they juſtified at New Sarum, but do not traverſe the 
treſpaſs, which was i (a in Middleſex. And for the firſt point, 
Coke ſaid, it is againſt Magna Charta, and 25. Edi. 3. c. 4. & 42. 
Edw. 3. c. 3. that none ſhall be impriſoned, but by reaſon of 
indictment, or due proceſs of law, and not upon complaint; and a 
preſcription to be a juſtice — eng cannot be, for the authority of 
a juſtice of peace commenced by the ſtatute of 2. Edw. 3. c. 16, 
and before that time they were only conſervators of the 
and the other matters are apparently vicious, and no defence can 
be made of them.— TuER CouxT commanded that judgment 
ſhould be given for the plaintiffs, and principally for the two lat- 
ter points ; for they would not ſpeak to the firſt, becauſe it touched 
the authority of mayors, &c. But the next day they commanded 
judgment to be ſtaid, and that the plaintiffs ſhould come before 
them ; by which it ſeemeth, they intended to make a compoſition, 
Vide Cre. Jac. 664. . | 


Carr 4 . Nicholſon againft Lyne. 
Words are ac- CTION for words. That the plaintiff being a miniſter, the 
tionable, though 4 4 defendant ſaid of him, that he had two wives (a), to cauſ: 
— a him to be deprived. Upon not guilty, it was found for the plain- 
dle in the ſpiri- £1ff.—COKE moved in arreſt of judgment, that the words were 
tual court only. not act ionable, for it is a ſpiritual fault; as to call one heretic, &c. 


Sed vide Poſt. But it was anſwered, that foraſmuch as the plaintiff was a miniſter, 


$92. . this is a defamation, and cauſe of deprivation, if true; yet judg- 
ment was given againſt the plaintiff. ' f | 
(«) By 1. Jac, 1. d. 11. bigamy is now felony. 
9 Pearle againſt Unger. 


SSUMPSIT. And declares, that he was poſſeſſed of certain 
ar a ab A land for years: the defendant, in makes he had occupied 
part of the con- the land, and had paid the rent to the defendant, viz. thirty pound 
fiderationisexe- per annum, all the time he had occupied it, aſſumed to fave him 
— rmleſs for the occupation of the land always during the tern, 
Poſt, 438. as well for the years paſt as to come; and alledges, that before 
the time of the promiſe, viz. ſuch a day, &c. his beaſts were take 

= — — feaſant, &c. and that the defendant had not ſaved hin 

'®* harmleſs of it: and upon not guilty, it found for the plaintif, 

142, | po guilty, it was found for the p 
and-damages affeſſed, —GoLpinG moved in arreſt of judgment, 
that here is no conſideration to maintain the action; for the con- 
ſideration and cauſe of the promiſe was a thing done before, vn 
the occupation and payment of the rent; which being paſt, ar 
no conſiderations for a thing future to be done. —But it was 20. 
judged for the plaintiff; for the conſideration, that he was in poſ- 
ſeſſion, and had paid his rent, and was to pay his rent, is ſufficient 
to cauſe the other to defend his poſſeſſion fe the time 


to come, ; 
” Ric! 1000 
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Richardſon againſt Pricket. Car 6. 


FALSE IMPRISONMENT. The plaintiff ſuppoſed the treſ- pleading. 
ſs and falſe 3 to be 10. Dec. 29. Ear. The de- 

ſendant pleads, that he, by virtue of a warrant of the ſheriff, &c. 

did arreſt and impriſon him, 2. & 3. die Decemb. before. ABsQUE 

oc, that he was guilty before or after, &c.— The plaintiff ſaid 

he was guilty of the treſpaſs, &c. after the third day of December, 

rout in narratione — ſpecificatur. And upon this they were at | 

iſſue; and it was found for the plaintiff. And it was ſaid, that. * 

the iſſue was not well joined; for it is, that he was guilty, &c. 

after the third day, &c. but faith not, and before the action 

brought. But it was ruled to be well joined; for when it is ſaid, he 

was guilty after the third day, &c. prout, &c. it is to be intended 

between the third day and the day of which he counted. And 

the plaintiff had judgment. | 


George's Caſe. CA 7. 


ACT ION for words, Thou art a couzening knave; thou haſt words are noe 
« couzened me of twenty pounds at ſuch a place, and ſuch a aQtionable, if 
man of twenty pounds; and there is never a George in England ten aue ſo 

« but he is a couzening fellow.” Upon not guilty, it was found Ses _ 
for the plaintiff. And it was ruled, that the action lieth not; for —— — 
WAV ſaid, they are too general to bear an action; and a man is to to puniſhment, 
ſuffer no pain or loſs for thoſe words, if they were true. And one if ue. 
Egletn's Caſe was cited to be adjudged, © Thou art a conzening 3; ©: Monat. 
« coroner ; for thou haſt couzened J. S. of his lands ;” no action Heng pots 
lit. And WRA faid, that in a writ of error between Harter Cro. Car. = 
and Middlemore, which doth depend in the exchequer-chamber, 2. Saund. 30. 
action for theſe words, . Thou art a couzener, for thou hadſt me 

* to Coventry, and didſt couzen me of eighty pounds, judgment 

was given for the plaintiff in the queen's bench ; but it was never 

moved in that Court; for if it had, they would not have given 

judgment. Nor A, Trin. 30. that judgment was reverſed in the 

exchequer- chamber. | | 


Do@on againſt Prieſt. ; Care g. 


FJECT IONE FIRMA. Upon ſpecial verdi& it was found, Tenants in 
* — _— — r of a houſe and land made Py 
tion within the houſe, of the houſe and land, b o] make partition 
without deed : the _— was, If it were a good — And 2 
the opinion of the Court was, that a partition between tenants — the 
in common upon the land, is good without deed ; for it amounts time; but a par- 
to a livery in w; but it is not ſo between jointenants, for they tion berween 
manga make livery one to the other. But Wxzay, C. J. ſai — 
1 © 2 partition made by parol of a thing that may paſs without out deed. 
way as a leaſe for years, is good. But in this caſe the partition Hargrare's 
_ the houſe, and not on the land, and it was not found the Co. Lit. 169. a. 
— Es view i and ſo it cannot amount to a livery Nn 
* for that cauſe it was adjudged for the defendant, that Cop. 219. 
partition was not good for the land, for which only the action Poſt. 142. 


Was brought. 
Knaveſburgh's 
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cast 9. Knaveſburgh's Caſe. 
An indiament LIE was indicted upon the 8. Hen. 6. c. 9: which recited ths 
for a forcible ſtatute to be, If any be of land or tenements manu forti ex. 
| de ane > pulſed and diſſeiſed in the conjuntive;”” whereas it ought to be in 
the conjunttive, the dizjunfive : and for this miſrecital of the ſtatute, the india. 
| is bad. ment was diſcharged, and a precedent was cited in Afichazimas + 
Pot. 697. term laſt, of the like judgment for the ſame; 


cas 10. Tho. Cookſon and Anna Uxor' againſt Jo. Caſtline. 


— and "] RESPASS for entering upon their land, et herham iþforum Thy, 
— yo & Anne adtunc & ibidem creſcentem meſſui t & fuccidit, & 1 
entering their enum compoſuit, & wiginti carucatas fæni inde provenient cepit & 
tand, and taking aſportavit. Upon not guilty pleaded, and found for the plain- 
20 loads of hay tiffs, it was alledged in arreſt of judgment, that the action doth 
1 not lie for baron and feme of the twenty loads of hay taken, &c: 
* for it is a chattel ſevered from the iftheritance and veſted in the 

2 _ '95* baron, for which the feme fhall not join with him in the action. 
© _ But the clear opinion of the Court was, that they may well join; 
Doug). 333. for as they may join in treſpaſs de clauſo fracto, and cutting their 
graſs; fo they may join for the hay coming off it: and it was fo 

adjudged ; and the like judgment was given this term, between 

Wilkes and his wife againſt Betz. But Wray, C. J. ſaid, if it 

were for taking twenty loads of hay, but ſay not inde provenient', it 

is otherwiſe ; for it may be intended of hay lying upon the land 


before, for which they cannot join. 


Carr 11. | Harward againft Furborne. 


Coſts given by a DEBT brought here for ſixteen ſhillings given fot coſts of ſuit 
j in an inferior court, upon a non-ſuit by the 23. Hen. 8: 
ee 7- After verdict, GoprREX and HovcuTon moved in arreſt 
may be reco- of judgment; for ſuch a petty ſum, action lieth not in this court 
vered in te againſt the ſtatute of Glauceſler, which enacts, that no action ſhallbe 
kings _ brought here for any ſum under forty ſhillings. —But THz Cour 
- nga held clearly, that foraſmuch as the coſts are given by a latter ſtatute; 
- 2. Wil, 318. they are recoverable by an action of debt in this court; and they 
3. Wil. 48. gave judgment for the plaintiff, 
3. Burr. 1592+ Cowp. 367. 4. Term Rep. 73. 


Carr 124 Smith againff Haws, 


A deviſe to 2 OVENANT. The caſe upon dtmurrer was, William Redman, 
———_ = C dfather, father and — The grandfather was ſeiſed of 
bis ſon and heirs 1and in fee, and deviſed. it to the father fer life, the remainder to 

males of bis the ſon, and the heirs males of his body, remainder to the right 
body, remainder heirs of the deviſor, and the heirs males of his body begotten. 
— The grandfather and father die. The ſon dieth without iſſve· 
in ml mae. male, having iſſue Aune. The faid Aunt takes huſband; and the 
On the death huſband and Anne ſell the land to J. S. in fee, and did covenait, 
of the deviſor, that they were ſeiſed of a ſufficient and lawful eftate in fee-fimple 
the ſon takes And if this was an eſtate in tail, or a fee-ſimple in Aune, who 
— the heir of the deviſor, was the queſtion ? 
Qs right heir, Swinb. 180. 1. Term Rep. 630. 
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GoDFREY argued thatit was an eſtate tail; for his intent was MITE 
apparent that his right heir ſhould have an eſtate tail; and it is here 2 
5 fully limited as if he had expreſsly limited and appointed that 

he ſhould have an eſtate tail; and his intent being ſo, the law will 

conſtrue an eſtate tail, his intent not being againſt law; and cited 

Huſſey's Caſe, 3. Hen. 8. Bro. . 9. Hen. b. pl. 25. by Paſton. 


Coxk contra. It is a fee-ſimple ; for immediately by the death „ 
of the grandfather, the remainder doth veſt in the father, as his got rg, 
right heir, and veſteth in him as fee-ſimple, and cannot by 
matter ſubſequent be converted into an eftate in tail. And ſo it 
was adjudged. | 


— — 


Cole's Caſe. . . 
In the Common Pleas, 


A SSUMPSIT. And declared, that whereas the defendant was piedisg ig 
indebted to J. S. in twenty pounds, in conſideration that the afum;/i. 

plaintiff at the defendant's requeſt agreed to give his bond to F. S. 

for the ſaid debt, the defendant did aſſume to fave him harmleſs ; 

and alledgeth in fact, that he did give his bond, &c. and he was 

ſued upon it, &. Upon nom aſſump/it, it was found for the 

— 3 

SHUTTLEWORTH moved that the 7 had not well de- 

clared, for that it is not alledged that he gave notice that he had 

made the bond, and was ſued upon it. Pur it was adjudged for 

the plaintiff; for the defendant at his peri] ovght to take notice 

of the obligation, &c. as in a bond to ſtand to award, he is to 


take notice of it. 


ANDERSON, _ Taue ſaid, if one be obliged to make ſuch 
ſſurance as J. S. ſhall adviſe, he ought to take notice of the aſ- 
ſurance deviſed at his peril, becauſe a certain perſon is appointed 
o do it. But if it be ſuch aſſurance as my counſel ſhall adviſe, I 
dught to give notice of the aſſurance; for he cannot take notice 
ho is my counſel, And for the other point, he ought to ſave 
org without requeſt, viz. by payment, of the money, 
dr, &c. 


= I Sh. eV. 5D ©. ED, 
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Edward Seymour againſt Sir Jo. Clifton. wetting 


In the Exchequer Chamber. 


RROR. The error aſſigned was, For that the iſſue was joined, Praedifu omit- 
that * Fo. Clifton hoc petit quid inquiratur per patriam, et Ed- ted in entering 
'ardus Seymour imiliter, but ſaith not © prædictus. But inaſ- the fimiliter. 
uch as there was no other Edward named in the record but the Gould. 89. 
efendant, and ſo cannot be intended another perſon, and the 

ford © predifius” is but of form, and not of ſubſtance, it is 

ded by the ſtatute, and may be amended ; and the word © predi” 

4s put in, and the judgment was affirmed. 

l H Stranſham's 
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98 . Eaſter Term, 30. Eliz. In E. C. 


Cagn1 5. Stranſham's Caſe, 


In trover, the (COKE faid, it was adjudged in action of trover and converſion, 
converſion is that the converſion is traverſable ; for it is the ſubſtance of the 
the zort which action, and the tort ſuppoſed in him, and ſo may well be tra- 
al dhe agen, verſed ; for if one finds goods, but doth not convert them, no 
and thzrefors àction lieth ; as the caſe was in a trover and converſion of goods, 
traverſable, the defendant ſaith he took them damage fraſant, and impounded 
Poit. 201. 377- them, ABSQUE HOC that he converted them to his uſe. And in 
Ante, 78. Leake's Caſe it was adjudged thet the place and time of the conver- 
10. Co. 56. b. ſion are to be alledged, for they are material; and for that they 
Goular 33. were not alledged, the bill was abatcd after verdiA (a), 

Cry. Car: 263. 1. Brown. K. 5. . Dig. 30. 118. 2. Term Rep. 756. 


() Sed vide 16. & 17, Car. a. 6+ 8, 


Casp 16. Coke againſt Barrows, 


elt. ERROR. For that the plaintiff in aum declared, that 
| - whereas he was indebted to J., S. in forty ſhillings, the de- 
So P42 fendant, in conſideration he had delivered forty ſhillings to hin, 
1. Term Rep. did aſſume to pay it, and to diſcharge him againſt J. S. and al: 
31+ 62. ledgeth that he had not dif ed him, but ſuffered hjm to be 
ſued for the forty ſhillings by C. executor of J. S. but doth 

Was 


not alledge that J. 8. cad. 


But Thx Cour held it good enough; for the plaintiff had 
directly alledged that he had not diſcharged him; and the othe 
Matter is but circumſtance ; and the judgment was affirmed, 
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Trinity Term, 0 
30. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kut. Chief Juſtice. 
Sir Francis Gawdy, Kut. 5 
John Ctench, Ef. 0 Fuftices. 
Robert Schute, E,. y 

Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 


2 — 


Inglebath ogainft Jones. ö Cart i. 
Tat. Hilary Term, 30. Flix. Roll goo. 


\ CTION for words: Thou art a bankrupt knave, and a ln an aftia . 
_ * pocky knave, and let them bear — that ſtand by, 7 f the 
« and I will prove it.” The defendant pleaded that he} material 

ſpake the words at D. in Eſſer, and that at ſuch a place, &c. he by the defend- 

had made an accord with the plaintiff for all treſpaſſes, actions ant's plea, the 
and debates in every place (except in London), and had 1 him Plaintiff may at 
ſatisfaction for them, ABSQUE Hoc that he ſpoke theſe words in — 

London. The plaintiff replied, that he ſpake the words in London and join igue 

prout, Wc. ABSQUE Hoc that he made ſuch an accord prout, c. upon it; ormay, 

Upon this it was demurred in law; for it was ſaid the plaintiff dy general 

muſt maintain his declaration, and is not to traverſe that which cy — 

was but an inducement to the traverſe.—GLANVILE. The tra- pos 10% 405 

verſe taken in the replication is, good; for the place where the 478. 667. 116, 

words are ſpoken is not material; but when the defendant by his $42. 868. 

= hath made the place of ſpeaking material, there the plaintiff co, Lit. 282. b. 

ath election to maintain his declaration, and that the words 1. Saund. 22. 

were ſpoken there, and join ifſue upon it; or may by general Moor, 429. 

words maintain his declaration, and traverſe that which is falſly 1118. 

alledged to take from him his action; and he is to be received to; 

which of the pleas he pleaſeth; and cited 32. Edw. 3. pl. 23. 

4b. Ediv. 3 pl. 30. 10. Edw. 4. pl. 2. And afterwards it was 

adjudged for the plaintiff, 0 


* 


Engurſt againſt Browne. Caik . 
AET ION for theſe words: Thou wert a ſuitor to a wo- Judgment in 
„ man in Southwark, and didſt couzen her of her goods, flander dayed, 
and procured certain falſe witneſſes to be forged.” After ver- cauſe the 
dict it was alledged by DANIEL in arreſt of judgment, that then — 
words are not actionable; for the firſt words, Thou didſt ame 53. 95. 
couzen, &c,” have been lately adjudged not actionable. And for 
the laſt words there is leſs doubt; for it appeareth not what their *+ T Rep. 110. 
teſtimony doth concern, nor that the forgery of it is to any pur. 
poſe; for it may be of ſome ſmall matter.—And the Court com- ' 
manded judgment to be ſtayed; for WRAx ſaid, they are petit 1. 
Paras to maintain an action. 
| H 2 Naſh 
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100 
cal 3. Nath agaινte Edmunds. 


; Michae/mas Term, 29. & 30. Eliz. Rell 261. 
A deviſeof lands FJECTIONE FIRM.E. And declared upon a leafe made to 


not written by him by five women, daughters and heirs of 7o. Dover. Upon ſo 
the deviiur, or not guilty, the jury gave a ſpecial verdict: “ Ihe faid Dover was * 
1 « ſeiſed in fee of the land held in ſocage, and that he declared to dj 
T + 7//\lliam North and others his will to be, that /. C. leffor of the A 
Keilw. 209, ** defendant ſhould have his land; and the faid I iiam North te- 3 
And. 34. « cited the words to him, and aſked him if this was and ſhould be ti 
3. 3 his will; and he anſwered, that it was. And they further find lh 
— —9 = * « that the ſaid Nerth, in the life of Dever, and for his own remem- th 
Sid. 362 e brance, and without the appointment of Dover, writ the ſaid will, 2 
2. Keb. 306. and afterwards Dover died. And if this were a good will. being ge 
1. Leon. 113. ſpoken with ſuch direct words, and being writ in his life by the th 
OW an witneſs for his own remembrance, and without the appointment qu 
Wills, zg, Of Dover ? was the r the Juſtices (who ſhewed their 
Sub. on Ber. opinions ſeriatim) held it to be a void deviſe, becauſe the will wa 
85. not writ by the commandment of the devifor, or by his conſent, 
Pow! Devi. Hut of the perſon preſent, of his own. head; but if he had writ it E 
2 3 Without the deviſor's conſent, and afterwards had read it to him, 
| and he had agreed to it, this had been as good as if written by his ane 
appointment, as Hraune's Caſe, Dyer 72. And it in the principal wa 
5 it mould be à good will, it would be a great miſchief; for the 
then if one ſhould ſay to another when he is in health, I deviſe any 
* ſuch land to 7. S.“ and he afterwards writeth it in the life of the br ; 
party, but he never hears of it afterwards nor agreeth to it; if this nat 
Mould be a good will, it were not reaſonable; for perhaps he had 14. 
aſterwards altered his intention. And judgment was given ac- defe 
cordingly. 4 tak 
Nor A. RoBERT SNAG, who argued in this caſe, ſaid it was ſucl 
. ruled in chancery in Sir Richard Pcxall”s Caſe, when he deviſed tiff, 
cp. 52. certain land to his wife for life, and commanded it to be written, men 
and it was written, and a proviſo added by the writer, that if the 
married that the deviſe ſhould be void; and this being read to 
him, he ſaid the proviſo was no part of his will, but for the re- Ty 
fue it ſhould ſtand ; and he died before the will was altered, and D 
the proviſo was adjudged to be void, aud the reſt of his will did fend 
ftand good. _ , and 
And now by 29, Car. f. c. 3. all de} his exprzſs direction; and be ſubſcribed in that 
es of lands and tenements ſhail not only his p by three or four credible wil- in h 
be in writing, but ſtened by the teſtator, neſſes. the | 
or ſome otner perſon in his preſznce, and by ſoit 
* William Collins agairf Edward Vaughan. — 
Ae NFORMATION for the queen and himſelf againſt the de- Puis | 
as . c . i: 1 fendant (a), vicar of the church of Engli/combe in com' Sa- act, 
vit ſays fot,” for Eat abſentavis f, and had not been reſident by the ſpace doub 
ent vit om & of a whole month together. After verdict WArMsLEY moved in ſcare 
tirg vltatari « arreſt of judgment, that the information was inſufficient; for the here, 
n 4 fe ſtatute is, if he abſents himſelf veluntariz, which is not alledged; the h 
ant is ir tit for if he be abſent by compulfion or reſtraint, it is out of the ways 
me ds n f atute. And of that opinion was the whole Court, that the word oblig 
Noni velanturit is of force, and muſt be in of neceſſity. puis 
Cowp. 366. , b 6-4 Mo rgan's. 
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Morgan's Caſe. | Cann 5 


EIN ROR to reverſe an outlawry upon an attainder of The, In an indic- 

E Morgan his father, whoſe ſon and heir he is, who was attainted ment 1 the fa 
and hanged for the murder of one Turber vile. Cox aſſigned the 2 » 
error in the indictment, for that the faid Thomas Morgan was in- aforeſaid, and 
dicted in the county of Somerſet, that whereas the faid T mas this relative ro- 
Mer gan nuper de D. in com. Dor ſer gen. apud WF. in comitat” predict” ters to a dit 
ſuch a day did ſtrike and kill the ſaid Turbervile; and the excep- 1 

. . * 2? 

tion was, the ſtroke and death was at V. in com. predict; and that e — 
ſhall be intended in cem Der ſet which was laſt mentioned, and tue attainder 
then the indictment in cam' Somerſet is merely void; for“ Somey- thalltereverſed, 
4" is not named in the body of the indictment, but in the mar- Fort. 184. 233. 


gent. And of that opinion was the Court; but they would reſpite 456. 886. (. 


5 . 658. 739. 
the giving of judgment until the Attorney General was ac- © Wal K 
quainted with it. Jide 18. Edw. 2. Brief” 828. 2. Hawk. 314. 
Cowp. 682. 
Marſhal again Hobſon. C 6. 


ERROR of a judgment after verdict in the city of 79:4, Two Judzment in 
errors aſſigned.—Firſt, the plaintiff brought a formeden by Bi ede, * 

and declared there according to the cuſtom, and for that tae land : - — 

was freehold, which is not recoverable but 5y writ in any court, %; and the 

therefore being by bil it was erroneous. And GODFREY faid, in jucgment cat 

any court where land is to be recovered, he ſhall have a writ cloſe His dis. 

or any other writ, and ſhall declare according to his caſe and the 

nature of the ſuit, Fitz. Nat. Br, f. 26. Hen. 6. Error” 28. Co. Lit. ** 

14. Hen. 4. pl. 34.— Second error. The judgment was, that the 

defendant eat ſſue die; whereas it ought to be, that the plaintiff ſhall 

take nothing by his bill. —And it was held an apparent error; for 

fuch judgment ſhall not be given but where the queen is plain- 

tiff, againſt whom no judgment ſhall be given; or where the judg- 

ment is final, that the defendant ſhall hold it a touts jours. | 


Pell again Pell. | Carr 7. | 


DEBT y_ an obligation of an hundred marks. The condition eme 
was, It he pay fifty pounds the bond thall be void. The de- 5 we 
tendant pleads tender at the day, and none was there to receive it; bond, but judg- 

and upon this they were at iſſue. Afterward. the defendant pleads ment ſhall be 
that puis le darraine continuance this hundred marks were attached for the princi- 
in his hands in Landon, at the ſuit of, &c.—GAwD v, ſerjeunt, ſaid ard — 
the plea was not good; for an attachment cannot be pending a may be pleaded 
ſuit in this court; alſo he pleads, the fifty pounds was tendered, puis lc darraine 
and ſo the hundred marks were not due, and the attachment cannot cu; but 
be of the huridred marks; and this is no ſuch plea as can be pleaded Ar 
puis le darraine continuance; for this ariſeth by the defendant's own;, , ſuperior - 
act, and may be intended to be by covin.—THE Cour'r was in court, it cannot 
doubt for the firſt point, and commanded that the precedents be be attached. 
ſearched, if any ſuch attachment had been allowed pending a ſuit, Sid. u 
here, or in the common pleas; but they held, that the attachment of 1. Roll. Ab. 362 
the hundred marks (if attachable) was well enough, for it is al- 3. Leon. 210. 
ways to be demanded in that manner, and it is according to the * ara rug 
obligation. And to the third, they held it may be well pleaded ow hots 
pus le darraine continuance, for it goeth in bar at another day. pop, x 57 


H 3 DALTON 
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Fr, DALTON ſhewed 2 precedent in the common pleas, Mich. 12. U 
13. Eli. 164. Such attachment was made pending the ſuit and af. 


ar. tho kt continuadce. But afterwards the parties compounded, 
Car 8. Lacy again Smith. | 
In rover a3 d- 4 CTION e trover. And declareth as adminiſtrator to J. $, 
pony tn and "wr Bree was granted to him by A. B. en 


ſhewn that the to the biſhop of Peterborough, and ſheweth not that he was ordinary 
| perſonwho of the place, or that the granting of adminiſtration did belong to 
granted the ad- him; and this matter after verdict was alledged in arreſt of judg- 
n , ment. But becauſe divers precedents were ſo, and that ſuch de. 
— clarations had been allowed, the Court did give judgment for the 
Poſh. 431. plaintiff. ; 
1. Salk. 40. Cowper, 140. 


Stubbs againſt Rightwiſe. 
Trinity Term, 28. Eliz. Roll 407. | 
EBT againſt. the defendant as executer of J. S. He pleads that 
fn — — D he had taken letters of adminiſtration. Judgment of the writ, 
plead in abate- &c. The plaintiff replieth, that the defendant adminiſtered de /h 
meat that be is fert, and after took letters of adminiſtration, judgment, &c. Upon 
«daiaifirate this it was demurred. —GoDFREY, for the defendant, argued, that 
— 2 now the name of executor is lawfully changed before the action 
365. $:2.535 brought, and therefore is to be ſued by bis new name as admini- 
ſtrator, 9. Edw. 4. pl. 33. 21. Hen. O. pl. 5. 18. Hen. 6. pl. 29, 


2 13. Hen. 4. Executors” 118.—Cok k contra. For when by his 
5. Co. 344 tortious adminiſtration he hath given advantage to be ſued a 


2. Browr l. 183. executor, he cannot by his own act purge this tort, and caul: 
Stiles, 337- the plaintiff to ſue him by another name ; but the plaintiff hath 
* 1 election to ſue him one my or other, for he ſhall take no advan- 
Salle. $23- + tage of his own tort. As if one in execution eſcapes, and is taken 
Ld. Raym, 63, again by the gaoler, he ſhall not have an andita querela. And it 
2.Bac, Abr.389- will be a miſchief if the plaintiff ſhall be compelled to ſue him # 
771. adminiſtrator, for it may be that whilſt he adminiſtered of tu 


2 own wrong, he waſted the goods; and if he be only ſucd as a 
2. Ld. Raym, miniſtrator, he ſhall only be charged of the goods that came to 
1207. his hands fince adminiſtration, 12. Kich. 2. * Adminiſtrators” 21. 
2. Wil. a 58. And it was afterwards adjudged that the writ was good, and tlut 
2. Tem cb. the defendant reſpondra onfler.— Nora. If judgment be gin 
Pa- 1 againſt an executor upon demurrer, and execution be awarded, tit 

| ſheriff cannot return nulla habet bona teflatoris, but is to return 1 
devaſiavit, as if it had been found againſt the executor by verdid, 


for ER CUR1aM he hath charged himſelf by his own p 


Melwich againff Luther & Uxorem. 

| Hilary Term, 30. Eli. Roll 344. 
1f the lord of» FO JECTIONE FIRM. And declareth of a leaſe made u 
manor grants him by Jo. Melwich for twenty-one years of three meſſuage 
the inheritanc® and one cottage in Ea/iworth. Upon not guilty pleaded, a ſpeci! 
of all the ooPy- verdict was given, that the tenements of which | ejectment vs 
manor whereby they are ſevered, yet the cuſtom remains, and the grantee ſhall hold cuſtomary courts, un 
. furrenders, make and grant by eopy.— Ante 38. Poſt. 150. 210. 299. 325. $22. Sed guerre. Vide nin 
& Poſt. 443. 8. C. 4. Co. 26. Cro. Jac. 573, 2. Co. 17. a fl. Co. 64. a Hob. 181. 4.00 U 
1. No. Abr. 50. 527. Gilb, Ten, 211. 217. £51. 319. fup 
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 fippoſed, and divers other tenements in Zaffworth aforeſaid, were Mrzwien 


time out of mind; &c. until 1ſt Jan. 37. Hen. 8. el of the , #74 
manor of Beveridge, in the —. of Ber fe, of which manor pot wy 
king Hen. 8. was ſeiſed in fee ; and that the tenements of which, 

&c. and the other tenements in Eaſſworth were parcel of the cuſ- 

tomary tenements of the ſaid manor, and demiſed and demiſable by 

copy of court-roll, by the lord or his ſteward, to any perſon for 

lite or lives, in poſſeſſion or reverſion, at the will of the lord, ac- 

cording to the cuſtom of the ſaid manor ; and at the ſame tims 

one Alice Melwich, widow, was a copyholder of the tenements of 

which, &c. for her life; and that upon the faid firſt day of 

Jauuary, 37. H. 8. the ſaid king by his letters patents did grant to 2. Term Reps 
7e. Ogden, E/q. the tenements of which, &c. and the other tene- 413. 

ments in Faftworth. And find further, that the ſaid Jo. Ogden at 

the ſame time was ſeiſed of a manor called Harbridge, in the county 

of Southampton; and being ſo ſeiſed of the ſaid manor of Harbridge, 

and of the tenements of which, &c. and of the other tenements in 

Eaftworth, at the court of his manor of Harbridge held 12. Fun, 

J. Edw. b. did grant by copy the tenements of which, &c. to one 

Ro. Melwich, and to the % Fo. Melwich, to have for their lives 


fucceſſivi after the death of the ſaid Alice, according to the cuſtom, 


&c. and that this grant was upon the ſurrender of Henry Dowling 
and Rich: Dowling, of a copy in reverſion of the faid tenements, 
and they were admitted tenants in reverſion. And find that Alice 
died, and after Ro. Melwich entered and died, and that the ſaid, 
Je. Ogden enfeoffed of the ſaid tenements of which, &c. one 
Morgan Polden, who thereof enfeoffed William Conſtantine ; and af- 
ter the ſaid Jo. Melwich entered and made a leaſe to the plaintiff: 
and the defendants, as ſervants to the ſaid Milliam Conſtantine, and 
by his command, ejected him; and /i ſuper totam materiam, &c. 
The caſe was argued this term by Har &1s for the plaintiff, and 
by Ewens for the defendant ; and it was afterwards adiudged for 
de plaintiff. - For Juſtices ſaid, although the tenements are 
divided from the reſidue of the manor, yet the cuſtom remaineth, 


and they continue copyholders paying their ſervices and duties, 


Kc. And he which hath the freehold of them may keep a court 


in any place; and it is not properly a court baron, but à8 à court 
of ſurvey, at which . may be well granted, and the lord 
or His ſteward may grant copies out of court as well as in court, 
2. Edu. 6. Brooks. And a ſurrender being taken, and a new copy 
granted, is good in whatſoever place it be done. And it was ſaid, 
if the copyholders die, yet he which hath the freehold may grant ) o. xre, 
them , again; and that it was ſo held in the lord chancellor 30. 394. 443» 
Hatton's Caſe: and if they be copyholders of inheritance, they 66z. 
= compel him that hath the freehold to accept ſurretudery4; C. z. 
and make new admittances, &c. (a) NorA, here nothing was f. 117. 15. 
ſpoken of the leaſe for years, if it were a forfeiture or not, no cuſ- Cro. Jac. da, 
tom being found to maintain it. | 4. lait. 166, 
Nora. A writ of error was brought of this judgment in the Roll. Abe. 
exchequer-chamber, and the error aſſigned in the matter of law, 14. Ray. 668. 
but no judgment iven; for the ies compounded, and agreed Comb. 84. 
wich the plaintiff in the writ of error, and he had the land, as 13. Mod. 466. 
Ewens who was of his counſel told me. For be ſaid that all the 1. Bae. Abr 476. 
uſtices and Barons in the ran did hold clearly, | 
4 that 
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Mxtwiex that it was a void grant by copy; for being divided from the 
manor, the cuſtom to demiſe them is altogether gone and de- 
ſtroyed, fo as the eſtates for life which were eſſe at the time of 
the alienation of the freehold. of them and ſeverance of then, 
being. now determined by ſurrender, or otherwiſe, no new copy 
(9) — die can be made: yet the alienation of the freehold of them doth not 
caſe of Bright deſtroy the eſtates of the copyholders then in gſ%, but they ſhall 
v. Froſt, hold them during their eſtates, paying their ſervices, but no new 


Poſt. 443- eſtates may be afterward granted by copy (5). 


of 
Lo run & 
Uros zu. 


Carr 11. | _ Cfar agoinft Stone. 


The exigent | EEROR to reverſe an outlawry. The error aſſigned was, that 
muſt mention in the writ of exigent no place was mentioned where the 
2 8 ſheriff was to have the body; ſo that the ſheriff cannot know into 
body. eus what court to bring the body. And for this cauſe the judgment 
was reverſed. 33. Edu. 3. Brief” 918. 27. Hen. 6. pl. 2. 


Carr 12. Peterſon's Caſe. 


A defendant DEBT upon a bond. The defendant pleaded the ſtatute of 

— * uſury in bar, that there was an agreement between the plain- 

denn inleas. tiff and him, that the plaintiff ſhould deliver to him wares of the 

ing. value of * pounds, and that the defendant ſhould pay for the 
ſame within fix months thirty-four pounds; upon which they 
were at iffue, and found —_ the FF womans, 

DANIEL moved in arreſt of judgment, that it not being alledged 
that the obligation was made for the payment of this money, it 
was no plea or iſſue. —Sed non allocatuy; for he thall not take ad- 
vantage of his own miſpleading: and judgment was given for the 
plaintiff. a - | 


William Griffith againf Ro. Apprice. 
RROR of a judgment in ejefione firme in the county of Der. 
bigh, before the Juſtices there. The error was apparent; for 
the writ did bear date 16. April, 28. Ez. and the ejectment wa 
ſuppoſed y * Aprilis, 28. Eliz. and ſo cannot be defended. But 
WINTER ſaid, that by the 35. Hen. 8. c. 26. 1. 113. judgments 
given in perſonal actions in I ales ſhall be reverſed there, and this 
1s a perſonal aftion.—EGERTON, Sollicitor, contra. For this action 
doth ſound in the realty, and the ſtatute did not intend that titles 
ſhould come in queſtion before the counſel of the Marches; and the 
ſtatute is in the affirmative, and therefore doth not take away the 
«) 2. Inſt, 200. power at the common law; and although he may ſue there by tlc 
Par. v0. ute, yet he may ſue here if he will, as he might before (a).— Al- 


go Lites  terwards it was adjudged that this Court had juriſdiction, and the 


2. T. Rep, $7. judgment was reverſed. 
Cant 14. _-Elred againſt Waſs. 
Outlawry r: ERROR to reverſe an outlawry in debt. Coxe aſſigned the 
verſed for the L errors. —Firſt, The defendant in the original was named E 
day rags the pro. according to his true name, and in the mean proceſs, viz. the 
ceſs ; and be- capias, he was named Eldred, and fo is erroneous ; for if there be 
- cauſe the «/:as capiat was returned by the ſheriff when out of office.——Ante 50. 85,—Poſt. 105. 257+ 
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any difference by omiſſion, addition, or interpoſition of any letter Exe 
between the original and judicial proceſs, it is erroncons. In 248 
7. 20. Eliz. outlawry reverſed upon a difference, viz. Yalwyn 
and JVakoeyn : 2. Rich. 3. pl. 13. Sein-John & Saint-Jobn: fo in 
Fiſher's caſe, ork for Jert.— Second error, which was error in fait, 
that the alias capias was returned by one Felton, whereas he was 
then removed from his office, and Town/end was ſheriff; to which 
they had pleaded in nullo eft erratum, and ſo the Court ſhail intend 
it to be true ; and this he ſaid was a dead fault.—And for theſe 
urors the judgment was reverſed. 


New's Caſe. - CA 15, 


Þ RROR upon a judgment given in debt on bond, in the court Where iſſuable 
* of Havering, in Eſſex. The condition of the obligation was matter is al- 
for the payment of 201. to the plaintiff at his houſe at S. in Kent. ING v0 246 
The defendant pleaded payment at the day, ſecundum formam & — it mal 
Feclum indor ſamenti præ dic. The error aſſigned was, that the be tried where 

ilive was tried at Havering, and not at S. in Kent. he action is 
But it was faid, that this is no error; for when a thing iſſuable >rought. 

is alledged, and no place, this ſhall be tried where the action is 

brought; and the words ſecundum formam, &c. refer only to the 1. T Rep. 151. 

time, and not to the place; for the place is not material, payment 

being made to the 4 himſelf: and it doth not appear, but 5. 

in Kent may be within the juriſdiction of Havering ; for it is not 

faid in the county of Kent, but at S. in Kent; and there may be 

ſuch a place called Kent in Havering.—Afterwards Mich. 30. & 

31, Eliz. the judgment was affirmed. 


Leat againſt Jenning. Care 16, 

]'RROR of a judgment in an inferior court. The error aſſigned Every retum 
was, that the diſtreſs was awarded returnable at the next court, 40, be at a 
alter the ſerving of the proceſs ; and every return is to be at 2 „ 
day certain; and it may bh the proceſs ſha!l not be ſerved within 1. Mod. 81. 

2 year, and the defendant is to have day at every court, otherwiſe 1. Vent. 181, 


the proceſs is diſcontinued, 9. Fliz. Dyer, 262,—Afterwards for Nm. 204- 


th; - 1. Roll. Ab. 48 
is cauſe the judgment was reverſed, cope 178. 
| Dinſlow's Caſe. Cart 17, 


E was indifted upon the 5. Eliz. c. 9, for perjury ; and the in- An ice 
dictment was, that tao fe mu Evungelio fals depoſuit; for peJury mus 
but it was not directly alled that he was ſworn, and the indict- — —_ 
ment was diſcharged ; for the Juſtices ſaid, when ſuch a heinous ant was fworn, 
crime is objected againſt one, it ought to be fully alledged, other- , Hawk. P. C. 
wiſe it is not good. c. 69. C 17. 
3. Bac. Abr. 8:7, Dougl. 456. 1. T. Rep. 69. 


George Lovegrove again/t Inocke. Cave 18. 
PROHIBITION The ſuit in the ſpiritual court was againſt — —_— 


tle plaintiff by the name of Gregory Lovegrove, as appeareth by and prohibition 

the libel, which (in truth) was a wrong name; yet for this var1- in the chriſtian 
ance between the prohibition and the libel, the prohibition was name, is fatal. 

abated, | A 
Cowp. 193, I, To Rep. 237. 
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cited to be made * tries; and the ſtatute was recited to be made at 1 
. avaſt ſhew the 
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Carr 19. Meggot again Broughton. 
The king's "RROR upon a judgment given in this court this term. The 
bench, e error aſſigned was, that 2 againſt two, mean he. 
wa jadement teen the verdict and the judgment, one of them dies, and not. 
Ggned againſt Withſtanding judgment was given. Upon this it was demurred, 
e, where ne if error lieth here; for it was ſaid, that this Court cannot reverſe 
dies berween their own judgment, except it be for error in proceſs, and not for 


— +and error in fait. But it was ſaid on the other part, that in Geurny' 
Ld, Ray. 151 Caſe, where an infant appeared by attorney, whereas he was to 


1 appear b and recovery was had, and error brought 
* here, — or this error in fait judgment was reverſed. —An] it 


was afterwards adjudged, that the writ of error was well brought 
here; for the death, &c. was by the act of God, and a thing that 
did not lie in their cognizance : and it was clearly „that the 
death of one of the parties did abate the writ; and the judgment 
was reverſed. 


Cas 20. Foſter againſt Walter, 


A deviſe ta F JECTIONE FINRM E. The caſe was, Richard Warr, 
corporation is 6. Edw.6. did deviſe a meſſuage to A. his wife for life, remainder 
good, though it to his ſon in tail; and if he dieth without iſſue, or be unthrifty, 
ww add — that it ſhall remain to the maſter and wardens of the myſtery of 
— cordwainers, London ; whereas they were incorporated by the name 
$. c. a. Leon. of maſter warden and commonalty, &c, The queſtion was, If by 
265. reaſon of this miſnoſmer of the corporation, the deviſe was void 


1 And it was argued by DAax1EL that it was, and by Coor:s 


contra. | | 
— - 4p Tre JuvsT1cEs held the deviſe good; for by intendment the de- 
20, Rep. 57- viſor had not counſel there, nor had cognizance of their name; 

and being known uſually by that name, there is a ſufficient in- 

tendment what corporation he doth intend ſhall have it. 


1 00 —”o = act 0 1 


Cn 


Catz 21. | - Eaſt and Wilſon, 


A flatute re- HEY were indicted upon the 8. Hen. 6. c. g. for forcible en- 


at Wefminfer but ſhewed not in what county; and the indictment was di 
" county in which charged. 
hes, Sed vide Dyer, 203. 2+ Hawk. 357. 
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30. and 31. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kut. Chief Juſtice. 
Sir Francis Gawdy, Kut. 

John Clench, Ey. Juſlices. 
Robert Schute, Ei. | 
Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 


Scovel againſt Cabell. 3 ” nds 


HE caſe was argued by Cokx for the plaintiff, and Gawby, See the com- 
ſerjeant, for the defendant —CoKE argued, that by the pre- -<ncement of 
muſes the parties to whom, and the land demiſed, being ex- 2 
, and in the habendum the eſtate being limited, as the l. 

office of the habendum is, the PROV180 that cometh afterwards ſhall Co. Lit. 44. b. 
not avoid it; for it is repugnant and void: as 21. Hen. 7. leaſe for Mcor, 263, 8. 
two years, PROV1SO he ſhall not occupy it for one year, is void: 
6. Rich. 2. Quid juris clamat 20. 3 for years, PROV1SO 
he ſhall not take the profits. And in this caſe, the leſſor was 
tenant in tail, and he maketh this leaſe, as by law he may; and 
he cannot make it to have to one for life, the remainder to an- 
other for life, &c. And to make conſtruction that it ſhall be to 


one for life, the remainder to another for life, will deſtroy the leaſe. 


—And atterwards it was adjudged for the plaintiff, that it is a 


joint eſtate, and the PRO ISO ſhall not ſever it. 


FEY Bellicote againſt Taylboys. Cann 3 


ERROR of a judgment in the court of Bar Viable. The error 40 infoncl com- 

aſſigned was, that the plaintiff counts, that he and the defen- putaſſent for 
dant did account together of divers reckonings, and he was found 10l. 7 30. is 
in arrearages 101. 2s. 3 d. which he aſſumed to pay. Upon non. h $4 
oſſumy/it it was found, that he aſſumed to pay ſo much as he was jance of 
tound in arrearages of account, which was 71. 28. 3d. and that 11, 2s. 3d. and. 
he aſſumed to pay ſo much as was contained in ſuch a bill, in of a particula 
which he was indebted to him, which did amount to 31. fo al * 
that he aſſumed to pay was 10 l. 28. 3d. and the plaintiff had * 666. 
judgment. A writ of error was brought, and this error — 
aligned ; but the Court delivered no opinion. 

But tor another manifeſt error in the record, viz. the judgment 
Nas © capiatur where it ought to have been © in mi/cricordid,” | 
tue judgment was reverſed (a). | (a) Sed vide 
Bricket vote («) page 84. 


- . — "Wo Y 
— 
*2 t 
me al _— 
— — er 


PR - 
— T » PY 

ta * r 

— r 


—]]— — 


Arn 


I 


— — 


4 
— — 4 | | 4 1 8 s 
* Ps $ 44 0 > L * 0 4 N 1 
— _ — - 8963 0 > 
Tf ͤ ͤ—du:Zß—ß— ͤ 


3 . +. —üUääö * — 
= 
- — — CY ny - - * 
3 = = — 4 yy * 2 A 
* RED 9 7 <> — CRY 
r 
— — A -- * — * 


» 
. 2 

-_ — 
> 


-- - — — — 


4 


4 
> l * — : K 
p A , Z * IR R 
— — A - " . 3% % % IX by Wy, * * 4 V. * gt 1 * of — * — = 
N F 4 - 4 > 4 * 4” * 1 * 5 
= 2 * 4 2 8 g . * 
5 * 4 $44.4 0 by . : ad” - r > 5 * - —_ A * 
GG e > ra aw 3 IRS 
Tr . L - p 4 — E we wb —— — . 
dr. AS r — — — - 
of n 
N * ww * N „ 5 


108 Michaelmas Term, 30. and 31. Eliz. In B. R. 
ce z. | | Bricket's Caſe. 
| Matter which TIE India ment was, That R. Bricket and the others, &c. corn 


04 8 J. S. et J. D. duo juſticiariis deminæ reginæ, &c. and that the 


mall not vitiate xception was, that it ſhould be duobus, and as it is, it is falſe 
an indictment, Latin, and without ſenſe; and if it be not falſe Latin, this cannot 
5- Co. 121. a. be referred to thoſe named before, which are named in the ablative 
1. Hale, 169. caſe. —But THE Cour held it well enough; for the indictment 
SG 867 ſhall not be overthrown for falſe Latin, if by any intendment it 
x. Salk. 328. can be good; and although here is falſe Latin, yet it may be 
1. Ter. Rep. 3ao. well enough intended in the meaning. 
A venue laid in Second exception. Bricket and the others are named of Nuneath 
z pariſh, held in the county of Marwick, and the indictment being for riot, that 
- i179 they aſſembled themſelves at Arileborougb, in the parith of Nin. 
eaton aforeſaid, and faith not in what county Artleborough is; for 
it was ſaid, that Artlcboraugh may be in the pariſh of Nuneaton, and 
yet in another county. But THE CovkT held it well enough; for 
it appeareth not that 4r:/eborough is a town, but it may be a place 
known by ſuch a name in the pariſh of Nuneaton; and being named 
in the pariſh of Nuneaton, it ſhall be intended to be in the ſane 
county. . | 


Cart 4. Truſſel againft Aſton. 


Lee gives ts DEBT upon obligation. The defendant pleaded the 23. Her. b. 
* — c. 9. and would avoid the obligation, that he being in execu- 
becavſe the ſta- tion, and the plaintiff being under-ſheriff, he took this bond, and 
tute was miſ- let him at large. It was demurred in law, becauſe the defendant 
recited. miſ-recited the ſtatute, II did recite, that if any ſheriff, 
aut eus officiarii, where it ſhoul ali officiarii. And the ſtatute 
n als oo only of the ſheriff and 7 gory ey but of other 
eg. officers.—CoKe ſaid, ſo is the parliament roll; and ſo it was ad- 
judged in one Herris' Caſe —And of this opinion was THz 
CourrT ; but they gave day to the partics to compound, and in 
the mean time ſhould ſtay judgment. 


Casr 6 Roſs againſt Morris. 

| after Term, 30. Eliz. Roll 196. 

EPLEVIN. The defendant avows as ſervant to Ferom W/m, 
E. The caſe upon demurrer was, One Gemeriy was ſeiſed of 


remainder ad " * » 
ce win the manor of Nayland, and by deed 25. Edu. 3. gave it to L 
— per- Henry Scrope, and to the heirs of his body, who Ned ſeiſed, and 


getuwn, ſecundum ſo continued by divers diſcents until 4. Hen. ). and then Thoma: 


axtiquas eviden- Lord Scrope ſuffered 4 common recovery, which was to the uſe of 
—4 nie him and his heirs, and retakes an eſtate of the feoffees to him and 
ſeveral different bis heirs ; and having iſſue Ralph and Jeffery, and three daughters, 
evidences, and dieth. Ralph maketh a feoffment to the uſe of himſelf and hs 
ie was ancervain heirs, and 7. Hen. 8. deviſeth it to Jeffery for life, and after ad uſun 
which was in- rum heredum in perpetuum, ſecundum antiquas evidentias 

—— fallas, and died ſeiſed of this uſe, and of the uſe in divers other 
for it ſhall b. manors in fee: Sir William Danby marrieth with one of the daugh- 


taken tobe the ters, and afterwards Jeffery dieth without ifſue. Sir Ii lian Dun 
deviſor, that the eſtato ſhall go to his heirs generally, according to the rules of Lw. S. C. 2. Leo 15. 
3 · Com. Dig. 220, | 
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and his wife, and the other ſiſters (being alſo married) being 
ſeiſed of theſe uſes, make partition, and allot the uſe of this ma- 
nor to Sir William Danby and his wife, and the heirs of the wife; 
and the other uſes of the other manors to the other two daughters, 
dir William Danby and his wife die. Sir Thomas Danby their heir 
enters, and infeoffed II eſton. | 

Upon this caſe the points were two.—Firſt, If it was an eſtate 
in tail, or fee in the daughters, who were fiſters to the deviſor, 
and iſſues of the body of Thomas, father of the deviſor ?—Second- 
ly, If this partition be void or voidable ? 
"Govrrey, Coke, and Coors, argued for the plaintiff, that 
it was an eſtate in fee in Jeffery, and ſo in the daughters; for the 
words of the will being“ ad uſum rectorum heredum ſecundum anti- 
« quas evidentias inde præ-antea fait,” it is incertain what evidences 


he intends; for three evidences were mentioned, viz. 1. the eſtate 


in fail, 25. Edw. 3. 2. the recovery; 3. the deed of feoffment ; 
and it appeareth not which of them he intendeth. Alſo it appear- 
eth not, whether he intended the heirs of Lord Scrope, or the heirs 
of Gemerly ; for by the firſt evidence, the remainder is limited to 
the right heirs of Gomerly; and for this incertainty all was void. 
But admitting it ſhall be conſtrued an eſtate in tail, according 
to the evidence of 25. Edw. 3. yet it is only an eſtate in tail in 
7ſery, for he is the firſt perſon that takes it, and hath it as a pur- 
chaſor; and when he dieth without iſſue the eſtate tail is ſpent, 
and none can have it as heir to him.—The ſecond point, they 
held the partition utterly void; for it being of one uſe in tail, and 
another uſe in fee, and ſo not equal, and being made between 
huſbands and wives, 1s void. 

Jouxsox, ATKINSON, and EGERTON, Solicitor, contra. The 
will is certain enough, and the ancient evidence can be conſtrued 


only of that of 25. Edw. 3. for the other are but new evidences ; 


and it is helped by the averment, that Lord Scrope had no other 
ancient evidences of this land ; therefore the will ſhall refer to it, 
and ſhall not be expounded to another ſenſe than as the eſtate is 
there limited: and then, though the firſt effect and eſſence veſteth 
in Jeffery, yet he taking it by limitation, he taketh it as heir of 
the body of Lord Scrope, and this per formam doni, and then the 
daughters ſhall have it ſo likewiſe ; for they all claim by one gift. 
—dcondly, They held the partition good; for there was quid pro 
4e, and ſo only voidable. . 

But all the 2 — reſolved to give judgment for the plaintiff 
(leſſee of Jeon), that this is no eſtate tail, but a fee · ſimple in the 
daughters; for no eſtate is created by the will, for the incertainty 
of the perſons and evidences alſo, and the intent is to be taken in 
will, And THE Cour held, that his intent was, that it ſhould go 
to his heirs generally, according to the courſe of the common law ; 
for divers evidences are ſhewn in the pleading; and it is hard for 
4 man in extremity to remember them, eſpecially that which was 
made 25, Edi. 3.—But for the ſecond matter, if it be an eſtate 
ail; if it ſhall inure to the daughters, as 2. Edw. 3. pl. 1. or be 


extind upon the death of Zeffery without iſſue, who was the firſt («) 


109 
Ross 


againff 
Mos «1%. 


Dyer, 156, 


purchaſor, according to the opinion in Griſwold's Caſe (a); they Secalſo 
ad they were of divers opinions : but for the principal matter — 


tej gave judgment for the plaintiff, 


Crs. 
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Clearywalk againf Conſtable. Wc. 


A preſcription I RESPASS, for taking of twenty-ſeven pounds of white Wool " 


to ſeize all goods 
bought and ſold 
— particular Within the faid borough therg is, and time out of mind, &c ma 
place, muſt al- there hath been a cuſtom, that it ſhall be lawful to any burgeſs of 


_ rey the faid borough to ſeize all goods bought and ſold within the 


25 for forfei- 


tore, toil, cuſ- and ſuch burgeſs that finds and ſeizeth them, and alledgeth, that at 


tom, & c. 


Poſt. 352. 


1. Saund. 312 · 
Cowp. 47. 


ca gy, Jo. Thirkettle againſt Reeve, and Edward Tye and Mary 


at his houſe in St. John's Green, in Colcheſter. The defendan iff 
pleaded, that the town of Colcheſter is an ancient borough, and tha 


faid borough to any alien by an alien to the uſe of the queen 


the time, &c. he was a burgeſs there, &c. and that before the time 
of taking, &c. the plaintiff being an alien, bought the ſaid twenty. 
ſeven pounds of wool of J. L. another alien; and the plaintiff being 
then 4 {cized the ſaid wool, as things forfeited to the uſe of 
the queen, and to his own uſe; and demands judgment , a#iv, &. 
And upon this a demurrer in law.--WntTE, for the plamtiff, (aid that 
the plez was not good; for the preſcription was not well alledged, 
thatit ſhould be lawful ; and doth not alledge a uſe in fa#o to ſeize; 
for there can be no preſcription or uſe, except ſometimes it is put in 
ure, 38. Hen. 6. pl. 16. b. 34. Hen. 6. pl. 15. 4. & 5. Phi. & 
Mar. Dyer, 152. Hunt's Caſe.—2. He preſcribeth to ſeize the 
oods, &c. but alledgeth not to what uſe or purpoſe ; as for for- 
eiture, toll, or cuſtom, or ſome other intent, 37. Hen. 6. þl. 1. 


21. Hen. 7. pl. 16. 8. Rich. 2. Grants” 105. The cauſe ought — 
always to be ſhewn of the ſeizute.—And for this cauſe principally _ 
THE CourT was clearly of opinion that the plea was ill; and if ** 
no cauſe be ſhewn in four days to the contrary, judgment ſhall be * 
entered for the plaintiff. "as 

me 


his Wife. 
Eafter Term, 29. Flix. 


certair EBIT upon two obligations, each of them of 201. againſt E 
— — Rrvk, executor wy Thrrkettle, and Epward TE and be 
— bs 1 Mary his wife, pr of the ſaid Rob. Thirkettle ; and _ ve 
n two ſeveral obligations, made 14. July, and 23. Elix. 

— — Reeve pleads, ur unques —.— ne Rr admin flir - 
© Bac: Abr 14, © come executor ;” and upon this they were at iſſue. The othe! tft 
” Ld. Raym. defendants, Edward Tye and Mary his wife, demand ger of the — 
1206. obligations, and of the conditions. The condition of one u, tho 
that wHERFAs Axnes, the mother of the teſtator, had deviſed to * 

« the plaintiff forty. pounds, upon condition to be performed by | 

es f — whi 

„the plaintiff, if the ſaid Robert pay it to him after the perfor- * 

« mance of the condition, and within one year after the death of FI 

Agnes, that then, &c.” The condition of the other obligation nd 

was, If hg pay ten pounds after the performance of the condi- hs 

« tion, and within two years after the death of Agnes, that then, — 

« &c,” The defendants plead, that the ſaid Agnes, 13. Ju Job 

23. Eliz. made her will, and deviſed the faid forty ou to the on 

laintiff, upon condition in the ſaid will, that he ſhall releaſe w nd 

the faid R. Thirkettle all actions, & c. except the ſaid forty Je or 

deviſed to him; and they alledge in facto, that the ſaid R. rhettl by 


required him to make the ſaid releaſe, and that he refuſed to make 


it, &c. and alledges the death of the ſaid Agnes, 1. Aug. 27+ Ela. 
/ 


7 Ri = S©--- * = YJ *®F Q_- A o- > 


Michaelmas Term, zo. and 31. Eliz. In B. R. 111 


{ Neta, the declaration in this action was Mich, 27. & 28. Eliz. Tumzerris 
{ within two years after the death of Agnes). The plaintiff ſaid, he | giv 
« was not required to make the releaſe; and upon this they were at 1 
Tue; and alſo being at iſſue, if Reeve wereexecutor ?” it was found 
that Reeve was not executor, and that the plaintiff was not required to 
make areleaſe. It was afterwards alledged in arreſt of judgment, that the 
plaintiff had brought his ation upon two obligations, whereas one 
was not due ; for it was brought within two years after the death 
of Agnes, and damages being given for both entirely, and he had 
no cauſe to recover upon one, he can recover no part. —But THE 
Covar held, that this is but the allegation of the defendant; and 
it appeareth not if 2 then died or not; and the defendant hath 
not reſted upon it, but pleaded another plea, viz. * a requeſt to 
« make a releafe,” which is a collateral matter, and iſſue taken ; 
ypon it, and ſo had relinquiſhed the other matter: and judgment , 68, 
was given for the plaintiff. | 3 
Nor A. That afterwards the defendant upon this brought a In an aQtion a- 
writ of error in the exchequer-chamber, and this was aſſigned for Bast two as _ 
error: and another error was aſſigned, that the plaintiff had ſued e ee x 
one as executor, jointly with the true executor, who was not one of them is 
executor ; and ſo had failed in his ſujt.—But all the Juſtices held not executor, 
neither of them to be errors. For to the naming. one executor Cowp. 332, 
who was not, this is not in abatement. of the bill or writ, but 
only that he ſhall be barred againſt him ; and it will be a 
Chief when divers are made executors, and one refuſeth, it the 
naming of him ſhould abate the writ. And to the other matter, 
they held it no error; for'it was anly a matter alledged by the de- 
fendants, and it appeareth not, 42 4 it be true or falſe; and it 
is waived by the iſſue. And thereupon they all reſolved the judg · 
ment to be affirmed, 6 


Elizabeth Mornington againft Try and others, Carr £, 


FJECTIONE FINE. Upon not guiley pleaded, it was A Ferrer 


found, that the abbot of St. Peter of Glouceſter, 15. Hen. 8. — yo oy 


being ſeiſed of the barn and tithes in queſtion, let them by deed notes of the 


under the. convent ſeals to three for ſixty years; afterwards the officer of the 
abbey was diſſolved, and their poſſeſſions, et inter alia the barn court, after it is 
and fithes, were given by ſtatute to the biſhop of Glocefler ; and ſrurmedto the 
afterwards, 15, Elix. = Wakeman, biſhop of Glacefler, let them — 2 
to three Cheynies: by indenture, rendering the ancient rent, for 1 
three lives; and the indenture was found in hec verba; and in the ik on. off 
end of it the confirmation of the dean and ter was recited, — _ 
which was of a leaſe made by Rich. Naleman: but the jury did Co. Car, 338. 
not in facto find that the dean and chapter did confirm it; nor Wut 33- 
found their deed in hæc verba, as they ſhould have done, but only — | 
recited it as a thing annexed to the indenture ; and found expreſly Cur. 
the leaſe made to the huſband of the plaintiff by the now biſhop. 1. Burr. 383. 
—TANFIELD prayed judgment for the plaintiff; for the leaſe by Comp.. 841. 
John Wakeman was merely void, for there were twelve years to 2998 376. 
come of the ancient leaſe, ſo it muſt paſs by grant of reverſion ; ,3% 74%: 

2 no attornment is found; and the jury do not find a'confirma- 141. 1 
ion by the dean and chapter; and the confirmation reciteth a leaſe Co. Lit. 3. a, 
by Robert Maenam, when it was by John Wakeman; and theſe co. 11: 41 8 
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MoznrxcTox [aft faults were held to be incurable. Co E moved, that the verdi 
e. 8 ſhould be amended ; for the note given to the clerk of the afliſes 
„as. Was, that they intended to find the confirmation expreſly, and of 

a leaſe made by J. AV. And for the other point, tithes paſs with. 
out attornment.—Rut Tux Cour held clearly, that after verdi& 
returned in court, this cannot be amended by any ſuch ſuggeſ⸗ 
tion; for then all verdicts may be prayed to be amended. But if 
Poſt. 0. any miſpriſion was; ſuggeſtion ought to be made of it before the ver- 
dict returned; but now it was too late: wherefore judgment 
was given for the plaintiff. 


Cara.  * Richard Jackſon againſt Robert Mordant. 
| Michaelmas Term, 29. & 30. Eliz. Roll 


A declaration ACTION UPON THE CASE. The plaintiff declareth, that 
that Þbuſb..n whereas Thomas St le and Margaret his wife were ſeiſed to them, 


and wite were KS A 
* 
Kia te ten and the heir of Thomas, of five acres of meadow lying near a 


* and the heirs of river called F*/ibury river ; and being fo ſeiſed, by indenture let 


thebuſband,and them to the plaintiff. for one-and-twenty years, by force whereof 
let to the plain he was poſſeſſed ; the defendant ſuch a day, &c. erected a water- 
off, and rhat the mil] feper et trans the ſaid river; by reaſon whereof eb/tupavit the 
defendan: ob- IM N 8 d d . 

grucked bis Water running iu the ſaid river with his mill; fo that the water 
water-courſe, is from time to time yearly, after the erecting of the ſaid mill, 
good ; forthe overflowed the banks of the river in the faid five acres of mcados, 
commencement and them inundudit; by which they became barren et ſcirp/e, to 


of the wife's . x 2 
. his damage one hundred 2 And upon this declaration it 


ducement cnly, Was demurred in law, and argued this term. 
need not be l he firſt exception was, Becauſe he counts that the baron and 
Neuen. feme were ſeiſed to them, and the heirs of the baron, and ſheweth 


Tot. 132+ 754 not how the eſtatè began; for it was ſaid, it being a ſpecial eſtate, 


. and but a particular eſtate in the eme, the commencement of it 


Hutt, 1022 ought to have been ſhewn.—But TE JvsTicEs held it well 
Oro. Ji 52. enough, being an action on the caſe by their leſſee (a); ſo that it 
172. . . . Rag 

Com. Big. 194. is but a conveyance to the action, and the inheritance is in the baron. 
v Doug). 330. Second exception. Becauſe he declares of a leaſe by huſband and 
Cowp. 201. wife by indenture, and ſheweth not that a rent was reſerved, and 
| then it cannot be the leaſe of the feme.—But THE Covxx held it 
clearly to be good; for it is the leaſe of the feme till the diſagree; 
and the inheritance being in the baren, it ſhall be good againſt him 

and his heirs. g 


Third exception, that the life of the laren was not averred. & 


non allocutur, ſor the reaſon aforeſaid. And the fame term judgment 
was given for the plaintiff; and I was of counſel with the plaintiff, 


Cavx 10. Thomas Broome againff Robert Mordant, 
| Trinity Term, 30. Eliz. Rell 813. 


A lea fer years ACT ION UPON THE CASE. The plaintiff declares, that 


by huſband and Thomas Style and Margaret his wife were ſeiſed of a water- 
wifc of the mill called Neſtbury-mill, viz. the ſaid Thomas in his demeſne 33 


ane — of fee, and the ſaid Margaret ut de lilere tenemento; and being ſo 
goverture, Cowp. 261. Dough 53. ſeiſed 


— . > AS. <& 


„ 
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ſeiſed, they and all thoſe whoſe eſtate they had in the ſaid mill, Banur 


have had, time out of mind, &c. a water-courſe running in the 9g" 
river of Mſtbury, to a mill called Innelley-mill, in the county of N. ea. 
to the ſaid Meſtbury-mill, and from thence ſuper et trans an acre of 
land of the defendant to a mill called Mxbury-mill, in the 
county of Oxon, and this without any erecting of any mill; and 
had, time out of mind, &c. the multure of divers inhabitants there 
of their corn, &c. and they being ſo ſeiſed, let the ſaid mill to the 
plaintiff, &c. by indenture, by which he was poſſeſſed, until the 
defendant erected a new mill upon the faid acre of land, per quod 
ofupavit aquam prædici ita quid molendinum preditt” ſuffocatum fuit, 
ſo that the plaintiff loſt the profit of his mill from the firſt day of 
July, Sc. until, &c. to his damage, &c. And hereupen it was 
demurred in law, and the ſame exceptions taken as in the caſe before, Id. Raym. 132. 
and ruled as before. 
And another exception was taken, for it is ſaid the baron was 
ſeiſed in fee, and the ſeme in her demeſne as freehold, but ſaith not of 
what eſtate, for her life, or for another's life. —2. Exception, be- 
cauſe the preſcription is alledged in the baron and ſeme, and the 
fene had only an eſtate for life, and fo cannot preſcribe. —Sed non 
alicantur. For to the firſt, the plaintiffs needed not ſhew what 
eſtate they had, it being by my of conveyance. And to the ſe- 
cond, when the feme is jointly ſeiſed with her baron who had the 
tee, the preſcription may be alledged in both. Et fic adjudicatur. 


Ann Boocher againſt Ancel Samford. 
Hilary Term, 30. Eliz. Roll 188. 


JECTIONE FIRMA. Upon a ſpecial verdict, the caſe was p : 
E this: William Samford was Þrd of oo manor of Stone-houſe, ——ͤ— 
within which manor there is a place known by the name of Eöbley, eppurtenances in 
in which is a houſe and fix acres of land, to which tenement Which g. dwell- 
divers other lands throughout the whole manor were pertaining, — e 
and nad been uſed with it by the ſpace of ſixty years, and had al- lan amen 
ways paſſed by one grant, and under one rent (which was now in it lie out of E. 
the hands of one H. B. copyholder of it); and the ſaid . S. being, Leon 2. 
ſo ſeiſed, deviſed that his brother Tho. Samford, after the death of 1. Roll. Ar. 
the faid H. B. ſhould have the tenement with the appurtenances 613. 
in which H. B. dwelleth in Ebley, for ſixty years, rendering 4 l. Jones, 379- 
ber annum (the ancient rent being 458. ); but the houſe and the fix Cre. Ct. 130. 
acres were worth 51.; and, If upon all this matter the other lands dg > wy 
which were uſed with the houſe, and are out of Eh ey, paſs or not? x: Salk. 225. 
was the 1 argued that all paſſed; for they were al- Hob. 171. 
ways paſſed by one grant, and under one rent; and they are here Py* 376. b. 
granted per nomen tenement”. And it is to be firſt — how 2 Jac, 
theſe words (wherein he dwelleth in Ebley) ſhall refer to the dwell- Sv. 114. wok 
ing, or to the tenement. And as to that, he ſaid the words ſhall 3. Com. Dig. Az. 

referred ut verha accipiantur apt? et in propric ſenſu, then (dwell- Elend. 210. 
eth) ſhall not be referred to land, but to the tenement, for a man by 2 
cannot dwell in land; and relation ſhall always be ut ſententia non Coun 94. 362. 
mpedratur, and not to the laſt antecedent ; and here he deviſeth 80s. 
dae tenement with the appurtenances, which is all things belonging Pougl. 761.763. 
o it; and the lands out of Ebley were belonging to it. And Bee. Ch. Caf. 
Was adjudged in one Batree's Ca/e, where one being fick —« 20s 


lent = tenor, and gave him inſtructione, that he deviſed cre, C. 57. 
1 N his 


Cast 11. 
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Booc nz his houſe and the land belonging to it; the ſcrivenor draws a de- 
RR viſe of the houſe, cum pertinentiis ; and it was adjudged that the 


land paſſed: alſo the rent is increaſed, and therefore his intent was 
to give all the land, and it was to his brother for his advancement, 
Mah hk i contra. He agreed that by a deviſe of the tenement 
all paſſed; but when he ſaith, in which. H. B. dwelleth in Et, 
this ſheweth his intent that nothing ſhall paſs but what is in 2% 
: A man granteth his manor in D. nothing paſſeth but what is in 
D. And it was adjudged in the exchequer, where the king glatt. 
ed the commandry of Slevidge in the county of Kadnor, that it no 
part of 1t be in Radnor, yet it ſhall paſs; but if part be in the 
county of Radnor, and part in another county, nothing ſhall paſs 
but what is in Radnor. —But it was adjudged for the plaintiff, that 
the lands out of E3/ey ſhall paſs; but that the plaintiff ſhall recontt 
but two parts, the deviſe being void for the third-part, the land 
being beld in capite. | 
Croſſman azainft Reade. 


DEBT: The caſe upon ſpecial verdict was, A woman executrix 
marrieth with a debtor of the teſtator ; the hufband dieth; 
and debt was brought againſt the woman, who pleaded ric1s i 
tator, the debt is > Wh - . 1 
only ſuſpended MAES, and all this was found; and, If this was affets * was the 
during the co- queſtion. —And it was adjudged that this was not aſſets in her 
verturez and hands; for, by the intermarriage, the debt which the executrix 
one 3 had in auter droit, was not cxtine but ſuſpended ; and the action wa 
nis exccorors are revived againſt the executors of the baren; and compared it to 
s executors are * * ** | 
Darcie's Cafe in the Commentaries, folis 184. 


Cast 12. 


If-an executrix 
mary the debt- 
or of her tf 


liable. 
Co. $. 136. a» Moor, 236. 1. Leon. 230. 1. Roll. Abr. 934, 1. Sid. 79. Cro, Car. 373. Co. 


Lit, 264. b. 1. Salk. 306. Cowp. 373. | 

Carr" 13. Richmond againſt Webb. . 
Judgment re- ACTION UPON THE CASE. And counts that he was ſciſed 
veried tor the of a meſſuage and certain lands in Blankeworth, to which land, 


miſ-awarding time out of mind, &c. he had common appendant in 4co acres of 
— 8 land in Lydcotts Milliſen ; that the defendant had incloſed it, and 
* 14% 7 fo diſturbed him of his common. The defendant pleads tlat he 


260. 1 ö 
had ſet up a VAccARy upon a parcel of it neceſſary, &c. AB5QUt 
=o 1 *6. Moc that the plainfiff had common. Upon this iſſue was joined, 


and tried for the plaintiff. —T ANF1tLD moved in arreſt of jucg- 
ment, that the wenire facias and trial was de Lydcatts Milliſen only, 
whereas it ought to be alſo of Blankeworth, where the land wa, 
49. Edi. 3. pl. 20. 30. Af]. 42. 10. Edw. 4. pl 10. and this miſ- trial 
is out of all the ſtatutes of jeſailes. And for this cauſe it was ad- 
judged that the plaintiff 1 capiat per billam ; and he could net 
have a venire facias de novo, for he had a verdiQ given, which wi 
certified (a). 


See 21. Jac 1. c. 13. 26. C 17./Car. 2. c. 8. 4. & 15. Ann, c. 16. and 24. Geo. 2. c. 18. Poſt. 260, 
> of 


Martin again Alice Whipper. 


Cast 14. 

It a perfor can. TYEBT againſt the defendant as executrix of J. S. Upon 5 
cela bond in adminiftravit pleaded, it was found by verdict, that the teſta- 
which the in- tor at the time of his death had goods to the value of one hun- 
err rg. - dred pounds, and was bound to another by obligation in one hun- 


other, and gives his own bond for the Ame ſum, tlus is in the nature of a payment, and may make b. 
xcuiot 4e tert. 


- ; 


* 
8 hi «as — W _ 


to J. Creeke, HABENDUM to hin gnd one 77. Downeman, for 1. 
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dred pounds, and that the defendant had taken in this — Nan 
and made another in her own name with ſureties to the obligor. * 
And upon the motion of HEALF, the Court held this was an ad- , C 


. ot 5. Co, 43. 
miniſtration, and it is in the nature of a payment, and ſo much of Dyer, 10s. 164 


the teſtator's debt is by this diſcharged ; and ſo it was ſaid to be Bendl. 33. 


adjudged in H#:d4's Caſe—NoTAS It was ruled accordingly, 7: _ 14. 
Eaſter Term, 30. Elix. which was entered, Mich. 28. & 29. Elix. — * 


1 . : 4. Bac. Abr. 260. 
Rit. 2625. inter Stampe et Hutchins. 2. Term Rep, 
1 a 97+ 587. 597. 
Pigott again Ruſſel. | Catz 15. 


Hilary Term, 30. Eliz. Roll 164. 


PIGOTT ſucd two writs of error; 'one to reverſe 2 fine; the ge 8 
other to reverſe a common recovery, by reaſon of his nonage. life and an in- 
—TANFIELD moved that the writ to reverſe the fine was noewell fant in remain- 
brought. The cafe was, Eng/z/þ was tenant for life in right of his der P__ 8 
wife, the remainder to the plaintiff in tee; and they joined in a — 3 
fine to Ruſſel; ſo they all ought to join in the »o and there writ of enor 
ought to be ſummons and ſeverance, and he cannot bring it alone. a'one. 
. and ATKINSON contra. This writ is well brought by the Po 229+ 
plaintiff alone, for it is brought for an error in fait, viz. his non- 1. Co. 96. b. 


. age, and of his nonage the other can take no advantage; fo the 1. Leon. 317. 


cauſe of the action being ſeveral! and not joint, they cannot join I. Sange a 34. 
i : 5 . 75 ; Cruiſe on Fines, 
in the action, 34. Hen. 6. in the caſe of attaint, 7. Hen. 4. pl. 44. 290- 

and they relied upon a caſe 29. AP. 44—! HE" CourT held z. Burr. 80g. 
the writ was well brought, becauſe it is no errgr in the record, 1.Ter. Rep. 36. 
but an error in fait; and if two infants bring a writ of error, (a) It was mov- 


they muſt aſſign the errors ſeverally; and therefore if one be <4 againgamd the 


+ - £0 | fire was reverſcd 
within age, he muſt bring the writ alone (aa). " queagthe laſant 


only. Poſt, 124. 


Reynold again Kingman and Brown. Cos 3s; 


Hilary Term, 30. Eliz. Rell 343. 


FJECTIONE BIRM/E. The caſe was, Z. Creeke, who was Wh elke 
ſeiſed of n lands held by knight's ſervice, let the ſame ſhall toll an en- 
k , . Ante 56. 

their lives, rendgring reit; and afterwards deviſed the land to pog. 323. 616. 

Alice his wife for life, the remaifer over in which was void 641. 5 

for a third park, and died. J. Creeke the lefſee died. Fo. Downe- 

man pretending to be in as leſſce, continueth in poſſeſſion, and 

pays the rent to Alice. Aſterwards one Edward Creeke, fon and 

heir of the dewiſor, maketh a letter of attorney to J. S. to enter P 

into all the land, and to enfeoff the ſaid 7o. Downeman, who. 

maketh a feoſſment accordingly. J. Dewneman dieth ſeiſed. The 

queſtion was, If this diſcents takes away the entry of Alice? . 

—HARR1s argued that it did not, for when he enters and pays the 

rent to the deviſee, he doth it as tenant at will, for he had colour 

to enter. And it was acjudged,ih this court, in a caſe between 

Gong and other 5, that where J. G. giveth an authority to J. D. to 

make leaſes of certain land, to certain perſons, in the fame of 
- 8. and J. D. maketh leaſes in his own name, which was vo'd ; 

yet although the leſſees enter and die ſeiſed, this taketh not away 

tue entry of J. S. for they enter by colour of title. and in the 

Mean time are as tenants at will; and when the attorney of Ed- 
: = "mM ; * ward 


3. Bac. Abr. 408. 


——— _occwik@w<w aL mo cond ec” ond. 
- 


* 
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Revwot> ward Creeke enters to make a feoffment, the other was in poſſeſſion 
— —4 „for his leſſor, 38. Hen. 6. and then cannot take livery from him 
ne that bad no poſſeſhon.—But WRA. C. J. ſaid he could not be 


Bzown, tenant at will; for he had no colour to enter, his name in the 
habendum — void; but if he were tenant at will, by his taking 
Poſt 323. A feoffment of a ſtranger his will is determined; and fo his entr 
| cannot reduce the poſſeſſion to Alice. Pudcrngue vid, this is a tef. 
cent, and tolls the entry: and it was adjudged accordingly. 
Carn37e | Knight againſt Bourne. 


Judgment in CT ION upon trover of a horſe. The judgment was, © 4 
cover reverſed, A recuperet equum vel damna, whereas 4 ſhould be i” 


14. thay. — only; and the judgment was reverſed. 


1. Ter. Rep. 7 & ;. n . 
Beveridge againſt Cony. 
Eaſter Term, 30. Eliz, Roll 285. or 485. 


Plea of payment ERROR of a judgment in the common pleas. The matter was, 
generally to debt a leaſe was made at Northampton, of land in Cambridge/hve; 


tor rent, 00 the leſſee was obliged to perform the covenants contained in the 
— land indenture of leaſe; debt brought upon the obligation, and 


lying in another the breach aſſigned in not Paying the rent: the defendant re- 


is good, after a joined that he had paid it. Upon this they were at ifſue; and 


verchs whers found for the plaintiff by an enqueſt of the county of Nerthany- 

. ton, where the leaſe was made. — It was ſaid in arreſt of judgment 

Poſt. 2 59. that it was no good iſſue, becauſe no place is alledged of pay ment, 

& „ And the iſſue was miſctried by a vi/ue of the county of Northany- 

wh Raym. 111. fan, Whereas it ought to be of the county of Cambridge where the 

Douzl. 633. land was, for by intendment the payment was there. And fo wa 

* the opinion of ANDERSON. But WyxDnam, PERIAM, and 

RHODESs contra. For although the bar was ill, becauſe no place 

of payment was alledged, yet by the verdi& it is made good, for 

a payment in one place is payment in all places; and it was ad- 

judged there for the plaintiff. —Upon the writ, of error brought, 

theſe two matters were aſſigned for error. Lider. Edu. 3. pl. 5 

But afterwards the judgment was affirmedt. | 

CASE 19. Lancaſter agginſt Dowther.“ 
. Trinity Term, 30. Eliz. Roll 346. & 

An outlawry re- ERROR to reverſe a judgment in outlawry.—1. Error aſſigned. 
verſed for the that the original was againſt Brian Lancaſier de Hutton Walnſiy , 

1 in the county of I rt. The proclamations were agzinſt Brian Lau- 

Ante o. cer, de Hutton leaving out Malmſiey.—a. There are in the procla- 


mations two letters of 7, and in the original but one, viz. Hutmn: 
and the judgment was reverſed. # 


Auſten and Steene againft Courtney. 


The word * e- IPRROR to reverſe a fine levied in Exeter, upon a plaint in 
is too nature of a writ of covenantg—1. Error aſſigned. That the 
uncertain for a plaint was gited teneat conventionem de duobus tenementis in Exeter ( and 
19 85 abutted them on every fide}, which is incertain, for . tenement” con- 
11. Co. 55. 2. tains Qivers things, as rent, land, meadow, &c. as an %u, 


— Leon. 188. firme of a tenement, and an indictment that one entered in tn 
en 2 | : 
3. Sid. + Mad, Exch, 145, March#®g6. 2. Roll. Abr. 80. 2. Term Rep. 11. 


* 


CA 20. 


ment 


/ 
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mentum with force, are not good; and this'errofWas aſſigned in the j. 
plaint; for the fine relates to the covenant, and is levied de tene- 
mentis preditt.—2. Error. The fine levied in Exeter is void, for again, 

they cannot preſcribe to levy tines, for then the queen ſhould loſe Covarner. 
her fine pro licentid concordandi, 50. A. 9. 44. Edw. 3. pl. 29. & Q.Ifac po. 


in 22. Elix. it was ruled in aChefter caſe, that a tine levied there was ration can re- 


1 . ſcribe to | 
void. The judgment was reverſed; but THE JUSTICES deliver- — 0 1evy 


ed no opinion whether a fine levied in Exeter was good or not. poſt. 314. 


Edwards againſt Ebſworth. Cave 21, 


FORMATION. Upon the ſtatute 35. Hen. 8. c. 17. for not Information 
ns of dos: Ws. Exception. Pecauſe it is not alledged — _ 
that the defendant had lawful intereſt ia them, as the words of the 
ſtatute are.—2. Becauſe it is ſhewn that certain coppices were cut, 
but ſhews not what coppices they were.—3. Becauſe it is recited 
that he ſhall forfeit for every rood 3s. 4d. whereas it ſhould be for 
every rod of land. But it was faid the parliament roll is road of land, 
and ſo was the laſt impreſſions ; but. for the two firſt exceptions 
the party was diſcharged. 


= 


Pike againſt Cottington. 
In the Exchequer Chamber. 


ERROR of a judgment in the queen's bench, in debt upon an vie, 
obligation. The error aſſigned was, The defendant in the writ 

of error brought debt upon an obligation of 1001. The con- 

dition was, that if he pay 501. at his houſe AT Lockingron, in the 

pariſh of A:mer/?on, that then, &c. The defendant pleaded pay- 

ment, and the venire facias iſſued of the viſue of Loctington.— And 

this was aſſigned for error; for it ought to be de viſneto de Kilmer - 

en; for Lockington ſhall not be intended to be a village, but a 

place known in Kilmer/ton. 6. Hen. 7. pl. 3. 11. Hen. 7. pl. 22. ante, 108. 
—But all THE JusT1cEs held it no error, for Lockington ſhall be Co. 11. 25. b. 
intended to be a village in the pariſh of X:/mer/ton, for divers vil- 

lages may be in one pariſh ; but if it had been at his houſe 1N 

Lockington 18 Kilmer/ton, then Lockington ſhall not be intended a 

rage, but a place known in A/mer/ton : and the judgment was 


Kingdon againſt Barne. Gian 6, 


({RROR of a judgment in the queen's bench, in treſpaſs for Letters patents 

taking of certain corn. The defendant juſtifieth the taking as muſt, be pleaded 
his proper goods ; and pleads a ſpecial juſtification. The plain- nder the 
ff makes title to them by ſeiſure, for that king Philip and queen IT _ 
Mary, by their letters patents enrolled in chancery, dederunt et conceſ- of 
ſerunt ville de Launceſton liberty of a market, &c. and ſhews a 10. Co. 94. b. 
ſpecial cauſe of ſeiſure, as an officer there; upon which it was de- 1. Term Rep. 
murred in law, and judgment for the plaintiff. —And the error '49* 
aligned was, that he pleaded that the king and queen by 

ers patents, grant, Ee. but faith not /ub magno figillo confectat. 


Cari. 


this was clearly held an __ for if the grant was not under 
the 
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Kreepex the great ſeal, it is not good, and though he ſaith enrolled in 
Ke chancery, it is not good, tor any patent may be chrolled there; ‚˖ 
at>s. nd therefore the qudgment was reverſed, 


Pury #gairfi Pope. 


Cas 3. 
An action ſor ASE for ſtopping of his light.--It was agrecd by n1!TH1e JusTICNs, ( 
a nuſance that if two men be owners of two parcels of land adjoining, ſ 


Goes not be for and one of them doth build a houſe upon bis land, and makes 


Co” Tights, windows and lights looking into the other's lands, and this hovle gp 
though they and the lights have continued by the {pace of thirty or torty * 
hwe centinued years, yet the other may upon his own land and foil lawfully na 
— erect an houſe or other thing againſt the ſaid lights and windows, hi 

Poſt. 269. and the other can have no action; for it was his felly to build his 

honſe ſo near to the other's land: and it was adjudged accordingly, 

. wp #” Nor. Cxjus eft ſolum. cus ot Jummitas uſque ad cum. Temp. Ad. i. 

| 9. co. 58. b. 1. Lev. 162. 122. 1. Sid. 167. 1. Vent. 237. Orc. Jac. 159. 2. Vern, 646. Ld. Ram. 352. 
Salk. 459. 3. Bl. Com. 217. : 2 f ; | 
1 Bilford again Fox and his Wife. 
in debt on DBT upon an obligation againſt the defendant and his wiſe, ( 
bond againſt a exccutrix of her former huſband. The baren appeared upon an 
=> reg the exigent, and would have put in a ſupefJedea; for himſelf alone, pre 
the huſband 0 without any appearance or /ufer/edeas for bis wife; and ſo at the Ar 
the exigent ſhall firſt THE Jus riekEs thought he might, as 18. Edw. 4.& 14. Heu. b. car 
put ig an ap- are. But Autrepos, the attorney, ſaid it was a practice to defeat the thi 
pearance, attor- plaiutiff of his debt, and ſhewed a precedent of 18. Elix. that in me 
l the like action brought againſt Somers and his wife, Semers would cle 
4d bis wife, have put in a ſrper/edeas for himſelf only; but he was not fuffer. hel 
ed. but thall be compelled to put in an appearance, attorney, and be 
_— [per ſedeat for his wife alſo. And ſo all THE JvsTICEs did now to 
2. Leon. 138. hold; otherwiſe an exigent de ngve ſhall iſſue out againſt him. hay 
Hob. 179. Cro. Car. 58. Stra. 1272. | | POL or 1 
Gare 5. Hunt againſt Sone. um 
| Hilary Term, 30. Eliz. Roll 1732. 
on apromiſeto AN ASSUMPSIT. And declared, that in conſideration he 


pay ſo much a promiſed the defendant thiat he ſhould have and occupy ſuch 
year for a ecre lands, from ſuch a day, for tive years, the defendant pronuſed to 
tain number of fay him 20 l. for every year, at two feaſts, &c. and avers that the 


— en 5 8 deſendant had occupied the land for one year and a half, and ſor 3 
cupyirg lands, 30 l. due for that time he brought action: and after verdict, it vs li 
ſeveral actions moved in arreſt of judgment, that this promiſe and conſideration bad 
die ohen every was a thing entire, and not ſeverable; and therefore ought to have Judg 


on payment. averrcd that the defendant had enjoyed the land for five years, 
Cro. Jac. 598. otherwiſe the action licth not. —But it was adjudged for thc plain- 
——— rea tiff; forall xf Cover held, that if the promiſe had been — 
2. Ro. Ab. 29 ſhould enjoy the land for five years, and in conſideration thereo 
2. Saund. 337, he ſhall pay him 100 l. in five years, viz. 201. per annum, there 
2. Leon. 107. the action lieth not for part till all the term be expired; but the 
nie , promiſe and agreement being that 201. ſhall be paid for every yea's 
n it is otherwiſe; and ſeveral actions lie for every . payment. 

And Ritoprs, Fuftice, ſaid. ſo it was lately adjudged in Fir Thomas 

Foſcelmne's Caſe, that in confideration one would marry his daughtet, 


that he will pay to him 300 I. /cilzcer, fifty pounds by the year during 


— a OA. _ 
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ſx years, there at the end of every year a ſeveral action lieth for Hex: 
fifty pounds. | againſt 


SoNR. 


Rookeſby's Caſe. 1 
UARE IMPEDIT. The original writ wanted this word, A guare impedit 


« ad;” for whereas the writ thould be, que ad donationem ſuam Maj be amended 


f wi | ; 4 wherc the abate- 
ſpefat, the writ was, que donationem ſuam ſpettat ; and after divers , e i 


motions for amending it, the writ by award was amended, and would cauſe de- 


« a” put in: and the principal reaſon was, that the fix months fc& of juſtice. 
were paſſed, and if the writ ſhould abate which was purchaſed Ante 79. 
within the fix months, the plaintiff ſhould be remedileſs to recover _ 286. 462 
his preſentation. | *. 


5 8. Co. 159. 
1. Com. Dig. 318. Cowp. 229. Dougl. 116. x. Term Rep. 237. 782. 
Albany again/t The Biſhop of St. Aſaph. Carz 7, 


Trinity Term, 27. Eliz. Rell 


UARE IMPEDIT, for the church of Whittington, The it a benefice be 
bithop pleaded that the ſervice there was in the A elch tongue, in Mun and the - 

and that the pariſhioners underſtood not the Eng/;/h, and that the {7% does net 
preſentee could not ſpeak Meleh; and therefore he refuſed him.— 2 => bi- 
And all THE JusT1CEs held this a good cauſe of refuſal, for he hop may re- 
cannot inſtruct his flock according to his duty and charge. But in fuſe him, but 
this caſe the plaintiff had preſented ſixteen days within the fix be muſt give 
months, and the biſhop gave no notice of the inability of the n. gte it de 
clerk, till three days after the fix months expired. And the Court .es. 
held, that notice ought to be given to the gong himſelf, if he 14. K. 
be refident in the county; and if not, a public intimation ought ;. I 
to be on the church-door; and notice of this matter ought to 212. 
have been given immediately when he was preſented and examined, 32+ Salk. 539. 
or within ſuch convenient ſpeed as might be; but when the biſhop 
is to enquire of the behaviour of the clerk, he ſhall have longer 
ume. And for this cauſe judgment was given for the plaintiff, 


Shepard again/? Kearne. cen 8, 


EBT upon an obligation. The condition was, that if one Where one of 
pay to the plaintiff within one month after the death two things are 
of Lady Learne 30 I. or twenty kine, at the election of the 33 
obligee, that then, &c. The defendant pleads, that the plaintiff 9 
lad made no election. The plaintiff demurred; and it was ad- of the obligee, 
judged that the bar was good; and judgment againſt the plaintiff. e is a 
| | oo debt 
on . 


The Queen again The Biſhop of Lincoln, and Ca g, 
Ligh the Incumbent. 


Wes IMPEDIT. The caſe was, After lapſe incurred to If a church be- 
war 


the queen, the biſhop being patron doth preſent, and after- — 


the ſucceſſor of the biſhop certitieth againſt this incumbent, umden 
r nd 
n the biſhop collat- — 


Mat he had refuſed to pay the tenths, and 
ſents and dies, 


1 the king (hall not loſe his preſentation, Owen, 5. 89. Gould(. 78. 83. 86, Moor, 259. 
14 eth 
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Tar Gti eth the defendant, who was inducted ; the gon brivgs quare ins 


againf pedit.— And it was adjudged that the queen hath not loft her pre. 


ende ſentation ; but if the incumbent had died, it were otherwiſe: for 


— here the church became void by the incumbent's own act; fo if he 
3 1 had reſigned or been deprived; and it would be inconvenient if 


Poſt. 790. 811. = queen ſhould loſe her preſentment by the incumbent's own 


Cas 10. | Michael againſt Scockwith. 


A bond cancel- EBT upon an obligation. The iſſue was, non ef? faftum. The 
—_— _ D jury Goes that the defendant did ſeal and Aer it as his 
gn in ei. deed, but that after the day of the iſſue joined, the ſeal was pulled 
dence as the de- Off from the obligation.—And the plaintiff had judgment; for it 
fendant's deed. was the defendant's deed at the time when the iſſue was joined, 
Co. 5. 119. b. and the trial ſhall relate to it, although the deed was cancelled 


atterwards. Vide 36. Hen. 8. | 


Ce 11, May and Banniſter againft Street. 


Lands out of a F JECT IONE FIRMA. It was found by verdict, that the 
borough can- prior of Merton was ſeiſed of a houſe in Southwark, held of 
— — the archbiſhop of Canterbury, as of his borough of Southwark, and 
* 30. Hen. 8. ſurrenders it to the king, Henry the eighth, who 
S. C. Moor,257. granted the ſaid meſſuage and divers other lands in London, Mddl- 
Co. Lit. 0j. 111. fer, and Eſſex, to J. S. and his heirs, to hold of him in libero bur- 
a gio by fealty for all ſervices and demands, and not in capite. 
Queen Mary grants the manor and borough of Southwark to the 
mayor and commonalty of London, and the tenant of the ſaid 
meſſuage died without heir. The queſtion was, Whether the now 
qucen or the patentees of the borough ſhould have the cſcheat ! 
And it was adjudged for the queen: for the firſt patentee of the 
meſſuage held it of the queen, in ſocage in capite, as of a ſeigniory 
in groſs, and the words in libero burgagio are merely void, for the 
land aut of the borough cannot be holden in libero burgagio; and 
there ſhall not be ſeveral tenures, for one tenure was reſerved by 
the king for all, and therefore of neceſſity it ſhall be a tenure in 
ſocage of the king. 5 


ce 1 - Stampe again Hutchins. 
Michaelmas Term, 28. & 29. Eliz. Rell 2625. 


If a perſon call DEBT againſt the defendant as adminiſtratrix. She pleaded 


in a bond of an plent adminiftravit. The jury found that the inteſtate was in- 
ro gd. Dy debted to divers by obligations, and that after his death the defen- 
bor” part % the Gant had tuken in the obligations, and had obliged herſelf to pa) 
| ſumwith a pro- the greater part of the ſums contained in the obligations, at cet- 
miſe to pay the tain days ro come, and for the refidue had — >, to the par lies, 
remainder, it is that in conſideration of delivery in of the ſaid obligations, that 
an aftminiſtra- ; 2 
ton of the incer}. ue would pay, &c.— And by the opinion of ANDERSON, C. J. 
tate's effects. WYXDHAM and PERIAM, it was held clearly a good adminiſtra- 
Ante 115. tion, ſo that the property of the goods of the inteſtate to that 
2. Leon. 121. value, were altered and changed in the defendant. | 
Mocr, 260, | | 
$+ Co. 33. 2. Term Rep. 97, $87. 597 


Hunt 


eee 


* 
e 


n 


it 
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Hunt and his Wife againſt Gilburne. Ca 14. 


TOWER: And demanded the third part of the lands of Augu/- By the cutom 
tine her former huſband, in Kent. The defendant pleaded ni gal Pe en. 
that the cuſtom there is, that the wives ſhall have the moiety of dowed of a moi- 
the lands of their huſbands for their dower, and ſhall hold them ſo ety ſo lrg a: fle 
long as they live chaſte and unmarried, et non ſecundum curſum com- le, wr and 
munis legis ; and that the feme ſince the death of her former huſ- me muß Ew 
band, had taken the demandant Hunt to huſband; and ſo demanded ty the cuſtom. 
judgment, if ſhe ſhall have dower.— The opinion of THE COURT Pot. 825. 

was, that the preſcription in the bar was good, being in the nega- f C. 6,14 108. 
tive; and fo it was adjudged. —PER1AM faid, if he had not plead- . Leon. 1320 
ed in the negative, yet the demandant ſhall not have dower; for Moor, 260. 


the cuſtom that wives ſhall have the moiety is the common law Sv: 91. 


in Kent, and no other law runs there. op 3 2 
1. Sid, 77. Co. Lit, 33. b. and Mr. Hargrave's note [10]. Rob. on Gav. 160. Cowp. 481. 
Hughſon againſt Ann Webb. Carr 14. 


Eafter Term, 30. Eliz. Roll 420. 


DEBT againſt the defendant as adminiſtratrix upon a contract of Debt does not 
the inteſtate. The defendant pleads fully adminiſtered, and L aginſt an ad- 
found againſt her. It was moved in arreſt of judgment, that debt — of 
upon a contract lieth not againſt an adminiſtrator, —And it was re- the inteſtate, 
ſolved by all THE JusT1CEs, that the plaintiff ſhall not have judg- and the Court 
ment; for although the defendant by her plea admitted that the ation Will abate the 
lay againſt her, yet when the matter at the beginning is not ſuf- £5 "Oe 
ficient to charge her, the Court ex officio ought to abate the writ, poſt. 426. 454- 
without exception of the party, 15. Edw. 4. pl. 25. and the de- 

fendant's plea takes not away the authority of the Court, but they * 


may abate the writ at any time after. 1. Sid. 333. contra. 5 Co. $7, 


, 10. Co, 77, 1. Lev. 2co, Cowp. 371. 
Everard againſt Greene. | Ca 15, 


RESPASS. The writ ſuppoſed the treſpaſs to be done apud where there is 
Heniſale, and the declaration ſuppoſed the treſpaſs to be no original, the 

apud Bay/tett in Heniſale; and after verdict this variance was alledg- {2 is aided 
ed in arreſt of judgment: SNaG0 for the plaintiff; FRANCIS 3 
G Awo for the defendant.— THE CourT held, that for this got where there 
variance judgment ſhould be ſtayed ; and the difference is, where is a bad original. 
there is no original, it is aided by the 18. Eliz. c. 14. for jeofails; Anter19.comra. 
but where there is an original, and this varies from the declara- of. 722- 
tion, it is otherwiſe; and a precedent in the queen's bench was! Med. 3. 
ſhewn to be adjudged accordingly. 2-Ked. 544. 63. 
1. Saund. 317, Yelv. 108. 


Stevens againſt Lawton and his Wife. Cue 16, 
Michaelmas Term, 29. C 30. Eliz. Roll 2578. 


FJECTIONE FIRME. Upon ſpecial verdi& the caſe was, Ide after-born 
18 


Sampſon Bell let land to W. his ſon, and P. his wife, et eorum — 1 Þ 
B. trum primngenitee proli ſucceſſive. Ante 10. 58. Poſt. 334. Moor, 103. Plow. 29. b. 2. Roll 417+ 


Kell. Rep. 325, Owen, 152. 64, Vide Harg, Co. Lit. 9. a. note { 3]. and 20. b. note [a], = 


primogenitæ 
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$TxVENs primogenitæ oli ſucceſſic z they bad then no iſſue, but afterwards 
—_— they had iſſue: the queſtion was, If after the death of J. and P. 
4 tis the iſſue ſhall take by way of remainder or otherwiſe ?—And Thx 
Wirz. COURT held, he ſhall take nothing, for he was not in eſſe at the 
time of — and by the grant he is to take jointly : and ſo it 

was - 


C 17. © Chamberlain againſt Stanton. 
: Michaelmas Term, 30. & 31. Eliz. Roll 656. 


A deed is not VEB T upon an obligation. The defendant pleaded non «/? fac- 
executed bun. D tum. The jury fad that the defendant cok the — 
4-148 ag to be written, and ſigned, and ſealed it; and then laid it upon a 
Ante 7, table, and the plaintiff came and took it. The queſtion was, If 
This was the defendant's deed ?—The opinion of all THE Jusricks 
- $4 ne 6] was, that it was not, without other circumſtances found by the 
Ce . Jury. 
nd, in marg. 1. Term Rep. 86. 


cer 13, Johnſon againſt Gabriel and Bellamy. 
| Trinity Term, 29. Eliz. Rell 334. 


A ne levied by FJECTIONE FIRMEZ. The caſe upon ſpecial verdict was, 
eee I. Grant was ſeiſed in fee of the land; and deviſed it to his wife 
in remainder 7 
before he attains for life ; and when John Grant, the ſon of his brother, came to 
the age at which his age of twenty-five years, then he ſhall have it in fee. John, 
the deviſe vets, before his age of twenty-five years, levieth a fine to A. B. and after 
_ dis hen. Kis ſaid age of twenty-five died.— And it was adjudged that his 
og e heir ſhall be barred by this fine levied by him, and fo it ſhall be if 

the land had been given to him in tail, and there thall be no aver. 
$.C. 10. Co. go. ment, that partes ad finem nibil habuere, c. And this being found 
C. 2. Len. 36. by verdict, ſhall bar as well as if it had been pleaded as an 


Cro. Car. 2: 5. 

Shep.Touch.z;, eſtoppel (a). 

Suit en Fines, (a) Sir Edward Cal; ſays that no judg- as adjudged that this eſtate in contingency 
165. ment was entered in this caſe; but this is was barred by force of the words of 32. 
contradicted by the report of it in 2. Ce- Hen. . c. 36. 

nard 36. And it is cited in Kayw. 150. 
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Hilary Term, 
3. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kur. Chief Juſtice. 
" Sir Francis Gawdy, Kut. 
John Clench, £/q. | Fuſtices, 


. Robert Schute, EV. | 
Sir John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


Mott as ainfl Hales, Casr 1. 
Michaelmas Term, 30. & 31. Eliz. Roll 562. 


EBT upon leaſe for years. The caſe was, A parſon mak - The death of a 
eth a lgaſe to the * for twenty-one years, after the parſon is a non- 


13. Elix. c. 20. of lands uſually let, rendering the ancient rfdency within 
rent, The patron and ordinary confirm the leaſe. The leſſee lets the mraning = 
part of the term to the defendant. The parſon dieth. The ſuc- f, f0 acid big 
ceſſor enters, and lets it to the defendant, againſt whom the firſt ee. 
leſſee brought debt upon the former leaſe, who pleads the 13. Poſt. 450. 
Liz, c. 20. that makes all leaſes void, where the parſon is non- | 0 
| reſident or abſent for eighty days, &c. and that the ſucceſſor hath 52.75 
entered, &c,—Upon this plea the plaintiff demurred; and it was 2, Lev. 61. 
| argued by Cox and GODFREY, that the ſtatute extends not but 1. Vent. 244. * 
; to the parſons that make the leaſes and are non-reſident or abſent, 3-Keb. 46. 107. 
: de. and extends not to leaſes of parſons which afterwards die; 797 | 
| for ſuch perſons cannot be ſaid to be abſent which are not in eſſe, — e 
| elpecially the ſtatute giving liberty to let land uſually let, which contra. 

ſhall be vain, being confirmed by the patron and ordinary, if they Cowp. 29. 42g. 

continue no longer than the parſon's life.—But it was adjudged 2. Term Rep. 
that this leaſe is void by the death of the incumbent; for TAE Jus- 77 
TICES ſaid, that the ſtatute doth provide againſt dilapidations, and 

for maintenance of hoſpitality ; and therefore provideth not only 

that leaſes ſhall be void for non-refidency, &c. but by death or re- 

ſignation, for otherwiſe dilapidations ſhall be in the time of the ſuc- 


ceſſor, and he cannot maintain hoſpitality : and ſo it was adjudged. 


Barkly and Gibbs againſt Kempſtow. 
Trinity Term, 30. Eliz. Roll 64. 


| ASSUMPSIT. Plaintiffs declare, that civitas Jorcefer fuit au- tn an adden for 
tiqua civitas, and that all pleas determinable there were uſed aneſrapeitisnot 

to be by ſuit before the bailiffs, chamberlain, and aldermen there n<ceffary to ſtate 
determined, and the b:iliffs, &c. had uſe to have their /ervientem 1 

ad clavam, to make arreſts; and that there they had a priſon, and orthat the plain- 


tiff was damni- 


fied. Ante 53. Poſt, 625. Hob. 14. 3+ Wilf, 263, Cowp. 62. 2. Term Rep. 5. 
| | that 


Cas 2. 
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Hob. 218, tioned. And as to the fine, it agree 
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Barz that the bailiffs time out of mind were keepers of the priſon, and 
on, of all the priſoners there: and that whereas the defendant had a 
n, bhouſe adjoming to the priſon, in which the bailiffs had uſe to com. 
Kamrsvow. mit their priſoners to be ſafely kept; and whereas one M. had 
affirmed a plaint of 181. aginſt Fo/ley in the ſame court before 
the bailiff, &c. which was a plea there determinable by cuſtom, 
per quod they mandaverunt quoddam warrantum to the ſaid ſerjeant to 
arreſt him, by force whereof he arreſted him and brought him to 
the next court, and the plaintiffs being bailiffs committed him to 
priſot ; and the defendant having the ſaid houſe adjoining to the 
priſon, in confideration that the ** committed the priſoner 
to him to keep, by which he might make his commodity, by ut. 
tering his meat and drink, and might have as great benefit as he 
uſed to have, promiſed to keep him ſafely, and fave the plaintiffs 
harmleſs of all eſcapes; whereupon they committed the priſoner 
to his houſe to keep, &c. he ſuch a day had ſuffered him to eſcape, 
by which they were damnified. Upon non aſſump/it pleaded, it was 
found for the plaintiffs, and divers matters alledged in arreſt of 
judgment.—1. uſe it is alledged that mandaverunt warrantun, 
&c. but ſhew not that it was in writing under ſeal, as it ought to 
be. Sed non allecatur, for it ſhall he ſo intended. —2. It was not 
alledged how they were damnified, viz. that theys were ſued for 
this eſcape; or otherwiſe moleſted. Sed non ullocatur, for immedi- 
_ upon the eſcape they were damnified and in danger to be 
ſued, . might ſue the defendant preſently, and not tarry till they 
were ſued. 
Conſideration in It was held upon good adviſement, that this was a good con- 
. fideration to make an aſſump/it, viz. the uttering of his meat, &c. 
Barr. 96%. een 


Cast 5- Pigot againſt Ruſſel. 
Vide Ante, page 115, Caſe 15. 


* * 


If 1-07: for lte IT was moved by TANFIELD, that the writs of error were not 
and aniafaxt re- I good, for the writ of error upon the recovery made only men- 


- verfioner join in tion of one voucher, when it was a double voucher; ſo the Jul- 


a fme, n fe tices had no warrant to examine it. 1. The writ of error upon 


re but be the fine was ill, for the writ makes mention of an hundred and 
cannot enter for five acres, and for this variance it is not good.—ATKINSON and 
er forfciture, Cok E contra. 1. The writ of error upon the recovery was well 
— 1. oo. enough, for ſo are all the precedents to make mention of one vou- 
29+ *9* cher being betwixt the defendant and "tenant ; but if it had been 
between the firſt and ſecond vouchee, _ both ought to be men- 
with the record, which 1s 
2. Leon. 106. with the cu/tos brevium.—But WRA, C. J. ſaid, the principal 
Moor, 565. part of the fine is with the chirographer, and it ought to agree with 
1. Wood's Con. it, elſe it is not good. And here it was held that if leſſee for lik 
. + ©, and he in the reverſion join in a fine to a ſtranger, and the rever- 
8  fioner reverſeth the fine for nonage, yet he ſhall not enter for for- 
1. Term Rep. feiture, becauſe he joined in the fine and conſented to it: 


Ss afterward the fine was reverſed quoad the infant only. * 
| | |  Patridges 
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Patridge's Caſe. | Carr 4. 


UO WARRANTO. A demurrer to the bar. It was held by How often a ler 
all the Juſtices in ſpeaking to it, that a man may preſcribe —— |, c— 
to hold a leet oftener and at other times than are mentioned in . 


Mack CHARTA, cap. 11. for it is in the affirmative. . — 212. 


CIRC 2. Hawk. P. C. go. 5. Com, Dig. 160. 
PornaM ſaid, that want of a pillory or tumbrel is cauſe of | 
forfeiture of à leet (a). 3. Edw. 1. Leet 12.—COKE contra. (s):.Hawk.11 


PoPHAM faid, that a general pardon being with divers excep- How a pardon 
tions, he __ will 8 — it Pr — it, — that he 6 
is not a perſon exc - otherwiſe of a gene rdon except ;* . 
J. S. for thats the Court may take N tha 2 is not 7.8. — 
B. Zw. 4, . % oo 55 2. Hawk. 560. 

Tux Cobxr held, that it is not ſufficient in a quo warranto of In quo warrant 
liberties to derive an intereſt to a ſtranger in them from the queen, the plaintiffmu@t 


without making title to himſelf, for the writ is que warranto he — in 
himſelf uſeth them. | | | 1. Term Rep. . 
Cage againſt Peyton and Everet. ca 5. 


Trinity Term,. 30. Eliz. Roll 349. | 


RESPASS guare clauſum boſci ſui vocat” Frith fregit, et forty loads & leaſe of a ma- 
1 of the . did = an — away. TI — lead- vere 9” Fg 
ed that the place wHERE was parcel of - manor of Great Horne- ich a covenant , 
be, which manor the Earl of Oxford let to Heywood for years, to take fire-bore 
* exceptis boſcis, arboribus mahermits, graſſis arboribus, et ſubboſcis, ſuper premiſe 
but did not covenant and agree that the leſſee and his aſſigns 2 
might take reaſonable fire-bote and hedge- bote ſuper præmiſſa de land dA. 
prædicta during the term. The earl afterwards conveyed the re- poſt. 582. 
rerſion to the plaintiff, and they as ſervants of the leſſee juſtify for Coop 
reaſonable fire-bote, &c. The queſtion was, If in the place * 
where, &e. being parcel of the wood which is excepted out of 


the leaſe, if by reaſon of theſe words, ſuper præmiſſa prædict. they 


t icht take trees, or if it ſhall be only referred to the land 

- Goperey and EER TON for the plaintiff, The fire-bote is to 

n be taken only upon the land ler, for that which is excepted is not 

d let; and &remiſſa ſhall be taken for prædimiſſa.— Su AO contra. 0 
d Wraw C. J. The ren that he ſhall take fire bote, &c. 

l ſuper rene ſhall only extend to the land let; but if he had aver- 

* red that there was not ſufficient upon the land let, that might 

n peradventum alter the caſe: ſo was the opinion of the other 

. Juſtices — adꝶnent was given for the plaingf, 

$ & 2M | 

F Ireland againſt Higgins. AD cast 6. 
n k nity Term, 30. Eliz. Roll 403. | 

e SUMPSIT. The plaintiff declareth, that whereas he was Trover ties fors 
, 5 poſſeſt of a HY Sn which came to the defendant's hands greyhound, and 
f > Are, and that he promiſed to deliver it upon requeſt, the it nerd not be 
0 ndant demurred upon the declaration—LEE argued the action Wen thar he 


was tame.— 4A 


ut of the plaintiff's poſſeſſion, he had no maſtiff, a hound, 


did t lie; r 


; 3 "+ a ſpaniel, and 
tnmbler, the law will take notice of, 3. Levinz, 330. 2. Leon. 283. 2. Bro. Ent, 144. 12. Hen. v 


p. 4% Cour. 19 b. 
219. 8044, _ 7 4, - o_E 283. L Saund. $4, 1. Roll. Abr. 5 Owen, 94+ 2 rc. 44+ 463. 3 Lev. 
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_ after te camo al and the defendant's promiſe. And the P 


une property in it, being fer nature, 14. Eliz. Dyer, 306. 12. Il 5 
_ and by a grant of wa bona et catalla, a dog Nn ot—Tax. 
. FIELD contra. He agreed that if it were feræ nature there was no 


induftry of man, and the law regardeth it as any other beaf}, an; 
is of as 2 ufe : and there be four kind of dogs which th 
law regards, viz. a maſtiff, a hound, which comprehends a grey. 


hound a ſpaniel and tumbler : and he had ſeen a peecedent in 


2. Salk, 667. 13. Hen. . Roll 3s. where in treſpaſs of aſſault and battery, the 
defendant juſtified that J. S. was poſſeſſed of a dog ut de by, 

tis, and delivered it to him to keep, and that the plaintif 

would have taken it from him, in which be reſiſted him; and in 

defence and cuſtody of his dog he beat him, ahd the hurt which 

he had was de /on tort demeſne, &c. and to this the 1 was put 

to anſwer, and faid de ſon tort, &c. which proveth a propetty in 

the dog, when he juſtiſieth the beating of one in defence of it, 

2. Edw. 2. Avowry”. A replevin lieth of a ferret, which is of 

- a more baſe nature, and 23. Ez. J. S. brought trefpaſs for taking 
of a blood- hound; and found for him, and he recovercd 10 
damages. And the plaintiff need not in this caſe aver the dog was 
tame, for the law intends it, as of a horſe. And it was adjudged 


for the plaintiff. - 5 | 
ce 7. Stone againſt Wythipol, Executor P. Wytlipol. | 
Trinity Term, 30. Eliz. Roll 777, or 771. | N 
Aﬀempfe en- A SSUMPSIT. And declares, that whereas the teſt ator was in- 
—— debted to him fgr certain pieces of velvet, and for g. of 


money lent, et pro diver/ts aliis mercimoniis, bonis et catailis, and pro- 
—— miſed to ay — at ſuch a day, and died before the day; and thc 
debt of his teſ> Plaintiff having an intent to fue the defendant, he required lim 
tator, if the reſ- to ſtop his ſuit till ſuch a day, and he would pay him op give him 


Dur was under ſecurity; whereupon he ſtayed, &c. The defendant ſhewed that at 


d olga epa. the time of the delivery of the goods 1o the teſtator, he was with- 
uad was made, in age; and thereupon it was demurred, —E GER TON for. the pluu- 
unleſs he had 1% F. That the conſideration here is good, and» conſiſts of divers 
promiſed to pay parts; the debt precedent, the teffator's promiſe though within age, 
romife of the jnſant is not 
was not origi- void, but for his nonage he may inffelf by plea; bet if debt 
nally any cauſe had been brought againſt him, e — debet, it ſhall be 
of actien. found againſt him: and if at his full age he had promi ſed payment, 
Poſt. 700. it had been goody and in foro con 7 the promiſe the infant 
Dyer aps mar. had been good. And. g. Elia, the cAle was · Lord Wag indebted 
1 Ro. Ab. 24. . 8. to divers, and afteMhis death Lord Gray his ſon, Who not his 
1. Leon. 214 executor nor chargeable with the debts, when the creditors com- 
CO plained and demanded their debts of him, told, them, that if h 
1.804 15. father was indebted to them, he would pay them ; and upon ti» 


age; for there 


Yrrangs,94-592; it was held an action lay, and the promiſe of the executor is upon 


Comp. % good conſideration ; for the plaintiff ſurceaſed his ſuit; and the 
2. Term executor was freed of trouble, and this matter will maihtain ſuit 
765. in chancery.— Cox contra. That it is rations for 
every confideration that doth charge the dei dan; in an ein 
muſt be to the benefit of the defendant or charge of the p aint, 

, F ' E a 


confideration of the promiſe, but a dog is a thing that is tame by 


ne Ao ww. _.,x- -- - oa A = ry tc as 


— 2 — 


8. 
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and no caſe can be put out of this rule. And this contract by the SToxr 


— — — 


. infant was void; and ſtaying of ſuit is no benefit to the defendant, 4, | 
" nor any charge to the plaintiff more than was before. And this is WV TAITot. 
1 | no conſideration to ſue in chancery, for no ſuit there againſt an wk 

Jy ſs rule of common law, and denied the caſe of Lord Gray; iii 

a and the defendant being not chargeable to pay the money, the 

de ſtaying of ſuit was no benefit to him. And afterwards THE Court 

P 4 was clear of opinion the action did not lie, for the contract of the 

x infant was merely void, and in debt againſt him he might plead 

ie 1hil debet.—EOERTOx ſaid it was adjudged in this court, in 

— Edmunds v. Burton, that where an infant was bound in an obliga- 

if tion, and at his full age he promiſed payment, an action was 

Ph maintainable againſt his executor upon this promiſe: to which the 

> Court agreed; for the bond which was the ground of it was not 

1 void, but voidable, and he could not plead non eff factum, or nibil 


in debet to a bond (a); and if at his full age he had accepted a defea- ens? 
fance of the bond, this had made it good ; and in the caſe cited the z. 106. j. 


0 promiſe was by the infant himſelf, which in conſcience he ought Pop. 176. 

f to pav; but the defendant is in a remote degree. And it was ad- 10. Co. 43. 

f judged againſt the plaintiff. | | 

. 

8 Wheeler againſt Thorogood. PEER 
RJECTIONE FIRMUE. It was held clearly by THE Cover, that A lee may 

: if J. S. maketh a leaſe to B. to commence two years after, that grant his term 

, after the two years are expired, B before any entry may grant his 313 8 

term, although the leſſor doth continue in poſſeſſion. 3 

7 | 5. Co. 124. 3. Bac. Abr. 446. Dougl. 461. 

0. — | 

he Moody aguinſt Lewen. | * 

m In the Common Pleas. 

* Michaelmas Term, 29.& 30. Zlix. Rall 2529. 

þ- R EPLEVIN. Upon a ſpecial verdict, it was found that Tim. A grant of a 

in- 14. Eliz. a fine was levied between Lovelace and Rutland, manor is good, 

ers plaintiffs, and Focke and:ſcven ethers, deforceants of the manor of Abou in re- 

ve D. Sc. by which Feckeand the others did acknowledge the manor, — 

0t &,.to the plaintiffs come ceo, &c. , They granted it to them, &c. plaintiff for the 

bt rendering rent with a nomine pane, and cauſe of diſtreſs to Fooke deforceant, 

be in fee, who granted it to Horden, who conveyed it to the avow- 

nt, ant, The plaintiff traverſed the rent to Horden modo et forma, &c. 

nt and it was found that Fe in his grant did recite that the fine was 

ted levied inter Frobe and ſeven others, plaintiffs, and Lovelace, and Rut- 

his land, deforceants of the manor, and that the ſaid Lovelace and 

m- Rutland granted by it the rent, &c. to Focke in fee, and he granted 

his tto Horden: and, If this rent by reaſon of this miſ-recital was 

lis well granted? they prayed the diſcretion, &c.-+lt was argued by 

on SHUTTLEWORTH for the plaintiff, and by W ALMSLEY far the defen- 

the dant; and it was adjudged a good grant, for there is ſuificient cer- 

uit tamty of the thing granted, and of the intention of the parties to 

for grant it; and nothing is miſtaken but the detorceants and plaintiffs . 

it, in the fine, which hor material: and it was adjudged for the de- 

f, tendant, that he ſhould have zeturn. RY? ' 

| 


Hooper 
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1 Hooper againſt Gomerſal and his Wife. 
| Trinity Term, 30. Eliz. Roll 2403. 


Where there axe TYEBT againſt the defendant Gemer/al and his wife, executrix of 
different eddi- D Henry H Moodlade of London, —_— The defendants plead a re. 
tion: to the ſame covery againſt them by J. S. by the names of 7. Gomer/al and 
— Pr de F/;zabeth his wife, executrix of enry Waodlade, of London, barber- 
_— — 98 and that «/tra the ſum recovered they had nothing, &c. 
fon. pon this it was demurred ; and adjudged no good plea, becauſe 
Poſt. 267. they took no averment that Henry Woodlade, taylor and Henry 
Waeodlgde barber-chyrurgeon were the ſame perſon. 


1 Goſling againſt Warburton and Criſpe. 
Michaelmas Term, 29. & 30. Eliz. Roll 334. 


The acceptance JECT IONE FIRME. The caſe was, Frencham deviſed his 
of dower is» 47 land to M. his wife till P. his daughter came to the age of 


waiverof 4right nineteen years, and afterwards to P. in tail, remainder over in fee: 
tie) and deviſed further, that P. ſhould pay after her age of nineteen 
compence of Years to his wife twelve pounds per annum in recompence of her 
dower out of the dower; and if ſhe failed of 8 that M. ſhould have the 
on hats land for her life. Mary, before P. came to the age of nineteen year;, 
Liber lower, brought a writ of dower, and recovered a third part; and after J. 
came to her age of nineteen years, for non-payment of the twelve 
Vide Sturges? pounds M. entered; and the queſtion was, If her entry were lawful! 
| 3 SHUTTLEWORTH argued that it was, and that ſhe had not 
4. C. ab Waived the benefit to have the lands by the deviſe, by bringing her 
Dower, B. writ of dower, for then ſhe had no title to it, but her title accrucd 
9. Mod. by the non-payment of her twelve pounds. —W ALMSLEY contre. 
- + Li. . And afterwards it was adjudged, that ſhe having recovered 3 
366. note [1]. third part in dower, ſhe ſhall not have the rent by the will; and 
1. Bro. Ch, Caf. it is againſt the intention of the will ſhe ſhall have both, and the 
292. acceptance of one is a waiver of the other.— And Mich. 31. & 
32. liz. error was brought, and the judgment was affirmed ; the 

record of which is Eaſter 31. Eliz. Rot. 247. 


F 4 


| Carn 12. Lowe again Lowe. 
31. Llix.— Ii the Exchequer Chamber. 


not merge by ® foe 22 22 iſſue three * — and — his _ wy 
— ond ſon for thi ears to perform his will and pay his debts, 
— and made him 2 and if he died within the thirty 
the termor. ** years, that then his third ſon ſhall have ſuch term as ſhall be 
Moor, 268. ang Arxear of the thirty years; and dieth. The eldeſt. ſon dieth 
ſee 3. Loon. 110. Without ifſue, and the inheritance deſcends to the ſecond ſon; be 
where this caſe dieth within the thirty years, having iſſue. The queſtion v 
is reported at between the uncle and the nephew, If the third ſon ſhall have the 
E , land during the refidue of the thirty years —It was argued b 
- '" PicoTT for the plaintiff, and BEAUMONT er the defendant, and 
adjudged for the uncle plaintiff; for although the term was er- 
tin& in the ſecond ſon, yet this is a new deviſe to the third fon; 
for the words are, that he ſhall have /ach a term, &c. kale 


A term held en FJECT IONE FIRMA. Upon ſpecial verdi& the caſe was, 


na Ako oo > Gon f& 
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31. Eliz. In the Queen's Bench. 


Hir Chriſtophet Wray, Kut. Chitf Juſtice. 
Sir Francis Gawdy, Kut. 
John Clench, Eq. | c Faſtices, 
Robert Schute, E/7. 
Sir John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 


— TO WEIR" 


NU ASI 
Charnock and his Wife againf Worſley. 
Trinity Term, 30. Eliz, Rall 833. 


F The caſe was, Baron and feme levied a fine, the x buſband and 


feme being within age; the baron and feme brought a writ wiſelevy a fine 
of error, and ſhe was — within age; and, If the aud the wife 
judgment ſhall be, that the fine ſhall be reverſed generally or quad — 
the feme only? was the queſtion.— Of the plaintiffs part, two pre- ri of error 
cedents were ſhewn, Trin. 2. Hen. 4. Ret. 49. & Paſ. 6. Hen. 8. jointiy to reverſe 
Ret 26. that the fine ſhall be reverſed generally; and for the de- the fine. Ad- 
fendant a precedent was ſhewn in 7. Elz. that it ſhall be reverſed jvded that it | 
quoad the fone only. But there the caſe was, That the baron and ;, , ind not 
feme levied a fine, the fem? being within age, and the baron died, quoad the wits 
and ſhe took a ſecond huſband ; and they brought writ of error, only. 
and the fine was reverſed quoad the feme only, and her heirs. Ante 175. 124+ 
And now it was argued by EGERTON and GoLDitxG Gray - E $I 
Im, that the fine ſhall be only reverſed quoad the feme and her *- Roll. Abr. 
heirs, and ſhall ſtand good againſt the baren; for it may be that 745: b 
the land was the inheritance of the baron, which he might lawfully 70> 77” 
convey, and that the feme was joined only to bar her dower ; or Cro. jac. 482+ 
that they were joint-tenants before marriage, ſo he might well z. Let. 38... .. 
give his part. And if it were the inheritance of the wife, yet he Hobart, 2. 
might diſpoſe of it during his life; and it ſhall not be reduced to C Tu. 444. 
him againſt his own act. * 5 a 
—8— and ATKINSON contra. It ſhall be intended the inkeri- F. N. B. 21. 
8 ar N N 3 
, of the wife, if the contrary be not * as in Fur s Caſe, Owen, 2 - 
. War, C. ]. When baron and fone Joinin a fine, it ſhall be ——— 
intended the inheritance of the wife, and not that they are joint - Dougl. 43 
tenants, or tenants in common. And if the fine ſhall be reverſed 
only as to the inheritance, where ſhall the freehold be, and to 
whom ſhall the conuſee be attendant ? 
_ Gawpy, 8 This matter being dubious, the Court ſhall 
intend it to be rather the inheritance of the wife than otherwiſe ; 


Cairn 1. 


and the fine being the foundation of the conveyatice, it being re- 
rerſed, all ſhall be reſtored; as the _ in Littleton, ſect. 666. Ne 
- aron 


Vor. I. 


=—_—— 


4 8 ® has - . \ . 1 — 
= | N 1 3 = | 
2 k —— — 3 r =. — 
2 l 9 R | 
—_ — — — — o — — — — — — 
ERIE - 


- - | . \ — 1 1 
- 4 
— 5 a » «© - " * 
0 FR : : 3 — - + — — * 

N r *c 3 = 

* = l mm 1 - bd 0 . ng —_—_— — Se eee — 

* Pſy * 1 % N 9 
* 
7 1 . C2 

* — > 2 . — — CES IRS . - p ” £4 my - * LR” 
— * 8 — a — — : M 2 


— _ - — 5 
— my ” 
— —ů— —— — — —— — — — 
- . _ - _= 2 


F — | * 
\ * 
% 


130 ' Eaſter Term, 31. Eliz. In B. R. 


Cnanwocx baron diſcontinues the land of the feme, and takes an eſtate to him 
and his and his wife; the wife 1s remitted, and fo is the huſband, though 
Wirz hecannot ſay ſo; for the cannot be remitted, but the huſband 
an of muſt be alſo remitted, for they are one perſon ; and this fine ſhall 
be reverſed in all; for it is error in law of the court, and the bare 
by the fine giveth nothing divided from the feme. And all that 
ſſeth From the wife ſhall be reverſed in all, for the conveyance is 
in lay erroneous. As if a man confeſs an action which is errone. 
ous, yet againſt his own act he ſhall avoid it by error; and if it 
ſhall le reverſed quoad the feme only, then it ſhall be a fine levied 
by the huſband only; and ſo it will be a diſcontinuance at the com- 
mon law againſt the wife, which is not reaſon ; and by the rever. 
ſal of the fine, a particular intereſt cannot be given to the conuſee. 
And if this fine ſhall ſtand to bind the baren, then the baron can- 
not join in the writ of error; for a man cannot bring an action to 
reverſe that which binds him ; but all the books are, they ſhall 
join in a writ of error. 

Wray, C. J. The baron giveth no more than the wife giveth 
with him; and this was crror in Court, to receive the fine ; and if 
the fine ſhall be reverſed, but cefſabit executio during the life of 
the baron, then the wife ſhall not be reſtored to her inheritance 
living the baron, which is not reaſon ; and here is no miſchief to 
any; for if the conuſee had made a feoffment, /cire facias ſhall iſſue 
againſt him, in which he may ſhew and plead, that it was the in- 
heritance of the baron, and the conuſee might have pleaded it; and 
if he doth not, the Court will not help GA it was 2fter- 
wards adjudged that the fine ſhall be reverſed in toto. And Wray, 

C. J. ſaid, he had conferred with divers other Juſtices, and they 
were of the ſame opinion. 


3 Roger Windham againf Ed. Clere. 


AQion upon the ACT ION upon the caſe. And declares, That the defendant 
aſc lies againſta was a juſtice of peace in the county of N. And wheres 
Dn n- the Kaintiff was a loyal ſubje&, &c. the defendant maliciouſſy in- 
— tending to depriye him of his good name and fame, did direct his 
man for felony, Warrant, and ſhews it in certainty, &c. to divers conſtables to attach 
without any ac- him; alledging he was accuſed of the ſtealing of the horſe of 4. B. 
cuſation azainft by reafon whereof he was arreſted, till he put in bond to appear, 
* &c. ubi revera he was never accuſed, nor did ſteal the horſe, and 
5. c. i. Leon. 187. the defendant did know him to be guiltleſs ; by reaſon whereof bs 
. was greatly diſcredited. Upon non culp pleaded, it was found for 
- Bult 345 the plaintiff.— And it was held by CLR and Ga wp v, the action 
1. Com. Dig. Was maintainable. If a man be accuſed to a juſtice of peace for 
170. 159. an 6ffence, for which he cauſes him to be arreſted by his warrant, 
Cowp. 12. although the accuſation be falſe, yet he is excuſable + but if the 
8 rty be never accuſed, but the juſtice of his malice and own 
— _ — cauſe him to be arreſted, it is otherwiſe. And they com- 
2. Hawk. 132. manded judgment to be given for the plaintiff, 14. Hen. 8. (a). 
(e) In the caſe of Morgan v. Hug diate, and not conſequential, This is 3 fa. 
2. Term Reports, 225. this caſe is denied to tied diſtinction. 11. Mod. 189. Ld. Rim. 
be law. The a&icn ſhould have been treſ- 1402, 3. Bl, Com. 123. Strange, 635- 
paſt and not caſe ; for the injury is inne- X 
; Havithbury 
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Havithbury againft Harvey and his Wife, af 3. 


DEBT upon the 5. Eliz. c. 2. ſ. 12. And demands ten pounds, A feme covertis | 
for that he ſerved a proceſs upon the eme as a witneſs, and within the 
tendered to her ſufficient charges, &c. and the appeared not, &c. 5 Elz ©: 9- 
and upon iſſue joined, it was found for the plaintiff. —And it was Co. Car. 522, 
alledged in arreſt of judgment, that he doth declare, that the non- oe» J x 
appearance was to his damages, and ſheweth not what damages. "i 
Alſo that a feme covert is not within the ſtatute, and the charges ;. Mod. 355 
ought to be tendered to the baron; for the charge heth upon him. womb. 449. 
Lewis. The action is not brought for the damages which he g. 20% 
had by her non-appearance, but for the ten pounds given by the 13 
ſtatute.— Secondly, a feme covert is within the ſtatute; for the may 294. 
be the ſole witneſs,—Thirdly, ſhe is the perſon puniſhable for not 
coming, and the tender therefore is to be to her: and the plaintiff 
had judgment. | 
Hoe againſt Marſhal. Cars 4+ 
Hilary Term, 30. Eliz. Roll 788. 0 


EBT upon an obligation. The condition was, That if O/bert An ique whe- 
Fuller ſhall not appear at the next court in Thetford to anſwer ther the obligor 
to the plaintiff, Kc. if then the ſaid O ert before the firſt day end in cen 
of Oftober found ſurety to anſwer, that then, &c. The defen- upon the day 
dant pleads, that the ſaid O/hert did appear at the next court. The mentioncd in 
plaintiff replieth, that he did not appear, et de hoc ponit ſe ſuper the condition 
petriam z and upon this ifſue was joined, and found for the plain- ner unt 
tuff, —And it was alledged in arreſt of judgment, that this was 38 
miſ· tried; for it ſhall be tried by the record, and not per 223 Poſt. 379. 

for every appearance is upon record. But TH Mar eld they, I. 6. 
trial good; for it appeareth not that he appeared, and that his ap- f. pac. Abr. 
pearance was upon record; but his plea is, that he appeared at 214. 

ſuch a day in the court; which may be, and his appearance not 3- Bl Com. 336. 
entered; and yet by it his bond is ſaved, arid he himſelf doth not 

conclude, preut apparet de records. And WRAY ſaid, that appearance 2 
at ſuch a day may be tried per pais : but appearances generally ſhall 

be tried by the record. And Ga wp faid, if it be miſ-tried, it 

is aided by the ſtatute 32. Hen. 8.—And it being the next term 

moved again, and a rule given, if the cauſe be not ſhewn the next 

day, that judgment be for the plaintiff. 5 


* * * | | 
Piers againſt Hoe. Care g. 


"TRESPASS. The caſe upon ſpecial verdict was, That a woman Tenant for life 
who was tenartt for life as a jointureſs, takes a ſecond huſband, j9intureſstakes a 
and they b deed convey the land to Clerke and his heirs, habendum — — 
N him and his heirs, to the uſe of him and hie heirs for the life the v6 of 4 
of his wife only; and the queſtion was, If this were a forfeiture ? and his heirs, - 
And it was argued by PorhaAM for the plaintiff, and Cox E for the forthelife of the | 
ffendant—G awpy held it no forfeiture, and that the words n 
fo the life of the wife” ſhall refer to both. For in conſtruction vithin 11. Hen, 
a deed, where the words are doubtful, reaſonable conſtruction 3. c. 20. 


Þ | Poſt. 407. 
1. Roll. Abr. 954. 1. Leon. 125. 9. Co. 44+ 2+ Bac. Abr. 497+ 1. Wood's Cm. 82. 
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Faſter Term, 31. Eliz. In B. R. 
* 


ſhall be made; and when words are in a deed to expreſs the partic 
intent, they ſhall not be taken as void; and here the words * fir 
&« the life of the wife” are put in to exclude the forfeiture, and to 
ſave the eſtate. And of this opinion were Wray and Scuvrt 
upon the firſt motion, but CEN can u. But at another day it 
being moved again, Gawpy held his former opinion; but Wzay 
and the other ] uſtices held it a forfeiture. For Wray ſaid, by 
the deed at firſt a+ fee ſimple did paſs, and that to the uſe of the 
feoffee, then the eſtate and the uſe are ſeveral things, and cannot 
be coupled to the words . for the life of the wife.” And Wray 
faid, he had demanded the opinion of the Juſtices of his houſe, 
and they held it clearly a forfeiture in the words, and that the words 
« for life, &c.” ſhall refer only to the uſe: and it was ſo adjudged, 


Cann 6, h Ordeway againſt Parret and Halſey. 


If the principal QCIRE FACIAS brought againſt the defendants, who were hail 
pay the ſum re- \ upon a bill of debt brought againſt Bennet; who pleads, that 
covered, the bail the principal had paid the money in which, he was condemned to 
ſhall be excuſed ; a ö * 

but it cannot be the plaintiff, according to the condition of the recogniſance.— 
pleaded to a PER CURIAM it was ruled no plea without pleading payment of 
ſeire facias un- record. For it was ſaid, that the condition is, that the defendant 
leſs fatisfation ſhall fatisfy the debt, otherwiſe the ſureties would do it. And this 


—_ the , to be underſtood of the moſt ſufficient ſatisfaction which is of 


Poll. 233. record; and therefore they diſallowed the plea, and would not 
ſyffer it to be entered, or to be demurred upon; and did command 
= — GERARD, who pleaded the plea, to plead another plea; otherwiſe 
oi * a bil dicit ſhall be entered. 1 


378. a 
1. Mod, 24. 1. Vent. 49. 1. Bac. Abr. 218. 2. Term Rep. 576. 


Carx 7. Watkins againſt Aſhwicke. 


Nora by Coxx, that it was adjudged, Trin. 27. Elis. between 
the ſaid parties, that where one tendered money upon a mort- 
for an infant, who was not guardian, nor was to have any 


—— 34 intefeſt in the land, that it was adjudged a void tender. 
127 5 
Moor, 222+ Co. Lit. 206, b. 9. Co, 106. a. $5. Bac. Abr. 4. 3. Will. 5 


Cams. _ De Bavoy ugainſt Haſſal. 


Where tender 
by a ſtranger is 
void 


Co 
In efunpfit for „ Ih The plainti declared, that in conſideration the 


work and labour, defendant retained him to go from London to Paris in 
.ona promiſe 0 France upon his occaſions, he aſſumed to give him ſo much x 
N would content him; and alledged that he weht thither, and vs 
would cue content to take five · and- twenty pounds for his labour; and at ſuch 


© him, neither the a place he requeſted the deſendant to pay it, which he refuſed. 


time or placeef = Coke moved in arreſt of judgment, that he ſhewed no time 
8 place when he gave notice of his contentment, and therefore v3 
Ante 74, not good; for it hath been adjudged, that where one doth pro 
| to give another twenty — upon requeſt, and becauſe no plic 
. pon req | 
x2 -. 2 was alledged of the * the judgment after verdict was ſtayed 
3 GAWDY, Juſfice. The ground of this action is the afſuny/ 
but this cannot be certain without the party's declaration. bY 


53 Eaſter Term, 31. Eliz. In B. R. 133 


notice is to make the certainty of the duty, but not to inforce or Dx Bavor 
impeach the promiſe; and in the caſe alledged, the aſſump/it is no— 7 
thing without requeſt. But here being only a conveyance, the * 
certainty of the time and place is not neceſſary: but this general 
form will ſerve, for it is but inducement; for the contentation is 
not the cauſe of the action; as the caſe in 39. Hen. 6. in debt 
againſt a ſucceſſor of a parſon for an annuity granted by his prede- 
ceſſor, pro conſilio impenſo et „ ; and declares, that he gave 
— as he ought (otherwiſe the action lay not), but ſhewed no 
place where, yet good. 
WA, C. J. accords; for the place where he was content is 
not material, nor iſſuable; for none can try it but himſelf. Alſo 
it is remedied after verdict: and it was adjudged for the plaintiff. 


Finymore againſt Sanky. | Cart 9. 
Michaelmas Term, 30. & 31. Eliz. Rell 174. ; | 


DEBT for feven pounds thirteen ſhillings and fourpence. Upon If a werd find 
nihil debet, the jury found that the defendant did owe fix ag part of 

pounds thirteen ſhillings and fourpence, but ſpoke not of the other 1 dye | 

twenty ſhillings. —And this was aſſigned for error, that the verdict „hole. 

was ill, and not remedied by the ſtatute of 32. Hen. 8. c. 30. And volt. 292, 

for this cauſe it was _ | Sal. 133. 

12. Mod. 5s 1. Vent. 27. ro. Jac. 328, Co. Lit. 227. 3. Leon. $2, Hard. 166. 239. Sayer, 36. Stra. 

1089. 844. $37. 2. Ld. Raym. 1520. Cowp. 706. Dougl. 666. 1. Term Rep. 239. 447. 


Arundel againſt Short and his Wife. Gi 
Michaelmas Term, 30. & 31. Eliz. Roll 434. 


ERROR, upon a judgment given in treſpaſs by baron and feme, Huſband and 
of their cloſe broken and corn carried away.—Error aſſigned, wife cannot 

that ſeme ought not to join, for ſhe can have no property in the Join in treſpaſs 

corn. 48. Edw. 3. pl. 18. 9. Edw. 4. pl. 52. In perſonal actions — — 

they cannot join. Sed vide anteg6. 
ODFREY and Cok E contra. It is in the election of the baron to 


Join his wife in perſonal actions; and it may be intended that they 
were joint-tenants of the corn before coverture, or that the feme 
had it as executrix; and if the writ by any. intendment may be 
good, it ſhall not abate. | | Mu ca 
| Gawpy. The books agree, that for perſonal things they can- Vide ante g6, 
not ae but for perſonal things in action, it is in the election of 
the huſband to join his wife, or not.—And Trin. 31. the judgment 
was reverſed. Vide 21. Hen. 6. 30. 14. Elia. Dyer, 305. 7. Hen. 7.2. 


Muſket againſt Cole. Carr 1. 


A SSUMPSIT, And declareth, that in confideration the plain- in an action 0 
tiff bad paid to the defendant forty pounds for the debt of recover dama- 
: Myſtet his ſon, the defendant aſſumed to deliver to him all the be. for the de- 
bill and obligations in which the -ſaid of. Muſter was bound to 9 
m; and alledgeth in fact a requeſt and denial to deliver, &c. need not be 
and upon non afſump/it, it was found for the plaintiff. —And it was ſpecially hewn. 
moved in arreſt of judgment, _ the plaintiff had not averred 
3 


- 


that 


RA Eafter Ferm, 31. Eliz, In B. R, 


Mosxzr7 that the defendant had any bills or obligations of the ſald J. Aff. 

Su ket in his hands; and if he had none, the plaintiff was not dam, 
+* nified., 37. Hen. 6. pl. 29. 19. Elir. Dyer; 356. & 293. 

GODFREY for the plaintiff ſaid, that when it is alledged, that he re- 

quired the detendant to deliver them; in this it is implied, that he 

had ſome bills, &c. and the plaintiff need not ſhew them ſpecially, 

GAwDY, Ju/tice. The plaintiff is not to recover the hills, 

&c. but only damages, and ſo need nat alledge what the deeds were ; 

as the caſes in 47. Edw. 3. pl. 3. and 46. Eo. 3. pl. 4 the dif. 

ference taken where he is to recover damages, and where the land. 

And here it may be given in evidence what bills, &c. he had: and 

the plaintiff had judgment. f 


Carr 12. : K night againſt Jermin. 
See the Commencement of this Caſe, ante 70. 


An action on the IT was now moved again by Cok E. And he faid, this malicious 

caſe will he intention and endeavour dam the bill exhibited, is to be pu- 

$639. 2 nn. niſhed, although the indictment was lawful to be preferred by any 

cigus proſecu- one for the queen. The words here, and in a conſpiracy, are 

tion. all one; and as a writ of conſpiracy lieth againſt two, ſo here 

Ante 70. againſt one; and it is here alledged to be done maliciouſſy. And 
here he cauſed the indictment to be written before he came inta 

7. N. B. 114. the court, which is not the office of a witneſs ; and where malice 

Cro. Jac, 131. is, his oath doth not excuſe him; but if he had done, it by the 

357- command of THE CovRr, it had been atherwiſe, 21. Egw. 3. 17. 

1. Roll. Abr. A H, 6 F 4 - 

— 7. Af. 12. 20. Hen. 4 vl 

2 Roll. Abr. 77. GAWDY, 2 If the defendant did it upon good 2 

Cro. Car. 15. tions, he ought to plead them; as that he found him in the houſe, 

9. Co. 56 &c. or the like cauſe of ſuſpicion ; but no ſuch thing is pleaded, 

= 38 347* otherwiſe every one ſhall be in danger of his life, by ſuch malicious 

Ld. Ray. 378. practices. g 458 82 

1769. | Wray, Chief Juſtice, agreed. 

Stra. 193. | 

4/Bl Chen. 236. Wood's Inf dig. „ Term ker hr 535-548, 2. Term Rep. 225 


Trinity 


Trinity Term, 135 
31. Eliz. In the Queen's Bench. 
Sir Chriſtopher Wray, Kut. Chief Fuſtice. 


Sir Francis Gawdy, Kt. | | 
John Clench, /i. ; Fuſtices. 
Robert Schute, E/q. 


Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


Brooke againſt Doughty. 
5 Hilary Term, 31. F liz. Roll 798. 
CTION for words, for calling him “ a perjured perſon, To ay of 
« and that he was forſworn in the court of ads, Arid another that © hz 
that he ſhall ſtand upon the _ The defendant pleads ** forfworn - 


Casr 1, 


not guilty; and it was found, that he ſpoke none. of the words I. 


but that he was forſworn in the court of requeſts.” And the ports perjury. 
ueſtion was, If theſe words were actionable ?—Coke moved, that Poſt. 297. 397. 
for ſaying a man is forſworn, no action lieth. And in Trin. 28. Eliz. 49** 573: 693+ 
between Herne and Haxe, for ſaying he was forſworn in the court 8 
« of Whitchurch,” no action lieth. And in this term in the com- Cro, Jac. 190. 
mon pleas, between Samms and Cowbelt, which is entered, Trin. 1. Com. Digs 
28. Eliz. Rot. 636, for ſaying, ** he had proved him forſworn in the *7*: 
« queen's bench,” no action lay.—But TRE JusTices (Wray 
being abſent) held the action lay. And for the caſe of F/þ:tchurch, 
Gawvpy faid, the reaſon was, becauſe it is a baſe court; of which 
this Court ſhall not take cognizance. But the court of requeſts is. * 
a court of which this Court ſhall take cognizance.— And in Mich. 5 
31. & 32. Eliz. the caſe was moved again; and by conſent of «4 124 
Wray, judgment was given for the plaintiff, but the d 
were abridged, —NoTA. DANIEL ſhewed a precedent, which was 7 
Trin. 23. Eliz. Rot. 882. between Fofter and Thorne (a), that for theſe () 1. Leon. 15. 
words, * Thou wert falſly forſworn in the ſtar- chamber, an 
action did lie. 8 — 
Toft againſt Tomkins. Cart 2, 
Trinity Term, 30. Eliz. Roll 528. | 


HE caſe upon ſpecial verdict was, There was grang-father, 4 4ſcontinu- | 
T father and ſon 7 d-father tenant for life, the re- — nel 
mainder to the father in tail. The grand-father maketh a feoff- tenant in tal, | 
ment to the uſe of himſelf for life, remainder to the father in fee; who has never 
then the grand-father and father infeoff the defendant. The been ſeiſed 
queſtion was, If this were a diſcontinuance ? CokxE for the plain- Tony 
uf, and GoprxEV for the defendant —Gawpy and ScuvTE held Poft. $27. 
it clearly a diſcontinuance ; for when the father in remainder en- | 
ters to make a feoffment, he is remitted by reaſon of the forfeiture Co. Lit. 339. * 
committed before; and by this had gained the poſſeſſion, and it is 3%; 4 | 
only his feoffment, and ſo a diſcontinuance ; for both cannot have: — 2 
poſſeſſion. Cr Exc contra. For the intent of his entry was to 1. Roll. Rep. 
join with the other; and his intent appears, that his and the 188. 2 
grand-father's eſtate ſhall paſs together; and this explaineth it, 3. m. Dig-" ' 
= he will not enter for forfeiture, and ſo is no diſcontinuance. Ft — 

aur nat ab ſente WRAY. | 1. T. Rep. 738. 
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— 
c 3. HhBoyton again Andrews and Simpſon. 
Hilary Term, 30. Eliz. Roll 156, 
— wy is TYEBT upon an obligation, The condition was to make an af. 


furance to the obligee of certain land before the 10th March, 
ance of a co. 17+ Eliz. and if it fortune that the obligee refuſe to accept the 
Venanc. aſſurance, and ſhall make requeſt to have 1001. in ſatisfaction of 
it; then if upon ſuch requeſt within five months after he pay 
1. Wood's Con. the 100L that then, &c. "Fe the day he refuſed the aſſurance, and 
394+ 44% afterward, 27. Elz. he maketh requeſt to have the 1601. If this 
requeſt were ſufficient for the time? was the queſtion upon de. 
murrer.—Upon motion without argument, the opinion of Tur 
JusT1cEs was, that a requeſt at any time, during his life, was good; 
and he is not reſtrained to make it at or before the day the 
aſſurance was to be made. And judgment was for the plaintiff, 


Carr A Coteford againſt Peaſe. 


It is.a good - JYROHIBITION. The plaintiff ſueth the defendant for tithes 
des for ane in ſpecie of certain paſtures in N. where he was parſon. The 
2 defendant to have a prohihition ſurmiſeth, that he was an inhabi- 
8 A T tant in S. and tliat time out of mind every inhabitant there that 
another pariſh, had paſtures in N. had paid tithes for them to the vicar of S. and 


c. that the vicar of S. had paid to the parſon of N, two-pence for 
1. Eq. Oaſ. Ab. every acre.— THE Cour held the 1 did lie, and that 
ou 6k the plaintiff ſhall declare, and the defendant may demur to it if he 


>. Peer win. Will; for it is as if he had preſcribed to pay two-pence for every acre, 
$72. Dovtgl, 204, 205. 1. Term Rep. 427. | : 
Cart 5. Botham & Cooper again/i Lady Greſham, 
Preh'bition, PROHIBITION, That ſhe ſued them in court chriſtian for 
1 tithe hay; and ſurmiſed, that time out of mind they had paid 
Polt. 306, to the vicar there four-pence for the tithe hay of every acre.— 
| Cox moved, this was not good, for here modus decimandi thall 
not come in queſtion ; but he ought to plead it in the ſpiritual 
court, that it appertains to the vicar, and not to the parſon; and 
if the vicar ſue for tithes, there modus decimand: ſhall come in 
queſtion.— And a conſultation was granted. /. Caſum precedent. 


Cars 6. Gomerſal again Biſhop. 

5 | | Hillary Term, 31. Eliz. Roll 751. 
er DROHIBITION. The plaintiff ſurmiſed, that he ſued him for 
Fedde tithe of hay, whereas | 
claration, in pre. that for the ſum of ſeven ſhillings per annum he promiſed him, 
hibirion, is fatal that he ſhould have the tithes of this land for his life: and in his 
to the-whoils declaration he ſaid, that for this ſum the defendant iet him his 


Comper, 18. . Uthes for life, —And for this variance THE CovRT held all to be il. 


7. Term Rep, for the ſurmiſe is as the writ; and if there be variance between 


427+ 656. the ſurmiſe and declaration, all is ill. 

A diſcharge * GopFRrEy faid, it had been ruled in Pendleton v. Hunt (a), that 

from tithes may an agreement between the parſon and the pariſhioners was à got 

be by pirol. cauſe to grant a prohibition, for the ſpiritual court cannot try it: 

— they will not allow the plea, 

Cra, Jac, 237+ 5+ Bur. 873. K 

| a) 1, 1 , 

| (s) 28, wy : 


s 


ere was an agreement between them, 
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Stedman's Caſe. 2 9 Carr . 


GTEDMAN was indicted upon the 5. Eliz, c. g. for perjury ; An indietment 
and the judgment was, That he was examined upon certain 2 muſt 
articles in the ſtar- chamber, and that Vals et voluntarit depofuit ; cave —— 
and ſhews not in what matter he ſwore falſly, nor in what action; was 3 


and the oath was in the ſtar- chamber in Middleſex, and the indit» — 148. 


ment in Staford. And he was diſcharged. 1 Bangkok 
Richard Thomas's Caſe. | Ca $, 


HE was indicted upon the 5. Ez. c. 9. for perjury ; and recited The ſtatute of 
the ſtatute, That if any be ſworn, &c. in any court of record, F127 muſt be 
whereas the ſtatute doth mention them ſpecially, &. Alſo that — 3 
1. caftrum Lincoln. falst depoſuit, and ſhews not in what county Pod. 147. 


caſtle was, &c. And it wanted the concluſion, gt /ic fals et 2. Leon. 211. 


poluntarit perjurium commiſit, &c, And he was diſcharged. 214. 
Sho, 190. Sav. 43. Holt, 334. Skin. 40 3. 1, Hawk. 328, 2. Hawk, 321. 
Lenthal's Caſe. ea, 


[ENTHAL was indicted for the murder of Cole; and the words — N 
were, Inquifitio cupta apud Hereford, &c. but ſhewed not in ha ach oil 
what county Hereford was, which ſhould be of neceffity ; for the was taken, and 
coroner or juſtice of the peace cannot take an inquifition out of where the of 
their juriſdiction. Alſo it ſhewed not the place where the ſtroke was *22<* arole. 


given. And for thoſe cauſes the indictment was held to be void. „f. . 75. 
2, Hawk. 259. 265. 314. 362. 3. Bac. Abr. 101. 1. T. Rep. 69. 


Goſlen's Caſe. „ K 


GOEN was indifted for the murder of Marſum; and the in- indiament 
dictment was, That cuſſit in brachia ſua dextra.—COKE quaſhed for 

moved, that this was falſe Latin, and without ſenſe, or certainty 

where the ſtroke was, and ſhewed not where the party died of the o. S 

ſtroke; for it was, and ſo of it es in/lante die obiit.” —And the Pod. 231, 

opinion of THE COURT was, that it was vicious. 


Kirkby againſt Coles. Cat 22. 
: Hilary Term, 31. Eliz. 
A SUMPSIT, And declared, that whereas a certain commu- pere mutual 
'-* nication was between him and Cooper, for the maſting of cer- promiſes are 
tun hogs for the 477 wha in confideration that the plaintiff gave made at the 
to Cooper three ſhillings for every hog well maſted, the defen- b — | 
dant aſſumed that they ſhould be well fatted, and re-delivered *to — * 
him; to which oromile he giving credit, did deliver to 2 one 
hundred and fifty hogs to be maſted; and for that fifty of the hogs Hob. 88. 
which were not re- delivered to the plaintiff, he brought his action. 2. Jones, 168. 
—After verdict, TR EDwAV did alledge in arreſt of judgment, 1. Leon. 186, 
that there was no conſideration to charge the defendant, for he Coupe ago. 
had no benefit. But GoprRxE alledged for the plaintiff, that the 
promiſe was the cauſe of the contract, and being made at the time . 
the communication it ſhall charge him ; otherwiſe perhaps, if it 
were made at another time. And it was adjudged in Smith v, Ante 42. 
» Where two merchants were indebted one to —— 


8 


e 


— 5 EET wa—__— 


cut before they are ripe, and given to milch Line, and draft cattle, is good z but a modus to pay ſo much 


Trinity Term, 31. Eliz. In B. R. 


and they agreed to deliver all their bills and bonds into the hangs 
of the detendant, he did aſſume, that he would not deliver them 
till all actions were determined between them; and notwithſtand- 
ing he had delivered to one of them, and the other party brought 
his action, and it was adjudged maintainable, yet he had no 
benefit by keeping of them: yet that was not material; for the 
action was grounded upon the promiſe and deceit : fo here. 
And of that opinion were Wray and CLENCH, becauſe the pro- 
miſe was at the time of the communication. Gawdy, Juflice, 
| was of the contrary opinion. | 
c i Warcop ga Morle. / | 
S wil A SSUMPSIT. And declares, that in conſideration he had 
5 bought of the defendant three parcels of land upon the 10th 
— — December, he afterwards, viz. 19. December, aſſumed to make him 
ter the ale. à ſuſficient aſſurance thereof before ſuch a day. After verdict, 
Ante 94. GODFREY moved, that the conſideration was executed. —But it 
en adjudged for the plaintiff; for the aſſurance was the ſubſtance 
= Com. Dix. of the ſale and matter. 
342, . Bic. Ab. 170. 85 \ : 
© Cann 34) Stretton again Tayler. | 
The Attorney INFORMATION upon the ſtatute of uſury, tam pro ſeipſo quim 
General cannot I pra regind. The queen's Attorney entered a non vult proſequi, 


ande and this was now pleaded in bar againſt the informer for all; and 


proſe 3 it being moved in court, Wray held it ſhould be no bar. But 


except tor the POPHAM, Attorney, alledged, that it cannot be found in any re- 
king's part of cord, that the party had proceeded, when the Attorney had en- 
<= prong tered a non vult profequi. or they do it not without great conſi- 
593" deration, when the information had long depended, and nothing 

2. Reb. Rep. done in it; and it is entered for the ay of the ſubject, that he 
136 ſhould not be grieved without cauſe; and it is not againſt reaſon, 
27+ Co. 65. d. that in perſonal ſuits the act of the one plaintiff ſhould prejudice 
3- loft. 124. the other. And here the queen is the principal and firſt named; 
ey amen”, and if it were pro demind regind tantùm, it is clear ſhe might diſ- 
0. 35 . 21. Charge it; and the replication ſhall be in the Attorney's name only; 
2. Hawk. c. 26. and therefore, after plea pleaded, the queen is only party in a 
manner. And it was adjudged within theſe eight years, that if 

the informer be non-ſuited, the queen cannot — and by the 

ſame reaſon, where the queen will not od, it bars the part, 

and the records of all times warrant it. — But at another day 


it being moved again Wray faid, they all held that the entry. 


was no bar to the party; and that upon conference, ANDERSON 
and Manwoop were of the fame opinion, that the party is not 
barred by the queen's not proceeding ; for in that the law giveth 
the party the moiety, the queen cannot diſcharge it. And WRAY 
and Gawy denied that the non-ſuit of the party did bar the 

queen, —And it was afterwards ruled that the party is not 

by this entry. 11. Co. 65. 5. 
Carr 14 _ 8785 Perry againſt Soam. | 
$1 Michaelmas Term, 30. C 31. Eliz, Roll 482. | 

2228 PROHIBITION againſt the defendant, parſon of the church of 


ber Can e I Sherring in Eſe, for that he had libelled in the ſpiritual 


for every calf, lamb, fleece, in lieu of tithe for all dry cattle, ſeep, and 4ool, &c, is bad, 2. Leon. 274 
Bunb. 279. 2+ Ld, Ray, 1159. 3+ Com, Dig. 2. go, . 
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Trinity Term, 31. Eliz. In B. R. | 139 
court for tithes of green tares eaten before they be ripe; for tithes pray 


s of herbage of dry cattle ; for tithes of ſheep bought or fold; and againf 
g for churchings and burials. He ſurmiſed, as to the green tares, 594%. 
l that ip the ſaid pariſh they had nor ſufficient meadow or paſture for 
r their draft cattle and milch kine; and in conſideration thereof 

they had uſed time out of mind, &c. to pay the tenth ſhock of their 
« ripe tares ; but for the green tares which were eaten before they were 


ripe, in conſideration they gave them to their cattle, they were diſ- 
charged of tithes for the ſame.—As to the herbage for dry cattle, 
. he ſurmiſed, that every pariſhioner there who had milch-kine 
and calves under the number of ſeven, ſhall pay for every calf he 
rears one half-penny; for every one they , ill one penny; for 
every one they ſell the tenth penny; if he have ſeven or 
above, to give one in ſatisfaction of tithes of them and all d 
cattle— As to the tithes of ſheep bought or ſold, he ſurmiſed, 
that they paid for the lamb one half-penny, and for the wool and 
fleece of the ſheep one penny; and for all ſheep bought or ſold 
between the Lady-day and Lammas, to pay fout-pence : and to the 
refidue of the year ſaith nothing, nor to the churchings and 
buryings : and for that it was clearly held ill. —And to the firſt, 
Cokx faid it is no good ſurmiſe; for he may as well preſcribe to 
be diſcharged of hay given to his cattle, and it is a preſcription 
wn decimando; and he doth not preſeribe for all tares, but for 
thoſe given to his cattle; and bach not averred they were given 
to his cattle; ſo purſueth not his preſcription, as 10. Edw. 4. 
pl. 2. is that he ought. To the ſecond ſurmiſe, it is not good; 
for he alledgeth not that he had calves; for if he hath no calves 
but dry cattle he pays nothing, and it is uncertain whether he ' 
ſhall have calves or not; ſo it is an uncertain thing for a certain 
duty. And laſt term it was ruled in the Lady Gre/ham's Caſe, 
where one preſcribed to pay yearly by the hands of two perſons in- 
habiting in ſuch houſes, four-pence. to the vicar in ſatisfaction of 
all tithes, it was adjudged ill; for the houſes may decay, or none 
live in them; ſo nothing ſhall be paid. —As to the firſt, the Court 
held it a good ſurmiſe; for WRAV, — v/tice, ſaid, the matter 
is the want pf meadow and paſture; and if he had ſaid, for want 
of meadow and paſture they had uſe to eat their meadows with 
their cattle, and for ſo much as they did eat to pay no tithes, it 
had been good. But for the ſecond, the not averring he had c. Jace 47 
calves, this cannot be good; and the others are not to be defended. 
Therefore for all, except the firſt, conſultation was granted; 
and for that they would adviſe. 5 | 


Engliſh againſt Pellitory Tayler & Smith. ; Carx 13. 
Michaelmas Term, 30. 31. Eliz. Roll g21. 


"TRESPASS for aſſault, battery, and wounding. Two of them The replication, 
pleaded, that they were leſſees of certain lands; and · there were © 4 injurii: ſuis 
certain poſts upon the land, and the plaintiff would have taken 2 , T. 

them away, and they gently took them from him, &c. The third 6 
pleaded, that he came and found them contending for the poſts, juſtifications, 
oaks — — 2 molliter laying his hand upon the plaintiff. by —_ — 
aintiff replieth, de injuriis furs propriis abſque tali cauſd; and Tadane, | 

found for him.—HARRIs moved, that this — no iſſue r the jad good.” 
1. Leon, 124, 1. Salk, 218, 47, 

1 | plain- f 
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Trinity Term, 31. Eliz. In B. R. 


Encrrn plaintiff ought to have made ſeveral replications, and ab/que tali canſ 
„ be no iſſue to all. TR Court faid, though it be no good 
Taria & form of pleading, yet by reaſonable conſtruction theſe words adſque 

zuin. tali cauſa being nomen equivocum, ſhall be, referred to every cauſe, 
and fo the pleading ſhall be maintained: and judgment was given 


for the plaintiff (a). d 
(a) See 4. & 5. Ann. c. 16. 
cn . Sir Thomas Cecil again /t Harris. 
| In the Common Pleas. 


| Trinity Term, 29. Eliz. Roll $23. 
M levy per DEFT againſt the defendant as executor for the arrearages of 
— rent in time of the teſtator. He pleaded levy per diftre/s & ji 
| * non detinet. Upon iſſur joined, it was found by verdict, that a 
debt tor ren, ſtranger who was the aſſignee of the term, by executor, had 
and it be found paid the rent to the plaintiff, who had accepted it; but no diſ- 
the rent was treſs was taken for it: and, If the plaintiff ſhould have judgment 
9833 upon this plea? was the queſtion.— AxpExsox, PrxiaM, and 
Aich is for the WYVRDHANM, held clearly, that judgment ſhall be againſt the plain- 
deſendant. tiff; for the ſubſtance of the is found with the defendant; for 
Pot. 157. 209. it is found the rent is paid ; ſo non detinet the rent; and the ſub- 
3 ſtance is upon the nan detinet, and not upon the leyving by diftreſs.— 
8 WALMSLEY held ſtrongly the contrary, that the ſubſtance of the 
Doug. 666. pos on the levying by diftreſs ; and if it be found it was not 
Rep. ied, refidue is not material; for this is the matter traverſa- 
336. 659. ble; and upon this is the iſſue, and ſo is 4. Hen. 6. and 33. Hen. b. 
But the other Juſtices clearly againft him; and ANpEroN 

denied the book of 4, Hen. ö. and ſaid other books are againſt it. 


Gadd Os + - Sutton's Caſe. 


In <jeAment FJECTIONE FIRM.Z. And declares of a leaſe for years made 
by » lefceagainſt I. to him the plaintiff by the defendant himſelf. Upon not 
, Leun the guilty pleaded, the jury found a ſpecial verdict, that the defendant 
By that _ Fad nothing in the land when he made the leaſe to the plaintiff; 
for had no in- and that afterwards he entered upon the plaintiff; and the jury 
tereſt in the finding the whole matter at large, the queſtion was, If his entry 
lnd demiſed, was lawful?—AnDERSON and PERIAM held clearly, that the 
— Tong: plaintiff ſhall recover ;. for this is a good leaſe, and intereſt be- 
ment; ſor a jury (Ween the parties, ſo that the leſſee may a and the other can- 
may findan not put him out; and when he hath right and intereſt, he may 
appel on the have his action; and this may as well be found by the yur), 
> *. though but a-matter of eſtoppel, as * other matter. 
Poſt. Hy ANDERSON faid, it hath been adjudged, it A. a fine to B. of 
his own land for years, and B. is ouſted, A. ſhall. have an affiſe 
Co. Lit. 227. a. and they ſaid, the jury in any caſe are bound to find an eſtoppel: 
Owen,96 and in Pleadal's Caſe, becauſe they would not find an eſtoppel, 
4. Co. 4. b they were attainted,—WALMSLEY beld the contrary ; for being? 
Co. 53-2. matter of eſtoppel, and the jury being ſworn to find veritatm 
17 et . 7 f. nd 
1. Leon. 206. facii, they ſhall not find an eſtoppel; and the jury having fou 
- AS 590- "the matter at large, and the truth appearing to us that the plain. 
by 5 tiff had not right nor cauſe af action but by eſtoppel, we mu 


3: Bac. Ab. 441, 8. Bac. Ab. 315. Cowp, bot. $79, 1· Term Rep. $6, 704, , 
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Judge according to the truth of the matter. WyNDHAM ſeemed SvTTon's 


70 agree with him, that it ſhall be adjudged according to the truth 4. 
of che matter: and thereupon PERIAM faid, they would know 
the opinion of other Juſtices; but ſaid privily there was no great 
queſtion in it. | 
Marler againff Wright and Green. Care $, 
Int. 30. & 31. Eliz. Roll. 803. 


FJECTIONE FIRMA. The caſe was, Edmund biſhop of A Qua 


London made a leaſe 6. Elia. for twenty-one years of gs yon 
part of his biſhoprick, rendering the ancient rent, and afterwards concurrent with 
was tranſlated to Tort ; and 17. Elia. Edwin then biſhop of London {eaſe for 23 
granted the land to three for their lives, rendering the ancient 5g. dy = 
rent: the leſſee attorneth, the dean and chaper confirm the leaſe. „l. 
Edwin was tranſlated to York, and John now biſho of London made 
a leaſe to the plaintiff. The queſtion was, If the leaſe for three Co. Lit. 43. 
lives, being confirmed by the dean and chapter, was void to bind 7 A: 193. 
the ſucceſſor by the ſtatute of 1. Eliz. c. 19. the leaſe for years; Lo an 
being then in eſe *—And it was adjudged, that the leaſe for three 10. Co. 62. 
lives did not bind the ſucceſſor. And the principal reaſon was, 3. Com. Dig. 
that by the words of the ſtatute, upon leaſes made by biſhops, the 251 
ancient rent muſt be reſerved, and yearly payable; and in this 3 . 
caſe, the rent reſerved upon the grant for three lives in reverſion, 2 5 
although ĩt be due, yet the ſucceſſor had no remedy for it, durin 
the leaſe for years, by diſtreſs or by action of debt, being reſerv 
upon a leaſe for life ; nor by aſſiſe, for he had no ſeiſin; and ſo 
it is notdue or } - — according to the intent of the ſtatute. And 
the plaintiff had judgment. | 

Smalwood and two others againff the Biſhop of Carr 4 

Coventry, &c. and Marſh. | 


UARE IMPEDIT brought by the plaintiffs, as executors of A e. ings. © 
William Sale, for not ſuffering them to preſent to the arch- di lies by c 

deaconry of Derby, which became void in the time of the teſtator, <vtors for d- 
and belonged to him, and after his death to the plaintiffs, to pre- — 2 | 
ſent; and the writ and count ſuppoſed a diſturbance to the teſta- ,,chdcuce 
tor in his life, in nunc retardationem executionis teſtamenti predit?*. void in the tims 
And it was demurred upon it.—Firſt, becauſe the arch-deaconry of their teſtatorz 
is yet void; and fo they may have an action for the diſturbance to but if they at- 
themſelves. Secondly, there is no ſuch writ in the Regiſter. u e 
Thirdly, here is a 2 diſturbance, to the teſtator and to them- Mall abate. 
ſelves. Fourthly, the diſturbance to the teſtator is alledged to be PoRt. 207. 
in retardationem executionis teſlamenti, which cannot be; for in the 
time of the teſtator there was no teſtament. 25. Edw. 3. pl. 40. Co- Lit. 344- 
4 This is, not an action given by the equity of the ſtatute of 
4. Edu. - C745: Fifthly, an afch-deaconry is ſuch a ſpiritual pro- 
_— W an action lieth not; for it is T ſpiritual office and 

Rion, and hath no certain place to be inducted in; as 24. Ediv. 3. 
Ml. 42. where this queſtion is glanced at there. Vide 50. Ed. 3. 
pies 26. 39. Edw. 3. 21. 18. Edw. 3- 9.—And it was A 

the writ ſhall abate. ANDERSON ſaid they were all reſolved, 

2 — the writ is brought, it ſhall abate; and yet they agreed 

ac 2 Ipecial writ lieth in this caſe for the executors, An the () See this cafe 
3 reaſon-of their judgment was, becauſe the writ was in —— Poſt; 
the teftor (oj of > Re be of a diſturbance in the life of 2 %. 
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1 718 Bond againf Richardſon· 
8 .  Michaelmas Term, 30. & 31. Eliz. Rell 616. 

- «d diemis TYEBT upon an obligation. The condition was for the pay. 
— 22 ; D ment of a leſſer ſum at a certain day and place, The find. 
ment before the ANT pleaded payment at the day and place according to the con- 
day, dition; upon which they were at iſſue; and it was found, that 
1, And. 198. he paid it before the day, and at another place, and the plaintiff 
Owen, 45. accepted it; and, For whom this verdict was found? was the queſ- 


. Leon. 37. tion,—ANDERSON, Chief wſtice, It is e it is found 
nd a 


Ge. G. öl, forthe defendant.—A ds i 2. it was 
Gar, rwards in Mich. 41 2. Alix. it was 
— Jac. 1 moved again; and then ANDER80N ſaid, they wel all reſolved to 
1. Bac, Ab. 426. give judgment againſt the Rugs ; for payment before the day is 
09, 42-710. payme thereupon it was adjudged, that the 
248. b. plaintiff ſhall be barred. (a) Vide g. Eliz. Dyer 222: contra. 

) . . U ) | 
. 
| brought, it may be pleaded in bar, though | | 

Cave 6. - . Mills againf Snowball. 1 
r JON TRY SUR DISSEISIN. The parties. being at iſſue, and 
withdrawn, the jury at the bar, one of the jurors was challenged by the 
may de after-. demandant, and alſo by the tenant; and thereupon he was with- 
wards (worn. drawn. Afterwards, becauſe there were not jurors ſufficient, it 


was proyed that he might be ſworn; and by the aſſent of both 
for part ics he was ſworn by order of Court, Upon evidence it was 


Livery 
| - + dag eld, that if a feoffment be made of divers lands, and of a houſe 


= in which the feoffor doth dwell, and delivers the feoffment in the 

* houſe, and ſpeaks nothing of che land, yet it is good of all; for 
Co, Lit. 48. a. they having an intent to give and take livery, this is a good feoff- 
1 Wood's Com. ment; for they aſſembled there for that purpoſe.—It was held, 
814. that where one deviſeth land to his wife for life, remainder to his ſon 
A'iimitation. and heirs, and if he dieth before his age of twenty-one years, that 


Ante 122. then it ſhall remain to J. S. in fee, and dieth; the ſon levieth a 


Poſt. 359- fine, and dieth before twenty-one years; J. S. ſhall have the land 
after the death of the wife; for it is a plain limitation. _ : 
Ca 7. Y Anonymous, 5 


* a good plea Ty EBT by an executor. The defendant pleads, that the plain- 


— — 4 # tiff vu an alien we at Ghent, under the obedience, ol Phily 


ener that the King of Spain, enemy of the queen, And it was held a good plea, 


plaintiff is an though the action was brought as executor ; and though no wan 
lien were proclaimed between this kingdom and Spain, by reaſon of 
res. 683, open acts that he did as an enemy. : : 
Co. Lit. 129. Owen, 45. Went. 15, Molloy, 870. Moor, 431. Carter, 49. 197. Skin. 370. Salk. 
46. 14, Ray. — 1 8359. Foſter 186 * * 1739. * Bac. Ahr. 7 Povg- 
las, 641. 650, Gilb. on Wills, 389. 1. Term Rep. 84. N F * 

Cara .. : Green's Caſe, 3 


In hue and cry ACTION upon the ſtatute of Y/inchefler, for that one Brook his 


dy a maſter for ſervant was robbed; and alledges, that the Plaintiff himſelf 
a robbery on his came before a juſtice of peace, and was ſworn according to the 
—— Sent 27. Elz. c. 13. (a). After verdict, it was alledged in arreſt of judg- 
be given by the ment, that the ſervant was to be ſworn, and not the maſter. — 
Sreant, and ſo was the opinion of THE Cour: for the ſervant might know 
not the maſter. Cro. Car. 38. 336, Cro. Jac. 224. 1. Leon. 323. 3- Mod. 238. 289, Salk, 615+ 
Show. 94- 241- Carth. 146. 2. Hawk, P. C. 117. 2. Saund. 3806. f 

| pA () See 8. Geo. 2. c. 16. 22, Ceo. 2. c. 24. 
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[ſons when the ſervant was robbed, and the maſter was not in 

company : and the intent of the ſtatute is, that he that had no- 

tice Thall be ſworn. And thereupon the judgment was ſtaid. 

Beaſe againſt Draiton. Cart 9. 


DEBT upon an obligation. The condition was, that if J. . —.—.— 


makes an obligation to the 1 before Michaelmas, that bond to the 
then, Ke. The defendant pleaded, that J. S. made the obligation, plaintiff, is noe 
and ſealed and delivered it to another as his deed, to the uſe of the fatisfied by the 
plaintiff. And it was adjudged, that it was no performance of the —_ of — 0 
condition; for the meaning was, that it ſhould be a good deed to the ,, 11, Log 
plaintiff, and perhaps the other will not deliver it to the plaintiff, Ante 54. 


Cro, Car. 19. 77. Cro. Jac. $70. t. Lut. 565. 


Hare and others againſt Celey. Catz 10. 
WO” Hilary Term, 30. Eliz. 
ESPASS for breaking their cloſe called Church-field, and metes i Sf 
and bounds it. The jury find a ſpecial verdict, that the 1 
place WHERE was ſixteen acres lying in a field called Church-field, a liberty to 
and meted it by other metes and bounds that were mentioned in plough and ſow, 
the new aſſignment, of which Hare was ſeiſed in fee, and eas ex- but paſſes no 
ſuit zo the other three to ſow at halves, ſcil. that he ſhould find one —— — 
kar of the ſeed, and the other three the other half, and ſhould manure have ws 
the land; and that Hare ſhould have one moiety of the grain there breaking the 
growing when it was reaped, and the others the other moiety ; ſoil; bur if the 
and after the land was ſown, A. entered by the command of the 11 = 
defendants and ſpoiled a great part of the corn. Upon which en- . 
try and ſpoiling, the action was brought. —Firſt matter, If Church- veral crops, it 
fell being found to be a great field, in which divers men had in- had been a leaſe. 
tereſt, if the ſixteen acres in it may be called Church-field? And as Poſt 170. 530. 
to this THE Covar ſpake little.—Second matter, If this expo/ng 5% 77% 
the land to half be not a leaſe of the land, ſo as the action was to Ooulaſ. 77. 
be brought in the name of Hare and the three ?—Third, admitting 1. Ten 27. 
it was a leaſe, if Har- be not tenant in common with them of the c Jac ” 
corn; for the moiety of that which was ſown, was his?—Taet Hob. 72. "ti 
Cour held it no leaſe of the land, but otherwiſe if it be for two Cro. Car. 300 
or three __ and therefore, as to the breaking of the cloſe, Hare 2. Sund. 116, 
r 


only was to bring the action; and as to the ſpoiling the corn, they 8 


ought to join, being tenants in common. But in that they joined 2. p, wil, 
n he Action for * the cloſe, whereas he ought to have 4, Bas Ae 
brought it alone, it was adjudged the writ ſhould abate. 5. Bac, Ab. 163, 


— — 


Higgins again Mill. 

| I the Court of Chancery. 
THIs caſe was referred to ANDERSON and WALMSLEY out of A chittel real 

the Chancery, this term. Higgins being poſſeſſed of a taring, Gs 

f ileth his term to Elizabeth his wife, and to Edward his ſon, for C. Lie 20-4, 
ors lives; and after to Humphrey his ſon, and the heirs males of 10. Co. $7. b. 
= body, and died. Elizabeth and Edward entered by force of the 1+ R. Ab. 837. 
80 —_ and died. | Humphrey ſold his intereſt of his term, and had *- Ch. Rep-200, 
ue Join, and died. John ſued for the term.— And they certified 1. dos: 
their opinions under their hands, that John had no right to the ;. ch. — 
h ner did not ſhew his reaſon. But WALMsLEx Fearne, 345. 

ewed his reaſon to be, for that John cannot claim it as heir- . Pere Will 


_ for that is not TY to convey the intereſt of a term to him. 


' Leonard Love's Caſe, 10. Co. ad fem. | 8 * 


Casx 11, 
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Carr . 


The g-Eliz.c-23. IT was held by THE Cob r, that the 5. Elz. c. 24. is to be it. 


Michaelmas Term, 
31. and 32. Eliz: In the Queen's Bench, 


Sir Chriſtopher Wray, Kal. Chief Juſtice. 
Str Francis Gawdy, Knt, we; 7 
John Clench, E/. Juſticet. 
Robert Schute, E/. My 
Sir John Popham, Kit. Attorney General. 
Sir Thomas Egerton, Kat. Solicitor General, 


1 


cee ee — DA 


. . Garrets again Ful wood. 


pon vn 3 tended pot ol of — — for — — cauſes, but 4 

male. in any other ſuits there for ies, probate of wills; tithes, ot 
oro. Jac. 197. other cauſe there. 2 2 g In ti 
Carr 2. | Matthew againſt Haſſel. £ 
Michaelmas Term, 30. & 31. Eliz. Roll 49: G 

1 RROR of a judgment in ejeHione firme of a houſe in Londin 
| — 4 ene E where judgment was upon — of the defendant.—Fi p 
the writ of error aſſigned was, that a writ of inquiry of damages was awarded; as 
enquiry. and no day given to any of the parties to be there at the time of . 
Dougl. 198. the return; for the entry ought to be, Ideo dies datus eft-partibu Fs 
| ædictis, or at leaſt to the plaintiff; ſo that he might then pray hi 
his judgment.—Sed non allocatur; for the defendant is not to have fo 
day, and the plaintiff is to attend at his peril; and fo is the courſe a 
in the common pleas, but it is otherwiſe in the queen's bench. bo 

& I be ſecond error, the judgment was, that recuperet poſſeſſionem ter. 

Han mini prædicti, where it ſhould be quod recuperet terminum, and ſo am 

— 7 5 all the books. But THE Cour held it all one; for as in a real 
1 action, he is to recover ſeiſin; ſo in a perſonal, he is to recover I! 
F.N. B. 220. poſſefhon ; and the writ is habere facias poſſeſſionem : arid the judgment | 
Co. Lit. 285, Was affirmed, .W up 
Savil, 28. 3. Mod. 249. 3. Mod. 285. | | th 
Carr 3. Long againſt Woodliffe: pl 
2 DEBT upon an obligation, which bore date in May, 30. Ela. 8 
dagen on. a and it was for payment of a leſſer ſum in December, 31. En. th 
— The defendarit pleads payment in December, 30. Eliz. according tb 00 
an error in the the condition; whereas it ſhould be December, 31. Elix. Iſſue ws by 
ide. joined, quid non ſolvit: and at the niſi prius, the defendant did con- i 
n. en the action. Scit' guid non poteſi dedicere aftionem quin nm ſolvt th 
Gro, Jac, 436, Henn Ig, ſerjeant, moved in arreſt of judgment, that this being þa 
| 935 no'if , the confeſſion that he had not paid, is not material ; ©: 
0 * cannot be given for the plaintiff, —But 'THE C087 0 

held, t he having confeſſed the action, the words quin no 


are not material, but fu buſage and it ſhall be adjudged upen 
kis confeon.; and the paind® bad jodgment, * 


/ 
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Hill again Tempeſt, and Rainsford againff Mallet; Care 4. 
Trinity Term, 31. Eliz. Roll $11; 


RROR of a judgment in the common pleas in treſpaſs of bat- Judgment a- 

tery ; and this was after verdit,—Firſt error. That the entry _ one de» 
was, that the defendant appeared per Hiccins, attornatum ſuum, _ goods 
leaving out his chriſtian name.—Second error. That after the iſſue; other died after 
and d;/tringas awarded, the action being, brought aginſt Hill and ifve, and before 
J. S. J. S. died before the laſt continuance ; 3 was Verdi, 
given only againſt Hill. —But to this laſt error it was held, that! £4: Ray. 25. 
the writ ſhould not abate; but it ſhall ſtand againſt the ſurvivor ; See this caſe as 


and that the iſſue was well ttied, although only one of them was —— — | 


living 4. Hen. 7. 7. 2: Eliz, Dyer 175. (a): ported, poſt, 
(a) Vide Poſt. 574. 625: 652. 1. T. Rep. 637; 153. 
10 Hadman and Green again Ritigwood: Car 5, 
but THE plaintiffs, as churchwardens of Hother/on in Norfolk; Churchwarderis 
of brought treſpaſs for taking a bell out of the church in the W maintain 


time of their predeceſſors ; and in truth it was in the time of na ap —. in 


Edw. 6: in the rebellion of Kett there. Upon not guilty pleaded, the time of their 
it was found againſt the defendant, and 50 l. damages given.— predeceſſors, 
GobFREY moved, that this action doth not lit by the ſucceſſor Poſt, 179. 


1 of the church-wardens, for they are not incorporate by that name; 1 Hawk. 1451 
ed but the predeceſſor by reaſon of his poſſeſſion ought to bring the . , 512. 
en ge, g, 19. Len. 6. 6.—CoRtu contra, relied 28. 

* upon F. N. B. gt. & 8. Edw. 4. 6. for otherwiſe there is no remedy La. Ray. 335. 
for the wrong; for the predeceſſor churchwarden cannot have action, 11. Hen. 4. 

we his time being paſt : and ſo primd facie THe JusT1cEs did conceive, - iz. 


for the ſucceſſor ſhall have account againſt the predeceſſor (a). vl. —1 Ly 
Dalif, 105, 1. Leon. 177; Cro, Jac; » 99. 5. Mod. 5 2. ith 
Aan Jac: 234. Dyer, 99. 5. Nod. 395, (a) Vide a, Strange; $52. in 
| Damport again Thatcher. * Gan: 

RROR of a judgment in the common pleas in an action of If the entry on 
debt, and upon the judgment in the * arias that iflued e record be a 
upon it. The error aſſigned upon which the plaintiff relied was, — 
that the judgment is entered, 1 premiſſis videtur curii, that the upon it againſt 
plaintiff ſhall recover his debt; arid ſo much for damages and coſts the bail is erro- 
de novo adjudicatis; which was erroneous, for it is but a videtur curiæ, neous; and 


Ka TL >3 


- * 


It, pr | 

; or the opinion of the Court, and no judgment by the Court, and then ale being no 
1 the judgment ſubſequent upon tlie ſcire facias is erroneous.— THE 8 
* Covi held, that the firſt judgment was not erroneous, but that commenced d 
on- no judgment was given; and then the judgment in the ſcire facigs nv. 

wet, 1s erroneous, and therefore they reverſed fliat : but as to the firſt, *** 215. 
ber being no judgment, they could not judge upon it; and the 2. Levs. i. 
and 48 flo 10 17 upon it; for it cannot be pep © the Co. Jac: 526. 

common pleas to have judgment there given, but he muft com- e 4415. 

* mence his ſuit de novo (a); gme & « ? * 785 Rep. 
yo0 Pole % wrir of error was brought in this caſt, and the opinion of the On contin, 
bl You, I, | L. N | Lucy | at 


a, * 
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Car 7. Lucy againft Fiſher. 
Faſter Term, 31. Eliz, Roll 311. 


On an iſſue R EPLEV IN, for taking his gelding in a cloſe of five acre; 
whether lands of land in Sporly. The defendant made conuſance as hailif 
ant: . of Philip Audley, Eig. in the place wu EAE; for that one Gerry: 
oe mum de Letber was thereof ſeiſed in fee, and held them of the faid 
from both P. Audley, as of his manor of Eaſthall in the ſame county, by fealty 
places. and rent of eighteen-pence, and other ſervices, and for the fad 
29 vide P Wa rent arrear made conuſance as bailiff of the ſaid Philip, as in tho: 
5b 2%: lands held of him. The plaintiff traverſed the tenure of th: 
manor ; and being at Tue, it was found for the plaintiff, —T ax- 
FIELD moved in arreſt of judgment, that it was miſ-tried ; for the 
iſſue being if the land in Sporiy were held of the manor of Eafthal 
in the ſame county, the trial ought to be by a jury of both ills; 
and here the wenire facias was awarded de wicineto Sporly only, and 
(a) Arte, 114. ſo it was adjudged Richmond v. ebb (a). Second exception. That 
Avowry in Re he alledged that (George Lether held the land, and afterwards avowsa 
OE upon the ſtatute, which is not good; for when he meddles with the 
Hob. 108, name of the parſon, ſo as he takes conuſance of him, he ought to 
avow on him by the common law, and not upon the land by the 
ſtatute.—Bur for that THE Cover held it well enough (5) ; but 2 
to the firſt, it was a miſ-trial ; for the ve, properly ought to be of 
the manor, and of the place where the land lieth ; but they gar 
day over to adviſe. | | 1 
(5) By 11. Geo, 2. c. 19. f 22. thoſe who diſtrain for rent or ſervices may a0 
I generally, See alſo 4. Ann. c. 16. . 
Cans. Crickmere again Paterſon. 
| | Trinity Term, 30. Eliz. Roll 568. 
If a teſtator de- "P RESPASS. Upon ſpecial verdict the cafe was, Do king ſeiled 
— 1 of lands, and having iſſue two daughters, deviſed the land to 
3 —• the eldeſt and her heirs, that ſhe pay to her youngeſt ſiſter yearly 
n thirty pounds. The queſtion was, If this was a condition ?—And 
condition. all THE JUSTICES held it was; for ſo is the intent of the deviſor, and 
Polt, 205. 358. otherwiſe the youngeſt ſiſter had no remedy for the rent. WAA 
1. R. Abr. 410. and GAWDY held, that if the words were, paying thirty pound 
1. Leon. 174. to her fiſter,” this clearly is a condition, and fo © ed intentione,” or 
— . 4 ad affettum,” and his intent appearing, the law ſhall ſo adjudg 
I. — it; and that the youngeſt daughter might enter upon a moiety, for 
Eowper, 843, Which the action was brought. And it was adjudged accordingly. 
ow * Vide Co. Litt. 236. 6. ; : 
Cart h. | | Ward againft Blunt. | 
In trover if the ACTION upon the caſe ſur trover. And ſuppoſed that he ws 
defendantpleads © * poſſeſſed of divers loads of corn and hay at H. in the count 
Mreperty in of H. and that my came to the hands of the defendant by trove, 


—.— — and he converted them to his own uſe. The defendant pleaded 
Rf found and that before the trover he was ſeiſed of certain land in Burton u 


ien chem, the county of Stafford in fee, and the corn and hay was growing 
whereby be that land, and he cut them as his proper goods, an was of 
bel them it” them poſſeſſed till he loſt them, and they came to the hands of the 
the ed” * plaintiff by trover; and he loſt them again, and they came to 


ifuc, and bad. Polt. 174. 434. 485. ro. Car. 157. Yelv. 174. 1. Hob. 405, Sav. 13. * 
Jac. 185. 319. 10. Co. 88. b. Laich. 185, Salk, 654, Strange, 651, 5. Bac. Abr. 292+ | 


aw ws mor ar and... a cc , woo oa. im 
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hands of the defendant ; and he converted as it was lawful for him Were 
to do, And upon this the plaintiff demurred in law ; for the plea N 
res amounts but to the general ifſue ; and this cauſe was ſhewn for 


liff demurtrer.—ECERTOxN moved, that the plea amounts to the 
rg! eral iſſue, for it is no more than that they were his proper goods, 
ald and then he ought to plead nen culp'; and if it be a 2 he ought 

to traverſe wITHOUT THAT they were the goods of the plaintiff; 


for the plaintiff declareth that they were his proper goods, and he 


of: ought to anſwer it. 25. Edw. 3. 9. 22. Ed. 3. 18. 30. Af. 22, 
the 11. Hen. 4. 78.—ATKINSON contra. 2 this plea amounts 
. but to a general iſſue, yet he ſhould not have demurred, but ought 
the to have moved the Court, (9. Hen. 6. 11. 19. Hen. 6. 21.) that 
hail he ſhould plead another plea, or a nib! dicit be entered; for de- 
ls; murrer being joined upon it, this is confeſſed, and then it is to 


be adjudged for the detendant. 

But THE Court held, that inaſmuch as this is the ſpecial cauſe 
ſhewn upon the demurrer, it is good, and then ſhall be adjudged 
for the plaintiff: and afterwards the plaintiff had judgment. 


Simms againſt Weſtcott. Caron 10. 


ASUMPSIT, The plaintiff declares, that in conſideration that j, an aH 

he at the requeſt of the defendant ſhould marry Elizabeth, the upon ſeveral 
daughter of the detendant, he aſſumed to pay him 131. 6s. 8d. promiſcs, if the 
after marriage when required, and ſhould have all the hemp grow- 1 f th wes 6 
ing upon ſuch land, and would give him a bed, and divers other ,9;o cannot 
things there expreſſed ; and alledges in facto that he had married be maintained. 
the ſaid Elizabeth, and the defendant had not paid the 131. 6s. 8d. 


nor any of the other things. The defendant pleads a ſpecial B. R. H. 54. 


iſel plea, and traverſeth he did not aſſume mode & forma, The jury „ Am 

d to found he aſſumed to pay 131. 68. 8d but did not aſſume any of ,, T. Rep. 240. 
arly the other things. —And I moved that the verdict was found for Poſt. 292. 

And the defendant; for when the plaintiff declares of an aſſumpfit to do 


divers things, and the jury find he aſſumed to do only one of 

them, the plaintiff hath failed in the afſump/it; for he ought to 

thew the truth of his caſe, and not to vary from it. —And ſo was 

the apinion of Wray, SCHUTE, and CLENCH.—GAWDY contra ; 

and cited 32. Hen. 8. Br. © Verdi&” go. But Wray ſaid that Ante, 79, 80. . 
book was no law, and the contrary had been adjudged in this 

Court. —Afterwards, GawDyY being abſent, it was adjudged for the 

defendant ; but the Court allowed him no coſts; for Wz av ſaid 

that was in their diſcretion, 


4 | | | 
1 Lembro & Hamper. Ca 17. 
wo "THEY were indicted for perjury upon the 5. Ez. c. g.—T An- Feli « c- 


FIELD took exception to the indictment, in that it was, false {v2 i not fute 


2 cor ruptiv depoſuere, but not voluntariz ; and alth ficient on the 

| 1 To, |; ough at the end g b 
* 47 indictment it is, & fic voluntarium commuſere perjurium, yet "mats . 
f the oth not help it. And for this cauſe they were diſcharged. cari2. 


Ine * 2 the verdict paſs againſt that which the Pot. 202. 
indie Arie 1, fo as no action lieth againſt him, yet he may be Cre. Jo, 856 
kacke 320, 3. Bac. Abr. 100. $17, Strange, 699. Rex v. Cox, Caſes in Crown Le. 
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C 12. Rither's Caſe. 


pierjury in HE was indicted for perjury committed in his anſwer in the 


_— J. Elz. ſtar- chamber, upon his examination to interrogatories there. 
Ante, 137. And becauſe theſe matters are not within the ſtatute, for he was 
3. Inſt, 166. not examined as a witneſs between the parties, nor in per petuam i 
Yelv. 120. memoriam, he was diſcharged. | 


2. Leon. 201. 1, Hawk. P. C. c. 69. ſ. 20. | | 

Casz 13. | | | Lane's Caſe. 
In perjury it HE was indicted of perjury ; for that upon an iſſue in ſuch mat. 
muſt be al- ter between parties he did falſly depoſe ſuch a thing, &c. but 
— err ſheweth not how the iſſue was, nor how the depoſition trenched to 
—_— the point of the iſſue : and he was diſcharged. 


materia). 
Ante, 137. Rex v. Aylett, . Term Rep 69. 

e Burton's Caſe. 
Indiament for II E was indiRted as a common barretor contra Formam flatuti— 
barratry con, Coke took exception, that there is no ſtatute that makes 
form fat. is this an offence; but it was at common law; and the 34. Edw. 3. 
Cro. Car. 340. ©- 1+ doth not make this an offence, but appoints a puniſhment. 
2. Roll. Ab. 79. — But it was held good, for ſo are many precedents. 
Cro. Jac, 527. 2. Keb. 409. 2. Hale, 191. 1+ Strange, 181. | 


ca 15. | Sir Rowland Hayward's Caſe. 


——_— _ HE was indicted for ſtopping of a highway, ad nocumentum diver 


forum ligeorum domine reginæ.— And becauſe it was nor © 411 
— the — liege people, he was diſcharged. 
jects. 5. Com. Dig. 166. 1. Hawk. P. C. 361. . 


cas 16. The Lord Dacre's Caſe. 
Addition not E was indicted for encroaching upon the highway; and ex. 


neceſſary where ception taken, becauſe it was not expreſſed of what place he 
outlawry does was.—Sed non allocatur, for proceſs of outlawry lieth not again 


| o — him, but diſtreſs: and fo it was ruled in the Lerd Pageti's Caſe. 


1. Wilſon, 244. 21. Hen. 6. pl. 24. 2. Hale, 178“. 
| | Bullen againſt Grant. 


If a copybolder TRESFASS. The caſe upon evidence was, Hugh Bullen, father 
furrenders to of the plaintiff, being a copyholder in fee, ſurrenders the land 
the uſe of his to the uſe of his laſt will, and deviſeth it to his wife for lite, tr. 
» I, ard deviſes mainder to G. his ſon in tail, remainder to 7. his ſon in tall 
tail, 'he rever. The lord admits MH. and afterwards admits G. The wife dieth. 
' Gon will de- E. dieth without iſſue. T. is admitted, and ſurrenders to the uſe of 
ſcend to his heir, the defendant, and dieth without iſſue. The plaintiff before ad- 
who may enter mittance, being heir at law to H. B. enters, ind upon an % 
ace. brings treſpaſs. —Firſt, It was held yzx Cura, that the bei 
Ante, Ryo. may enter without admittance: for Wray ſaid, when the ſurrende! 
Poſt. oy. 352. is to the uſe of his laſt will, this at firſt is the whole fee; but 
4. 4#4 .717- when he deviſeth the land for life or in tail, and doth not medal 
2 with the reverſion, by this the reverſion never paſſed out of bim 
Co, Lit. 60. b. to the lord, but deſcends to his heir, and he ſhall have it without 
4 Co. 23. a. any admittance.—Secondly, It was held, that a ſurrender of tenant 


Gilb. Ten. 192. ; ' 600 
154. 1. Leon. 174. 2+ Com, Dig · 43. 4. Bac. Abr. 299 1. Wilf, 26, 1. Term Rep. 


# 
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in tail is no diſcontinuance, except the cuſtom be ſo: and al- Der 
though it was moved, that there can be no Hate tail of a copy- 2 
hold, except it be ſhewn that the lands had been given fo, and al- I 
ways enjoyed; and that afterwards it had been enjoyed by them A ſurr:ndcr of a 
in the remainder and reverſion, and that their alienations did not copybold by a 
uſe to bind, &c. for otherwiſe it ſhall be intended a fee; yet THE eee e | 
Covar held the contrary, that it ſhall be intended an eſtate tail, 1 cone] 
except the contrary be ſhewn, and that it is an eſtate tail, and ſo 

always uſed. 


Hedd againſt Chalener. Cazs 18, 


THE caſe was, A feme copyholder takes huſband, who let the — 


land for more years than the cuſtom doth warrant. The queſ- ider makes 4 
tion was, If this be a forfeiture to bind the wife, as a condition in hae not war- 
law i—Wray. If the huſband denieth to pay the rent, or to do ranted by the | 
ſuit at court, theſe are preſent forfeitures, which ſhall bind the cuſtom, be for- 
wife, for they are things that the lord muſt of neceſſity. have ; but — "7s 
a leaſe is no great prejudice to the lord, and it is good to adviſe pgg, o. 
of it —But SHURLEY and T ANFLELD faid it hath been adjudged, Roll. Ab. 
thatwaſte is a forfeiture which ſhall bind the wife (a). 2. Roll. Rep. 
344. Palm, 383. 4. Co. 27. 2. Cro. Car. 7. 1. Ba. Ab. 303. 49. 3. Bac. Ab. 307, Ld. Ray. 1000, 
Gilb, Ten. 171. 243. | 

(a) Vide 9. Geo. t. c. 29. 


| Muſtard againſt Hopper. C 19. 
SSUMPSIT. The plaintiff declares, that in conſideration the & declaration on 
defendant /hould enjay ſuch goods, &c. he would pay the party — OY ie 

251. The jury, upon non aſſump/it, find, that he promiſed to pay, ported by 2 
if be enjoyed ſuch goods, &c.— And it was adjudged for the defen- dence of a con- 
dant, becauſe the plaintiff declared of an abſolute promiſe, and the ditional prom/e. 


Jury find a conditional promiſe. Ante, 79+ 
| Dougl. 666. 1. Term Rep. 240 
Bradburne againft Elizabeth Bradburne. Mas 


ASUMPSIT.—Tnsg CovkrT. held, where there are divers con- The plaintiff 


4 


fiderations alledged by the plaintiff, and ſome are frivolous and ball recover in 


void; yet if any of them ood, the plaintiff ſhall recover. And Tf if ary 
it was ſo adjudged. Pe — 
which he counts are good. Sed vide poſt. 759. 848. Cro, Jac. 110. 127. Dougl. 377. 730. 


Royle againſt Bagſhaw. | Cask 21, 
ASUMPSIT. And declares, that in conſideration that he at A promiſe to 
the requeſt of the defendant would deliver as many quarters Pal tantmr | 
of malt to J. S. to his uſe, as he would receive and have before 5 
ſuch a day, the defendant promiſed to pay tales denariorum ſummas, — 0 
&c. before the firſt day of Augu/t; and alledges in fact, that he de- t rantum 
1 pK Go of malt, viz. each of fork value, &c. And — ; 
upon non aſ/ump/it, for part and ent pleaded for the reſidue, ent Lying 
It was found —— e N 0 | 8 
Lxwis moved in arreſt of judgment. Firſt, It is not alledged to H hes on 
when the money ſhould be paid. Sed non allecatur ; for it ſhall be 2 
intended to the laintiff—Second, The promiſe is uncertain, for one per be 
doth not promiſe an ſum, but tales denariorum ſummas, but void. 
th not what, &c. Sed non allecatur ; for WR Av ſaid, when the Cro. Car. 77. 
| Poſt, 848. 1. Roll, Ab. 30, Poph. 182. Noy, 83. 
L 3 laintiff 


/ 
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— plaintiff afterwards ſhews the value of every quarter, it ſhall he 
Bacenaw, intended he ſhall pay according to that rate, and ſuch general 
as 1. e is good, — Third, There are two iſſues ; the one, payment; 
Cro. Jac. 263. the other, non a/ſump/it; and the Jury find for both, quid d ft; 
370. _ Whereas they ſhould find for one, he did not pay; and for the other 
7- Roll. Ab. 24. that he did aſſume. But becauſe upon the derſe of the poſtea it ap- 


1. Sid. 446. peared that the jury found both iſſues againſt the defendant, and it 


Se. is but the miſpriſion of the clerk of aſſizes, che record was re- F 

Yelv. 134 bailed to him to amend it; which he did: and the plaintiff had 

1. Lev. 3. 38. judgment. g 

3 Bl. Com. 161. Ante, 112. 1. Salk. 47. 63. | | 
Cart 22, Sir Anthony Sturleyn againff Albany, \ 
A Hilar; Term, 31. Llix. Rell 668, a 

What is a ſuf- A SSUMPSIT. The plaintiff declares, that the Far! of 4runde! 

ficient confide- 4 A granted to him a rent of forty pounds out of the manor of 

ration to \up- pittington, and after conveys the manor to the defendant and 

— 2 his heirs; and that he 24. Mart. 22. Elis, promiied to the plain- f 

reat charge tiff, that if he would ſhew him a deed by which it ſhould appear d 

granted out cf that he vas to pay the rent, that he would pay to him all the ar. 

— rears of it, and all that ſhould be arrear after; and alledges that he l 

Ante, 67, 27th April, 27. Elia. ſhewed a deed to the defendant, by which it 

1. Leon. 297. àpeareth that he ought to have the rent; and for eighty pounds v 

Cro. Car. 50. atrear for two years laſt paſt, he brought his action. The defen- * 

2. Bac. Ab. 170. Gant pleads, that after the promiſe, viz, 2d July, 22. Elis, the p 

4. Com. Dig, plaintiff entered into the manor, and let it to J. S. for years. The ut 


* plaintiff replieth, that 1ſt Decemb. 27. Eliz, the defendant re- 
entered, and for the arrearages after he brought the action: and 
upon the re- entry the iſſue was joined; and found againſt the 
deſendant. 


GLANVILE, ſerjeant, took divers exceptions to the declaration. 0 

—Firft! be cafe by the entry into the manor, the promiſe which I 

was. before, and the action upon it, is ſuſpended ; and being once p 

ſuſpended, it is gone for ever. b, 
Cro, Car. 373. Wear, C. J. The action is brought for the two laſt vears, 
| which were after the re-entry, for which he had no cauſe of action 

before; and therefore cannot be ſuſpended om. y 

Gawpy. It is not material when the arrears were due; for 7 

the cauſe of action, the promiſe,” was then in eſſe, which is ſuſ- - 

nded if the cauſe be ſo; but here the afſump/it is collateral, and a 

is not ſuſpended by the entry into the manor ; for it is not iſſuing j 


out of the land: but if the plaintiff hag releaſed all actions before 
es. Lit, 292. b. the deed was ſhewn, and then the deed is ſhewn ; yet the plaintiff 
ſhould be barred, for the promiſe was before the releaſe. | 
Second exception. Becauſe the deed was not ſhewn in convent- | 
ent time; for it was five years after, and ſo divers arrearages due 
— Sed non allocatur; for it is the better for the defendant, the longer 


tion, 


the time. is before the ſhewing of the deed : but if the promiſe bad 9 
been, that upon ſhewing the dced, to pay all that ſhould be due at . 
Mibaclmus, there the deed mult be ſhewed before Michuclmas. ( 
Third exception. The promiſe is, If he ſhew a deed by which 
it appeareth hie ought to pay the rent, he will pay it; and the a 
Haintiff {heweth that he did ſhew a deed, by which it appeareth d 
he ought to have the rent, and ſo meets not with the conſdera- fl 
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tion. And of that opinion was Gawyr; but the other Juſtices Set 
r contra: for it is in the declaration, which, by the ſtatute, is not 1 
to be overthrown for default of form, and ſo is well enough. n 


Dopbbin's Cale. ; CASE 23. 
Trinity Term, 31. Eliz, Roll 562. | 


A SSUMPSTT. The plaintiff counts, that whereas he claimed 4/»»p# in 

to have a title to certain land in D. the defendant, in confide- 31 of 
ration that the plainriff aſſumed to aſſign his right, title, and in- ;, ws yer” 
tereſt-to the delondent, he aſſumed to pay him forty pounds, &c. it does mor ap- 
And after verdict it was alledged in arreſt of judgment, that this pezr that cither 
was an unlawful conſideration, and againſt the ſtatute of 32. Hen. 8. IE or de- 
c. g. for it appeareth not that the plaintiff Was in poſſeſſion by the * - 
ſpace of a year before, ſo that he could aſſign to the detendant, yer petue, 
nor that the defendant was in poſſeſſion, that he might releaſe to 
bim.—Sed non allocatur; for it ſtands indifferent whether lie was in 
poſſeſſion or- not, and a declaration ſhall not be avoided but for | 


great cauſe, And the plaintiff had judginent. 


White's Caſe. - Carr 24s 
PROHIBITION, The plaintiff ſuggeſts, that by the flatute of — 


21. Hen. 8. c. 6. no mortuary ſhall be paid but in ſuch places ment of a mor- 
where it ought to be paid before the making of the ſtatute; yet he tuary. 
was drawn into the ſpiritual court againſt the ſaid ſtatute. And-Lvt- 1069. 
prohibition was granted; and LOVE faid, fo it was adjudged 8 2 


in 16. Elz. 1. T. Rep. 552. 


Smith againſt M. Collins and three others. cas 25. 


JECTIONE FIRMA. After iſſue joined, the record of the A variance of 

mſi prius was at the ſuit of S. againit H. Sharpe and three the defendant's, 
others; and found for the plaintiff: and this matter was alledged Ja — 
in arreſt of judgment, and that there was no trial between the? 
plaintiff and defendant. —Adjudged, quod plaintiff nibil capiat per 


billam, 


1. T. Rep. 782. 


Scarlet's Caſe. ; | | Casr 26, 
*] RESPASS. Verdict for the plaintiff, —-BARTLETT alledged in Detect: aided by 


arreſt of judgment, that the venire facias was, ** et habeas ibi hoc the ſtatute of 
* breve,” and ſaid not nomina juratorum,” ſo that the ſheriff had no 
warrant to impanel a jury, Alto it was /ibratas pro libras.— Sed 
nn allocatur ; being within the ſtatute of jeofails. And it was ad- 
Judged for the. plaintiff, | | 
Wiggely againſt Bradſhaw. Carr 27. 
Hilary Term, 31. Eli. Rell 406. 1 
ERROR. Bradſhaw had judgment to recover by confeſſion . in Judgment re- 
debt, bu: had no judgment to recover damages: and for this verſed. . - 
cauſe the judgment was reverſed. | Wh 


. Molton's Caſe. 71 ; Ea 28. 


OKE demanded the opinion of Tu Covar in this caſe. fine 
—Melton, being tenant-in tail, had iſſue two ſons, Richard R. 4b 785. 
and John, and dieth. Richard levieth two tines of the land, and 2. Loon. 271. 
dieth without iſſue. John brings two writs of error upon theſe Moor, 366. 
lines, The defendant ta the firſt fine pleads the ſeco fine not 1. R. Rep. 306. 
| L4 reverſed ; 44g. 77. 


- 
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Mor ron reverſed; and to the ſecond he pleads the firſt not reverſed. The 
Cart. ueſtion was, What is to he done ?—Curx1ja. You may reply, that 
* ſaid fine pleaded in bar is alſo erroneous, and fo aid yourlclf, 
7. Hen. 4. pl. 39. 
Carr 29. Beſome againſt Crooke. 
| Trinity Term, 31. Elia. KCI 763. 

Jeon werier RROR of a judgment given in Southampton in debt upon an 
ee, — wy 7 E obligation Ft error. For that at a — held gth Nana 
lege, or do not the defendant brought his writ of privilege ; and the mayor being 
enter a bond on abſent, the bailiffs allowed it, and gave day till the next court, 
gyer craved, it when the mayor being preſent did diſallow it; and for default of 
CE. . - anſwer, nibil dicit was entered —COKE ſaid it was a plain error; 
2. Brownl. 161. for after the writ delivered they could not proceed. 6. Hen. 7. pl. b. 
Vugh. 152. And if it be ſaid the bailiffs are not judges, then they cannot hold 
2. Burll. 26. 2 court; and then the day given by them is null, and fo is a dif, 
— 3 . continuance.—Second error. Oyer _ demanded of the obliga- 
Salk yy 9. tion and condition, this is rehearſed in hc verba, but are not en, 
6. Med. 30. tered; ſo it appeareth not the plaintiff had title. For theſe cauſes 

4 Bac. Ab. 224- the judgment was reverſed, | | 

Care 0. Þ Palmer againſt Thorpe. 

A. lets a mar or 1 HE caſe was, A. let the manor of D. to B. for thirty years, 
— n, and the next day lets it to another for forty years, to com- 
* 1 mence at Michaelmas next after the date; the tenant doth attom, 
for 40 years to I be queſtion was, If it be a good grant of the reverſion, being to 
commence at commence at a day to come '—GAwDY. - A reverſion for years 
Mb. next ater cannot commence at a day to come, for then the grantor ſhall have 
— a leſſer eſtate in himſelf.—WRAAY. C. J. The reverſion being for 
Bonary intereſt, Jears is a chattel which may well expect; and if I have a rent in 
Poſt. 2859. fee, I may grant it for years to commence at Micbaelmas; for an 
1 eſtate doth not paſs, but an intereſt.—-Cok E. It hath been ad- 
7. 8 judged, if a man grants his term from Michuelmas, it is good; fot 
3 Bac. Ab. 438. it is as a leaſe from Micbaelmas. | 


" and the caſes thee cited. Dopugl. 53. 


Car 37% | ' Cadee againſt Oliver, 
Fuſband and FIECT IONE FIRM. It was found by ſpecial verdict, that 
wife make a - Lord Montjoy being ſeiſed in right of his wife, was bound in 
— — 2 ſtatute of two wenns ounds, 6. Eliz. to Sir Lionel Ducke, 
— * and aſter let the land to Hoſkins for twenty-one years, and after 
— inafta- let the land to J. Cadee for ninety- nine years, to commence im- 


_ ture; they after- mediately, In 12. Eliz. the land was extended upon the ſtatute 


wards levya at fifty-three pounds per annum. Lord Mentjoy and his wife grant 
eee the land to Perry in 1 and ours the extent J. Cadee grants 
8. C. reported the term to his ſon. Lord Mientjoy died, the ſon enters por the 
at large, 3.Lcon. conuſec of the ſtatute, &c.—T wo queſtions aroſe. Firſt, If the 
153/184 grant of the term by 7. Cadee Gig the extent be good 
Cro. Car. 598. Secondly, If the leſſee may enter upon the conuſee of the itatute 
2 without a Fire facias ? tm argued pro plaintiff; HARRIS pi! 

&efendart —Harkis aid, it had been reſolved by the opinion of 

the two Chief Juſtices, that the grant of the term was void, for 
6) ser J. Bac. the extent might continue longer time or ſhorter, and ſo might 
Abr. 3. continue longer than the ninety-nine years, —£t gdjournatur 440 
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Hill, Rainsford, and Tempeſt, againſt Mallet. Ca 32+ | 
; Trinity Term, 31. Eliz. Roll $11. 


NOR of a judgment in the common pleas in treſpaſs and An appearance 
battery.—Error, that the entry is, that the defendant appeared — eme 
per HIGGINS, attornatum ſuum.—Cok k. This is merely the de-7\",tom., i, 
fault of the clerk, which is helped by the 32. Hen. 8. c. 30. and if not amendable 
it had been per attornatum ſuum it had been good. —But this was after verdi@ ; 
denied: and THE Cour held that it is no appearance, for want of _ _— 
the chriſtian name of the attorney, for there may be divers attor- . — all 
nies named Higgins; and if one appeareth for another as attorney a arded to 
without warrant, an action upon the caſe lieth, which cannot be ſearch for . 
here. 1. Mar. Dyer, 93,—WRav, C. J. ſaid, if there were any n and if 
warrant of attorney, and his name appeareth there, it may be 1 
amended; but as it is, the judgment 1s erroneous. —FERRERS uy be a. 
moved, that there was a warrant of attorney in the common pleas, mended. 
in which his name appeared; and prayed the Court to award A Ante, 59. 75 


wRIT ex officio to certify it, as 9. Edw. 4. 3. 11. Hen. 4. 92. 34: 45: 


—Wray, C. J. In the caſe Lord Norris v. Braybrooke, it was as 
much debated ; and there, after in nullo ef erratum pleaded, it was 1. Roll. Ab.289. 
granted ; for this plea goeth to a thing contained in the body of =p — 
the record; and the writ was granted. —— 
Lee againſt Curveton. 4%: i; 


. Trinity Term, 31. Eliz. Roll goz. 
ERROR in debt upon bond. The defendant pleaded non ef? Omiſſion of the 
fattum ; and it was found againſt him. The plaintiff did count 2 in dae 
per factum ſuum obligatorium, but ſaith not curiæ hic prolatum; and 23 099 0 

this was athgned for error.— Cox. This is but matter of form, pag. 217. 
which makes not an error after verdi& ; and the clerk of himſelf RD 
might haye put it in, without any inſtruction of the party (a).— Co. — 5 
Second error. That the judgment ſhould have been, quid capiatur, Carth. 138. 
and the judgment is, that de fine nihil, quia pardonatur, whereas in Stra. 529. 8:6, 
truth the plea was pleaded after the general pardon. —CoxE. Per- — 
haps he was ſpecially pardoned, —But it was held, that ſhall not 4 — = 
he intended; and for this laſt error the judgment was reverſed. don mutt be 
pleaded. . Leon, 300. Lane, 71, 1. Will. 214. 5. Com. Dig. 320. 2. Bac. Abr. 575. 2. Hawk. 
51. Caſes in C. L. 102, 
1) See 16. & 17, Car. 2, c. 8. and 4. &. 5, Ann. c. 16. 
Billingham againſt Mynors. Cart 34. 
Trinity Term, 31. Eliz. Roll gs. | 


| A ION for words, viz, * Thou art a traitor,” ſpoken at n tranſitory ac- 


| Welſden in Suſſex, The defendant pleads, that he ſpake theſe tions the de- 
words at S. in Hamp/hire, viz. © ſuch things traitors do,” AaBsQUE ſendant cannot 
HOC that he ſpoke the words at V. in 1 and upon this it was . 
demurred.— After being argued by Luck xxx, it was held clearly by — 28 
THE Covar, that the juſtification was ill, and the traverſe upon co. Lit. 28x; b. 
— = _—_ is general and tranſitory ; and the defendant doth 2 
uſti 2 © int ac, A 17. 
þ J ify words in the declaration, And the plaintiff had 2 fr. hgh ay 


Honeywood againſt Huſbands. Cat 35. 


ACTION upon the caſe, for diſturbing him of his common An aQtion, by a 
appendant to his land. And declared that 4. was ſeiſed of the — — 
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- Poſt. 283. 701. 


Arte 112. . I. Hen. 5. pl. 4.—Secondly, The preſcription is good, for the parti- 
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Hoxsrwood land for life, remainder to B. in tail, remainder to the right heirs 
Sv, 4 of B. and that time out of mind, &c. they had common in this 
Wesens, land, for themſelves, farmers and tenants ; and that the ſaid / au 
B. let the land to him for years, whereupon he put in his cattle, 

and was diſturbed, &c. After judgment given againſt the de- 

 fendant upon whit dicit; and a writ awarded to enquire of damages, 

and returned; PeyPER moved divers exceptions to the declara- 

4 es tion (the judgment being the ſame term).—Firſt, Becauſe he 
5. Con. Pic. 78. ſheweth not how the particular eſtate begun. 20. Ed. 4. the Caſe 
of a Corody.—Secondly, The prefcription cannot be by the parti 

cular tenant; and here he joins the particular tenant and the re- 

Co. Lit. 45- 2. mainder.—Thirdly, He counts that the particular tenant and he 
in the remainder did demiſe ; whereas it is but the confirmation of 
Sd him in remainder.—Fourthly, He doth not aver the life of the 
5 5” tenants for life. Tor HAM contra. And he moved, that inaſmuch 
as the judgment was given before, and a writ of enquiry of da- 

mages, no exception can be taken to the declaration ; upon which 

judgment was given - But THE Cova r held the contrary; for no 

abſolute judgment was given: for upon the writ of enquiry of da- 

mages returned, a new judgment is to be given, which is the perfect 

judgment, before which any thing may be ſhewn to ftay judg- 

ment, and againſt the declaration: and fo it was ruled. — And as 

to the n exception, TorHAM faid, it was not material, for it is 

but a conveyance to the action; and he is a ſtranger to the eſtate, 
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cular eſtate and the remainder is but one eſtate.—Thirdly, It is the 
leafe of both. 27. Hen. 8. pl. 11.—Fourthly, The life of the tenant 
for life needs not to be averred, for it is the leaſe of one that had 
the inheritance.—GAwpy held the count good. —W Rav, Chif 
office The third and fourth exceptions are not material; but 
or the firſt, the count is not good, for the plaintiff muſt, ſuffici- 
ently entitle and enable himſelf to the action, which he pretends 
to be becauſe of his intereſt in the land; and then he muſt ſhew 
a ſufficient right and intereſt in his leſſors: and to the ſecond, he 
ought to make a diſtinct title to the common, and not confound 
them as he hatli.— Et adjournatur. 


ces 36. Tytherley againft Welſh. 
. a Fafter Term, 31. Eliz. Rell 310. 
If a defndant ]- RROR. The caſe was, The defendant had recovered againſt the 
— lee teſtator of the plaintiff in debt, and after judgment, and before 
excucion, it is execution, the teſtator dieth. The attorney of the plaintiff in the 
e-ror if the action of debt ſuetli /cire facias againſt him that is now plaintiff, 
plintiff'sattor- to have execution without any new warrant, and recovers: and 
2 _—_ this was aſſigned for error. —GoDFREY moved it was not error, 
"wag — for the attorney was not diſcharged by the judgment, but ma 
without anew well ſue execution within the year. 33. Hen. 6. pl. 49. 34. Hen. b. 
warrant. pl. 51.—Gawpy, Tuftice, It is true that the attorney may 
832 pray execution, but this is a new action againſt the executor; 
4 — and it is againſt another perſon than againſt whom his warrant 
Ses r. Cromp. Was.—And after for this cauſe the judgment was reverſed (a) 
PraQice, 195. to 109. | 
(a) By 8.1& 9. Will. 3. c. 11. f. 6. if a maintainable againſt executors, &c. the 
2 gie key — and beſore plaintiff ſhall have a ſcire facias againſt hit 
final judgment, in any action originally executors, æc. | 
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Perſon againſt Hickled, ce 37. 
i 
Trinity Term, 31. Eliz. Roll 66. 


ERROR of a judgment given in the common pleas, Mich. 30. & An aſſanpſit will 
31, Elia. Rot. 3021. in an gſſumpſit; where the plaintiff counts, 10 up" the ſale 
that in conſideration he by his ſervant had delivered to the de- end 
ſendant two bills of debt of three hundred French crowns, amount- but it muſt be 
ing to eighty pounds, to be received at Roan in Normandy to his alledged for 
own uſe, he ſuch a day, &c. aſſumed to pay him ſixty-one pounds. what and to 
Upon non Engl it was found for the plaintiff; and he had wh" me 
judgment. Error was aſſigned; for there is no conſideration to Sa 
charge him, for it appeareth not how he ſhould recover them, if see pot. 170, 
he be denied payment, nor that they were bills made to the plain- 

tif, nor what benefit he may have. upon them.— And theſe matters 1. Salk. 25. 
were alledged in the common pleas in arreſt of judgment, as it 3 Mod. 267. 
was alledged by GODFREY, and confeſſed by Fer MoR, /erjeant ; and ** * 
yet they gave judgment for the 323 that it was a good con- 

ſideration, and well alledged.—And ſo THE Cour held here. But 


adjournatur, V. peſteu, Hill, 32. placito 8. 


Yates again Windham. | — 
Vide Ante, page 64. Caſe 10. | 


RROR.—After the errors were examined the plaintiff diſcon- A writ of error 
tinued his writ; and becauſe there was a manifeſt error in rm vobir can» 

part of the record which remained in the common pleas, he ob- 58. — 
tained a writ out of the chancery to ANDERSON, C. J. to re- A 3 10 
move the refidue of the record; which wri: is in the Reger 216. aulls oft erra- 
And this part of the record being removed and ſent into the ln pleaded, 
queen's bench, he brings a new writ of error, coram vobis refidet, Fot. 251, 
and would affign error upon the new part of the record removed, 
—COKE moved, that this writ is not warranted by any courſe, for — a 
this is to alledge diminution after in null eft erratum pleaded, and Carth. — 2 
then ſhould be infinite, which the law will not ſuffer; and this 1. Ven. 105. 
courle is not a writ of error to proceed upon the firſt record, for 
then it ſhould not vary from it, for all ſhall be entered upon the 2-Bac.Abre2r8, 
firſt roll, but here it ſhall be upon a ſeveral roll, which is not b Ld. Raym. 131. 
any means warranted. —T ANFIELD. We have ſued a ſpecial writ $,,," 338. 
to remove the refidue of the record, and another writ to the Court wy 
to proceed upon the whole record which is now in court, which is 
a ſpecial writ upon our caſe; and all that is removed is but one 
record; and all being removed, we cannot have any other writ ; 
and ſo is not infinite.— And at another day being moved again, 
Coke iſaid, the writ which is now brought, is but a writ of 
diminution which ought to iſſue out of this court, for this is the 
writ of diminution in Fitzherbert, 25. and the plaintiff after a Ante $4. 
ſeire facias ad audiendum errores, ſhall not have a writ of diminu- poſt. 281, | 
tion; for he is to ſee that the record be full before he ſueth his | 

we facias upon it, and the defendant after in nullo eft erratum 
E ſhall not alledge diminution, as the books are; and then it 

all be a great miſchief if the defendant ſhall have no means to 
illedge diminution, that yet the plaintiff by his own akt ſhall have 
bs pe ob oeiSe it 
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What words 
will amount to 
a ſarrender. 


Poft. 486. 


Co. Lit. 55. 237. 
2. Vent. 206, 
2. Mod. 258. 
Stra. 1201. 

La. Ray. 1745. 
2. T. Rep. 441. 


Carr 40. 


Accord and 
ſat is ſaction. 


1. Com. Dig. 97 
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it by diſcontinuing his writ of error; and a writ of diminution 
ought to be awarded out of the court where the record is, and not 
out of chancery.ä—TANrIEID. A writ of diminution doth al- 
ledge a certain parcel of the record which is not certified ; but 
here no part in certain is alledged, but generally re//duam record; ; 
and therefore it is not a writ of diminution. But admitting it be 
not well removed, yer is it not material; for being here, it is to he 
examined by the Court; as if an indictment be erroneouſly re- 
moved, yet being in court, it ſhall be proceeded upon. 7. Edu. 4. 
pl. 22. 9. Edw. 4. pl. 32. The Court ex officio in ſome caſes 
ought to award a writ of diminution, where the party is eſtopped. 
And all rux Jusriers held that this is but a writ of diminution, 
for it is the ſame writ that is in Fitzherbert, and diminution can- 
not now be alledged, as 22. Edt. 4. and other books are, and this 
being awarded out of chancery cannot be a warrant to this Court; 
and fo this Court cannot proceed upon it, nor is it to regard it 
being brought hither withour warrant, v2. by a writ which is 
void, and fo cannot examine errors upon it: but when ſuch writ 
is to be awarded, and there is error in it, and the record is by it 
removed, it is otherwiſe, as 9. Hen. 6. pl. 4. But becauſe the 


party had not appeared, they commanded he ſhould appear; and 


then plead or demur to it, and they would make a rule in it, 
V. peſtea Trin. 34. B. R. placito 2. | 


Sweeper againſt Randal. 
Trinity Term, 30. Elix. Roll 770. 


"P RESPASS for taking his corn. 1 not guilty. pleaded, the 
Jury found that J. Gilbert let the land to the plaintiff at will, 
and afterward he agreed with J. Gilbert ad furſum reddendum the 
land and his intereſt in it to him, and that he entered and let it to 
the defendant, who took the corn. The queſtion was, If this was a 
ſurrender, viz. ** I agree to ſurrender my land?” and whether it im- 
rts an act to be done in futuro or in the preſent time ?—GAwDr. 

I his can be no ſurrender, but a igen of his eſtate, if theſe 
words be any thing; for tenantat will cannot ſurrender no more than 
he can grant; but he conceived it was an act to be done in futuro. 
—WRAY. If Lagree to let my land, this is no leaſe; no more 
ſhall this be a 2 of his eſtate. SeuurE agreed with 


them. CLExN Mu. It ſeemeth the intent of the party was to fe- 


linquiſh the eſtate at the time of the ſpeaking, for otherwiſe the 


words were void, for he may leave it at any time. —GAwpv. If 
his intent was ſo, the jury ſhould have found it expreſsly, but 
they had not done ſo.— And the plaintiff had judgment. 


Davies again Thomas. 
DEBT upon a bond. The condition was to ſecure him harm- 
leſs againſt 5 S. in an action for fifty- three pounds, for wh1 
im 


ch 
he was ball for . The defendant 33 he had paid to 0 8. 
twenty pounds in ſatisfaction of the fiſty- three pounds, and ſo he 


kept him harmleſs. But for that the plaintiff might be damnified 


before the payment, to which he doth not anſwer, the plea was 
held ill; and the plaintiff had judgment. Vide 38. Hen. oe 13. 
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Babington againſt Babington. Cant 42. 


DET The defendant pleads a foreign attachment in London, . Fereite at- 
which was after appearance and pending the action.— And after {nx * af- 
adviſement, it was ruled to be no good plea; but no cauſe was aps gs — 
ſhewn, and the defendant had a day to plead apy „or A Ante, 101. 


xibil dicit to be entered. WRA x ſaid, this will be a precedent for Poſt. 593. 691. 


the time to come. 713 
? 1. Roll. Abr. 552. 1+ Bac. Abr. 6gt. 
Landydale againſt Cheyney. Car 42. 


Hilary Term, 31. Eliz. Roll 638. 


COVENANT. The caſe was, Tenant for life made a leaſe for Tenant for life 
rs. The leſſee by indenture grants, bargains, and ſells _ a leaſe 
all his eſtate, to have and to hold in tam amplis mods et formd, as ED 
he ought to hold it. Leſſee for life dieth ; he in the reverſion en- and ſells. The 


ters; and the bargainee brought a writ of covenant againſt the bargainee can- 


bargainor, —GoODFREY argued that the action did not lie, for here bor bring co- 
is no garranty in deed or in law, but only a grant or aſſignment of ne bar guage 


his intereſt, which doth not imply any warranty ; and it there be — 


any warranty, yet the action lieth not, for the covenant doth de- reverſioner. 
termine with the eſtate; and ſo is 32. Hen. 6. pl. 32. 9. Eliz. Poſt. 675. 
Dyer 257. So if tenant in tail makes a leaſe for years, and dieth Moor, 74. 
without iſſue, the covenant doth determine with the efſtate.—And 1. And. 12. 
of that opinion was THE Couxr; and WRAY faid it was a ſtrong Bendl. 150. 
caſe, And becauſe none came of the plaintiff 's part, it was ad- We. 


judged for the defendant. Lit. Rep. 334. 
1, Wood Con, 45% 
Ftnam again Tottam. c 43- 


DEBT upon a ſingle obligation of thirt pounds. The defen- Part payment te 
dant pleaded payment of three pounds pendente bill4; and de- 3 bond pendente 
mands judgment of the bill.—But becauſe he pleaded it without 1 


any ſpecialty, the plaintiff had judgment. | A /-ypong 
| So | Co. 5. 43-2. 2. Salk. 519. 
| Benington againſt Benington. C 44- 


*] RESPASS for entering into his houſe and land. The defen- Upon an iſſue, 
dant pleaded it was the freehold of Joan Benington, and he en- 8 
* as her ſervant, and by her commandment ; and the iſſue was, {iq * 
f it were her freehold or not? The jury found it was the free - verdict 6nd they 
hold of the plaintiff for two parts, and the fran':tenement of the were tenants in 


ſaid Joan for the third The queſtion was, If the plaintiff nme the 
Nut have judgment — 1 this verdidt ? i 5 7 


Tus Couxr held clearly, he could not; for although the iſſue _ 170. 
is found againſt the defendant, viz. that all was not the freehold of * 
B. yet it appearing a tenancy in common, fo that the plaintiff 5, bis- 


_ cannot maintain this action, judgment ſhall be given againſt him. B R. H. 5. 


—And it was adjudged for the defendant. Dougl. 666.668. 
| 7H og Lord "+ Term Rep, 


188 Michaelmas Term, 31. and 32. Eliz. In 7 ap 
cow Lord Stafford againf Thytine. 


e, If a non- ROR upon a judgment in an affiſe; and affigned one error in 
fait on ene iſſue fait, dix. that the land lay in D. in the county of Monmouth; 
in awritof and not in the county of Salop, where the aſſiſe was taken. Upon 
3 noa this iſſue was joined; and at the 1+ privs the Lord Stafford was 
whole ? non-/aited; and this was now returned;—COvENTRY prayed that 
Poſt. 170. they might have execution in the aſſiſe, and that judgment might 

be atfirmed; for being norn-ſuited for one error, this is a non- 
Barnes, 312* ſuit in the whole writ of error. WRA AV. If there be ettor in the 
record, we cannot affirm it; but it ſhall remain as it is, and we 
will adviſe. N N a 
ve Procter againſt Tayler. 


Sm. RROR to reverſe an outlawry which was ſued againſt him fot 

1 N E coſts.— The firſt error. That ten ſhillings was — to the 
defendant upon non- ſuit pre damnis furs ; whereas it ſhould be pro 
mifis et cuſtagiis ſuis. And this was held to be error: —Second error, 
That the ſheriff did not return the day when one of the counties 
was held, as he ought; for it ought to appear to the Court when 
every county was held, that it may appear there were ſa many days 
between ever county court as is appointed by the ſtatute (a). And 
for theſe cauſes the judgment was reverſed. - 

83 () 2. dw. 6. ©, 25. 


une, , , 7ç avon © r 


' Carr 46. 


Car 47. | = Shelbury arainſt Bird. 
LL « Hilary Term, 31. Elix. Rell 120. 
4 T6 n FRROR upon a judgment given in Colcheſler. , 


beilivis ville, FIRST ERROR. That the writ of droit cloſe was directed “ dal. 
Se. is good; I ville de Colcheſter,” whereas it ſhould be ballivis ſuis,” 
r for they are the queen's baylies; and it is not ſenſible that it 
nur BP ruar. ſhould be directed Ballivis villæ.—Cok E. All the forms of the writs 
dians muſt be are ſo, and it is therefore good. : | 

fer ia. © SxcoOnD ExROR. The action is brought againſt an infant, who 
Poſt. 172- appears by his guardian, and no warrant appeareth for it; for the 
3. Co. 53. - entry in ſuch caſe is, gued talis admiſſus e per Curiam. 3. Hen. b. 
1. Sid. 175. 342 · l. 17 Fitz. N. Brevium, 27. i. 16. Hen. 7. pl. 5. —CoKE. This 


2. inſt. 261. is error in fait, and in the common pleas the entry is per cuffadem. 
& tee 23%  admifſum, Ec. and a ſpecial entry is kept of it in a roll, and ſo 


= 5. P ” . 
Pigot, 63, 64. perhaps is kept in Colcheſter. « 
2. Vern. 3422 WRAY, Chief Justice. This is no error in fait, but in the record. 
Prec. Ch. 376. Gawbpy, Fuftice. T he —— ought always to be admitted 
y. | 


g. Mod. 2 
> Pee Wan, PER CURIAM. 2. Mar. 104. 


119. 297- 3. Peere Will, 140, Stra. 114. 304. 445. 708. 1076, 


Carr 48. Appleton againft Burr. 
Eafter Term, 31. Eliz. Roll 248. 


Error affigned FRROR upon a judgment in an action upon the caſe in the 
on a judgment common pleas. The plaintiff counts, that he had ſued T. B. 


in an aQtion for and had a proceſs to arreſt him directed to the defendant, being 
an eſcape, 


Ante, 26. Poſt. 289. Cro. Jac, 242. 


— ͤ———— a ¹. . — 
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ſheriff of Eſer; and thereupon he ſent his warrant to the bailiffs Are von 
of the franchiſe of S. to take him; who arreſted him, and deliver- == 
ed him to his deputy ; and he ſuffered him to go at large, and had 


in not his body at the day of the return, in amiſſionis debiti ſui pericu- 
55 lum. Fos TER aſſigned divers errors. —Firſt, He doth not alledge 
I | he delivered to him within the county, and then the theriff had 
0 not cauſe to detain him. — Second, He doth not alledge he let 
at him at large without ſureties, for he ought to take ſureties of him 
it if offered. —Third, He alledges he had not his body at the day, 
- and perhaps he appeared of himſelf, and then the plaintiff hath no 
ic prejudice. Fourth, For that he faith, in amiſffonis debiti periculum, 
e which is not material, if he loſeth it not indeed. —GODFREY ar- 


gued cant. — But THE Cour gave no opinion (a). 
(it was moved again, and the judgment was affirmed. Poſt. 289. 


- Hawes azainft Coney. | Cart 46 
| Triatly Term, 28. kliz. Rall 1010. = 


TJ RESPASS for breaking his cloſe in Thurbe!/. Upon not guilty What vs d in 
pleaded, the jury found a' ſpecial verdit.—7obn Smith had ne 
ifue Thomas Smith and Robert Smith. Themas Smith was feiſed of unn. 
a houſe and ſeven acres of land in Thurtell for life, reverſion in 0 
fee to Robert his brother. The ſaid Robert was ſciſed in poſſeſſion 
of forty acres of land in ion, in Norton in the ſame county. 
Robert made his will, and deviſed all his free and copyhold land 
to his executors for performance of his will, and the will 
of J. Smith his father, in which were divers legacies given. 
« to have and to hold to them and every of them, and that they 3; C. 1. Leon. 
„ ſhould take the profits of it for ten years to the uſe of his will, — 
and that afterwards his executors or one of them ſhould ſell the 2. Va? . 
* land, and diſtribute the money in performance of the ſaid will,“ 3. P. Wms. 
and dieth. Themas the brother being tenant for life, dieth with- 36. 
in half a year after him. The executors enter into the land in g — — 
Nerton, but not in Thurke!!, and occupied them for ten years; and ,, ae. 
after enter into the land in Thurkel/, and ſell all the land in Wur- 135. 311. 
tell and Norton ; whereupon the heir of Robert the deviſor enters 
. _ land in Thurkell,—The queſtion was, If his entry were 
awful? ä ö 

Coo Ex argued for the defendant, that by the words and inten- 
tion of the will, they had no authority to ſell the land in rever- 

fon ; for the words, that © they ſhalltake the profits for ten years,” 

thew his intent only for the land in poſſeſſion, of which profit 

I be taken. | 

OKE contra. The profits ſhall be intended ſuch profits as he 1 

my take of a reverſion, and is like the caſe 34. Hen. 6. pl. 6. A «2.4 

deviſe was of all his tenements in manibus ſuis cxiſtentibus ; the re- 

verſion ſhall paſs; and cited the caſe 39. Edin. 3. pl. 27. for the 

expoſition of words in the king's grant. | | 

1 by 10 u/tice. The reverſion is not deviſed, for no profit of 

wn ut all the other Juſtices contra; for the intent of the deviſe ' 

* rform the two wills, and to pay debts, &c. and perhaps 

wo ry in poſſeſſion was not ſufficient —Wrav, Chief Fuftice, 

— e word © a{{” perſuaded him much that his intent was ſo; 
5 e words * t have and to hold,” and the words 10 take the 


6 profits,” 


LI 
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Hawzs * profits,” are of one ſenſe, for he cannot hold but by taking the pro- 
pain fits; and here are two wills to be performed, and therefore the 
* deviſe ſhall be taken in the moſt liberal manner for the perfor- 
mance of them. But if it had been found that the land in poſſeſ. 
ſion was ſufhcient to perform them, this might peradventure have 
altered the caſe: | 
Carr 49- Dove againft Williot. 


A tate for years RES PASS. Upori ſpecial verdift the caſe wis this : Tenane 


— parole mac for life, the remainder in fee of a copyhold; he in the remain- 
der-man of a der maketh a leaſe by parole; tenant for life and he in the remain- 


r to the uſe of him in the remainder in fee; 
od leaſe, and ſhould take effect 
e life of thè tenant for life And it was held by Gawpy, 
jein with hm CLENCH, and WRAY, that it ſhould, for the leaſe is good againf 
and ſurrender him in the remainder ; and by the furrender of the tenant for life 
the eſtate to his to the uſe of him in the remainder, his eſtate is drowned in the 


copyhold in fee der join in a ſy 
commences im the queſtion was, If this were a 
mediarely, if the jn 
tenant for life 


uſe, * fee, and as it were extinct, and cannot hitider the leaſe to have 
Poſt. 57 operation; and is all one as if he were dead, and being all in one 
Co Lit. 338. hand, cannot, have any privilege fevered from the inheritance; 
3- Bac. Abr. as if he in the remainder grants a rent-charge, and after the tenant 
— Abc. for life doth ſurrender, the rent ſhall commence preſently.— But 
3296 Gawpy faid, if a leaſe be made for two years, and after the leſſor 
1. Term Rep. Jet the land by parole to another for four years; this is but a leaſe 
$00. for two years, although the firſt leſſee ſurrenders, for he had no 
power to contract for the firſt two years at the beginning; but 
otherwiſe it is when the eſtate 1s determinable upon an uncertainty. 

Smith v. Stapleton, Plawd. 426. . 
ther Knowles againff Palmer. | 5 3 
HE caſe was moved by ATKinsON, That in debt after judg- 
22 to — T ment, the party — an execution by elegit; which — 
theriff hach di- granted, the ſheri doth return, that he had divided the land by 


vided the land, oath, &c. but he could not make execution, for the land was ex- 
bur could not tended upon a former ſtatute; and thereupon the plaintiff prays a 
8 ex. capias ad ſatisfactendum, and had it. And thereupon Ark IxsOR 
tent, is no bar prayed a ſuper ſedeas, becauſe a capias is not to be awarded after an 
wo a new execu- eleg:t, eſpecially if the ſheriff return he hath lands: but if the re- 
tion. turn were nibil, it were more doubtful ; for when the plaintiff hath 
Poſt. 310. elected the higheſt execution, and the defendant bath land which 
1. Roll. Abr. may be delivered, he cannot reſort to a lower execution, —GAWwDY; 
906. Fuftice. He may have execution by capias, for this is the higheſt 
Cro. Jac. 333. execution which can be, for it concerneth the body ; and the dif- 
— — $3- ference is, that after a capias be cannot have an elegit, nor other 
ans. dnt execution; but after an elegit, if he be not ſatisfied, he may have 2 


contrary. ias; and ſo is the better opinion of the books. 17. Edu. 4 
Hob. 58. "4 4- 21. Hen. 3. pl. 19. 31. Ed. © Proceſs” 52: 5. Edu. 4 
14. Raym. 718. Br, © Execution” 93. and the ſtatute which giveth the legit doth 


Dougl. 47) not reſtrain the execution at the common law. The other Juſ- 


tices ſeemed to with him; but they would adviſe. —After- 
wards Knowles being taken by capias, he prayed remedy upon it.— 
But all THz JusTices held it well awarded; and they . 


help him, although his caſe in equity, as it was opened, deſet 
favour. | | | 


Wo hind 


Michaelmas Term, 31: and 32. Fliz. In B. R. 161 
Weeks againſi Holmes et Uxorem. Carr 51, 


EB againſt them for certain barrels of beer ſold to the feme, Wager of law. 
dum ſola fuit. They both waged their law; and this term both #«r ſwears for 


baron and feme did ſwear, according to the form. of the oath. — ol the 
QuoD Nota: The baron did {wear for the debt of the feme, "4 FRAY 
5 and 295, 


Parkins 4994inſt Hinde. . 
Trinity Term, 30. Eliz, Roll 418, 


ROHIBITION for ſuing for tithes of land in Babington. The Olebe land; an 
caſe was, The parſon of Babington 29. Hen. 8. did leafe all his pay tithes in th 

plebe land to Mills for ninety-nine years, rendering tlurteen ſhillings hands of the 

and fourpence rent for all cin, and demands; and now his Parſon's leſſee, 


Cas 52. 


ſucceſſor ſued for tithes of the land, being the glebe land: and 2 the 
upon it the plaintiff ſued a prohibition. — — 4 


Goprrey moved, that the prohibition lieth, becauſe the land ſerved is for «all 
iris let rendering rent, and it is for all exaftiorts and demands; A IN ond 
and by that he bars himſelf and ſucceflors of all tithes. —— eFFY 
But all Tux JusT1CEs contra. For Wray faid, the parſon ſhall as 
hive tithes againſt his leſſee, arid the words here ſhall be no diſ- * Koll. Abr. 
charge; for theſe tithes ariſe and accrue after, and are not things 3 as: 
iſſuing out of the land, but collateral, and due jure divine; and Moor, 47. 
therefore cannot be diſcharged but by ſpecial words. But if the 11. Co. 14. 


words had been, as well for tithes growing and ariſing upon the 2 | 


O 


lands as for other demands, then peradverftyre it had been a good (70 39%: 
diſcharge. But as the caſe is, it cannot be intended by any words, ,, 3 178. 
that he reſerved the rent for tithes. And ſo Ga wp, Juſice, did 

conceive, eſpecially as the caſe here is, the leaſe being of twenty- 

four acres of land, and only thirteen ſhillings and fourpence re- 

ſerved. —And afterwards, the ſame day, they granted a conſultation : 

but they ſaid, that the words ſhall diſcharye the leſſee of all rents 

and ſervices; but nat of ſuit at court, or ſuch things as are not 


then im demand. 11. Ce. 13. | 


4 
Mannings againft Townſeng, enn 8 
Tritiity Term, 31. Llix. Roll 136. 


EBT upon an obligation, dated iſt May, 27. Elia. The de- A rileafs to one 
fendant pleaded, that he was bound in this obligation /imu/ of rwoobligors 
eum Rich. Gotts, to whom the plaintiff lad releaſed all actions and . <a 
demands the ſaid firſt of May. The plaintiff by replication ſhew- 70, eg 
ed, that after the obligation ſealed by Gotts, he releaſed to him; bond after the 
and afterward, viz. the ſame day, the defendant ſealed the bond, releaſe was 
ABSQUE HOC quid tenetur ſimul cum Gotts ; and upon this it wag Swen. 
emurred in law.—And it was clearly held, that this releaſe doth not 2. Roll. Abr. 
diſcharge the defendant; but they held the traverſe to be ill becauſe 42. 
Cate was bound with the defendant. But becauſe the defendant had — 4 772 
nn advantage of it, to ſhew it upon the demurrer, and had con- Hob. 3 
feſſed the matter 12 fait alledged by the plaintiff, it was adjudged, Noy, 62. 
that the plaintiff ſhall recover, if nothing be ſhewn to the con- 5. Co. 97. 
within two days. | 


Cao, ExIz. PART I. M Bugberd 


162 Michaclutas Term, 3 1. and 32. Eliz. In E. R. 
Cart g- Bugberd againf Dominam Reginam. 
| Hilary Term, 31. Eliz. | Roll 4, or 48. 


The king ſhall JPRROR of a judgment in à quare impedit fot the queen, for the 
Dot recover da- chureh of Kettington in Efſex:—Error aſſigned, that the judg- 
di; he be ment is, That the queen hall preſent, and recover for the value 
is needle the of the church for halt a year, | 
- ature of Weſt- | 
miaſter, Fz xxx, ſerjeant. The queen is not by the common law to re. 
2. Inſt. 362. cover damages, nor any other perſon, and the ſtatute of „Jg. 2. 
6. Co, 351. C. 5. giveth no damages but where the party is hindered of preſent- 
7. Leon, 150. ment; which the queen is not in this caſe, when ſhe preſenteth 
| by her prerogatiye ; as in this caſe, where ſhe preſenteth by reaſon 
of lapſe. 14. Edw. 3. «4 Dare Impedit 54. 3- Hen. 6. Damages 
17. And he hath ſearched divers precedents, viz. Paſch. 7. Hen. x, 
Koll 442. & 2. Hen. O. Roll 404. 9. Hen. 6. Rell 316. where no d. 
mages are given; and the caſe of 7. Elix. Dyer, 236. is but a Ciris 
edviſare vaults The ſtatute cannot be intended to give damages 
but only to the true patron, and not to the queen, who claim 


only by prerogative. 


GAwDY, Fuftice. The queen ſhall not recover double damages, 
for the queen cannot loſe her preſentment; but ſingle damages is 
only for the tors in the preſentment ; and this the queen ſhall have, 
as any other perſon. The caſe of 13. Edw. 3. _ Inpedi 
181. was near the time of the making the ſtatute ; and they beſt in- 
tended the meaningottheparliament ; and although precedents nov 
are otherwiſe, it may be that the king did not regard damages, ot 
were never demanded, 1 | 


Wray, Chief Juſlice, contra. It is hard, that when one part of 

the * Chi Tuffee, for the queen, and ſhe is out of it, that 
it ſhall be conſtrued ſhe ſhall have benefit of another part of the 
ſtatute; and although the caſe of, 13. Edw. 1. is fo, yet diver 
books fince that, in the time of Edw. 3. and Hen. 6. and fince, at, 
that the king thall ngt have damages; and the books and prect 
dents being ſo till 7. Elia. it is fit to adjudge the caſe according u 
them, —CLENCH agreed, * 


Aſterwards (a), Trin. 32, Elia. Wray ſaid, he had co 
ferred with ANDERSON, MANWOOD, PERLAM, and W ALMSBET] 
and all (except PzRIAM) agreed, that no damages were to i 
given: and for that cauſe the judgment was reverſed. 


Michaclns 


Michaelmas Term, 163 
IG and 32. Eliz. In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Juſtice. 


1 Sir William Periam, Kut. 1 
lue Hugh Wyndham, Eſq. | Juſtices. 
Thomas Walmſley, E/q. 
” Sir John Popham, Knt. Attorney General. 
-nt- Sir Thomas Egerton; Kut. Solicitor General. 
ges & Anneſly againft Johnſon. | Cart, 
v ) EPLEVIN: After a ſecond deliverance, a retutn was awarded cant: taken in 
. Johnſon, and averia elongata being returned, a withernam was withernam ate 


ayes awarded of the cattle of the plaintiff, and afterwards the plaintiff pot repleviſable z 
am cometh and ſatisfieth the defendant his damages; and prayeth a _ 0 3 
writ of reſtitution of his cattle.— Fl RR woOD. Cattle taken in „ner mat hase 
withernam are not repleviſable; for how then ſhall the party be a writ of rei- 
ſatisfied for the meat of the cattle— Cx t A. They are not reple- tution without 
viſable without doubt; but upon ſatisfation he ſhall have a writ Paving for their 
of reſtitution of the eattle, and ſo is the courſe; which all the ©? 
clerks did agree. And as to the food, he hath the occupation of Owen, 46. 
the cattle, and it is reaſon he ſhould find them meat for it.— And 3 — 235• 
the writ was granted. Vide 16. Hen. 6. Retarn de Avers, 2. | — _ 
Ld. Raym. 719. x, Salk, 248, 


Goſtwick's Caſe. Cast 2. 


* A LEASE was made for two 2 upon condition, that they porf:irure by 
that nor either of them ſhall ien any part of the land without alen tion, 
f the ſent of the leſſor. They make partition, and one alieneth his Ante, 35. 
diver part. This is a forfeitu of the whole. i 8 
| 2p 2c3. 
e, Ut * Dougl. 57. 184. 2. Term Rep. 425. 
prect- Anonymous: |. . 


THE lord releaſeth and grants his ſeigniory EY who Deeds min de 
. s ſeiſed of the tenancy in right of his wife, to him and his conftrued fo as 
heirs. The huſband dieth, and his heir diſtrains for the rent upon to effefuate the 
the lands—AnDEzs0N and THE Count held, that it ſhall inure intention for 
35 2 grant, which is moft beneficial to the grantee ; and it is agree- — * — 


e ing wich the intent of the deed, that the huſband and his heirs 
have it, * Co, Lit. 239- a 
” Cowp. 600. 
Anonymous. Cart 4. 


UARE IMPEDIT. The queen having the advowſon of the 


Yicarage of D. grants the vicarage to J. S. The queſtion r 


Nas, If the advowſon paſſeth—FENNER argued it ſhould pals. a grant of ths 
ume ee 3 all 22228 held it ſhall not vicerage. 

ra For by the N grant no ing ſhall paſs, but what ſhe Hob, 303. 2473. 

* $ to paſs; and the bg is another thing than the advow- 2. WIE. 136. 
— and every thing muſt pafs by its proper name; and it ſhall Op. j. 
Pald in the caſe of a common perſon. 

M 2 Anonymous, 


36 Michaelmas Term, 31. and 32. Elz. In C. B. 


cen © Anonymous. 


Adminiſtration Nor. By Avpzxsow aud WALMSsT TV. Adminiſtration 
may be revoked. — — may be revoked, notwithſtanding the ſtatute of 
Poſt. 460 21. Hen. g. c. 5. And ſo it has been often uſed. WyNDHAM and 
1. Lev. 188.186. PERIAM doubted. 

1. Sid. 280. Allen, 36. 2. Brownl. 119. Fitz. 303. Style, 10. Latch. 68. Skin, 155. 3. Mod. 23. go 


cu 6, Rook wood' 's Caſe, 


Afumpfit will R O0KW 00D having iſſue three ſons, had an intent to charge 
lie on a promiſe AK his land with four pounds per annum to each of his two 
nan in an” . Youngeſt ſons for their lives; but the eldeſt ſon deſired him not 
Sderation ax to charge the land, and promiſed to pay to them duly the four i 
lands are not pounds per annum; to which the two younger ſons, being preſent, : 
charged with it, agreed; and he promiſed to them to pay it. And for non-payment p 
erthe death oh the father, they brought an aſſumpſit.— The wol 

Count held clearly, that it was well brought, and that it was: 

good conſideration ; for otherwilh his land had been charged with 


the rents. 


Carr f. Eambledon ie, Ham Hambledon. | qi 
— Rn A DEVISE was to three, and that the furvivor ſhall be each 


and that each other's heir.—It was adjudged. that th were all joint-te- e 
ö ua Nants. And ſo is the ani of. the will. * ! 
Joint-tenancy.  S. C. 3. Leon, 262, Savil. 92. Owen, 25. 1. Leon. 166. 2. Com. Dig. 33+ Pond pc 
on Dev. 420+ 422. | Bro, - NC 
"© Carr . | Criſp's Cafe. - e 
| \ ., Trinity Term, 31. Eliz. Roll 1636. 8 
The next w6i- .CYUARE IM ED Tr. And declares of a grant of the nent pe 
— avoidance, The defendant demands oyer of the deed, and 
granted by dead. the plaintiff ſhewed a letter written to his father by the patron, in nie 
which he writ he had given him the next avoidance ; and upon lav 
mou Leon 207 this it was demurred.— It was ruled clearly without argument again ſhe 
an 


Ok TY Bu. plaintiff; for it yas a mere __ and the ut cannot 
10. Co. by vithout tout del. | i | 
Carr g. Gillam's Caſe, 


Buna ſua in an FJECT IONE FIRME. As executor for Sea him out of 0 
action by an his ferme, et bona ſua ibidem cepit, &c. And after verdict found but 
executor, mean for the plaintiff it was alledged, that bona ſua, &c. ſhall be in- van 
un. tended his own goods, and not the teſtator' n contra. \ hin 
Ante 6. 1. Brown's Caf. Ch. 127; 8 ak 
x ; | ) 
r | Se Ts. againſt Cony. - by; 


Deb Its again N S. makes an infant of the age of four years his executor, i 
an executor da- doth by his will appoint that J. D. during the nonage 77 


pron 5 1 ſhall! have the diſpoſi ition 757 his — — ls 
a © 0 
Ee — e Sarge, e 


128. 


Ty 7 
g Wy n 
. 


43 - * * «= 4% x „ 


Michaelmas Term, 31. and 32. Eliz, In E. C. 


George Ognell againſt Paſton. Carr 1, 
31. & 32. Eliz, In the Exchequer. | 


Al EBT. The caſe was, Francis Woodhouſe was bound in a recog- Ca ſe. lies after 
ui D niſance in chancery to Ogne!/, which being forfeited, Ogne!l ſire faciar re- 
ſueth two fire facias) againſt him, and both were returned hit, on Pee 8 
90 and thereupon had judgment to recover his debt; and thereupon and may be eue- 
be ſueth out a Hi facias, which was returned ibi; and there: cuted upona 
upon he ſueth a cap. ad ſatisfaciendum direfted to the defendant, p'iſoner com- 


ſheriff of Norfolk; the ſaid Hcodbor/e being then in priſon for ſuſ- — EO 


wo picion of felony, and the defendant doth arreſt him upon it. judgment in 

not Moodbouſe was arraigned and found guilty ; and afterwards be- 898 
our ing diſcharged of the frlong. The defendant ſuffers him to go at —_ wb 
ent, large. * Ognell brought debt upon the eſcape. The defendant gig canng dif- 

1ent pleads the conviction of felony. Upon this the plaintiff demurs, pute the validity 
* Firſt queſtion. If a capias ad ſaligfaciendum lieth upon a regog- ＋ e v 
eo niſance in chancery, a ſcrre facias being returned upon it? ans. tbo 


Second queſtion. Admitting a capias was not grantable, if it be void, 


void, or only erroneous, ſo as the party maſt avoid it by audita, . e g 


querela, or error? 707. 776. 893 
wa Third queſtion. F:dbeyſe being in priſon for felony, if the Gab. ,0z. 
we execution was well ſerved upon him? | 2. Leon, 844 

This term it was argued by the Bazons; and as to the third en 274 


point, they all reſolved, and the counſel of the other prey did 1. Roll, Abe. 


not much inforce the contrary, that execution was well ſerved 87; 

upon him; for although his body was at the queen's pleafure, Yew. 42. 

yet he ſhall not take ales of his own tort (no more ſhall the Cr. Jac. 3. 
— „but he ſhall anſwer the action or execution of a common 8 : "3 | 
perſon, - > 4 


next | | ONT 413+ 
and And as to the firſt point, all Tus Barows were of. opi, ©: Rum. 776. 
n, in nion, that the proceſs was well awarded, and maintainable by the Nr. 2039. 
upon law; for it being a debt of record, it is not reaſon. but his body --* 

1 ſhould be liable to execution upon it, as to a common obligation; 

ot 


and this copias js not by the ſtatute of Vgl. 2, cap. 45, or 25, 


daa; but bythe courſe of the common la, and the courſe H. 


the chancery, and precedents are uſual there after ſeire facigs ; and 


their courſes are to be maintained as of other courts. © | 

Second queſtion. Admitting the capias lay not, yet it is not void, 
but erroneous. And this the ſheriff ſhall not diſpute, nor take ad- 
vantage of it; for it was a good warrant to the ſheriff to take 
him, and falſe impriſonment lieth not againſt him. 9. Edw. 4. 
pl. 13. 21. Edw. 4. pl. 23. 36. Hen, 6. pl. 32. And it ſhall al- 
Ways be a good execution, until the party avoid it by error. And 
all their aſſent the plaintiff had judgment. 
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DDr r 


Hilary Term, 
| 32. Eliz, In the Queen's Bench, 


Sir Chriſtopher Wray, Kut. Chief Juſtice. 
Sir Francis Gawdy, Kt. 
John Clench, E/q.. | TFuſtices, 


Sir John Popham, Knt. Attorney General, 
Sir Thomas Egerton, Knt. Solicitor General, 


£&7 XI, a ; 


| Venard againſt Wotton. 


Carr 1, 
werds imput- CTION for theſe words: You have falſly for 
— forgery, + father's hand, and thereby falſly have — — 
muſt import that * father's tenants to pay their rents to you, due to your 


je was of 2 Fu. « ſiſter. After verdi@ for the plaintiff, Fol LER moved, tha 
— — — 4a the words ate not actionable, fox 0 is not ſhewn what thing he 
not actionable * N for which he is by any law puniſhable. And here it my 

if. nah. © counterfeited his father's hand to a letter, for which he ü 
4 Rai 265. not puniſhable. 28. Eliz. inter Brook et Doughty, * You har 
1. Hawk. F. C. ** forged my Lord ef Leicefter's hand to ſuch a letter,” adjudged 
338. not actionable.— And ſo was the opinion of uE Cour: and 
rt ny tr judgment for the dofendant. | 0 ; 
pied to be law,—2. L4, Raym. 1463. 


* 


Taylor againſt Vale. 
Michaelmas Term, 31. 32. Ex. Roll 68. 


man by in Ta E.PLEVIN. The caſe was upon demurrer. Vale havi 
COD * R rent charge in fee by indenture, which was enrolled wi 1 
f a fix months, giveth and granteth it to Hall in fee, and there was n0 
r ent- charge, and a ) 

ed & en. attornment. | NE CNS of 

. purſuant N OTA. In truth the caſe was, that he for a certain ſum a 
to 27. Hen, 3. money giveth, granteth, and ſelleth the rent, &c. But it uu 
c. 16. it isa pleaded only, that he by indenture dedit et conceſſit 

5 Tone And it was ruled without any argument, that the rent without 
1 attornment (a) paſſeth not, being only by way of grant, and not 
pied. of bargain or fale; although the deed was enrolled. —But WII 
g. Co. 9j · b. ſaid, that if by indenture, in confideration of a certain ſum f 
Co. Lit. 3096 money, dedit et conceſit and the dged is enrolled, this ſhall paſs ti 
572. rent without attornment, thaugh there be no words of bargall 
L, er, 73 and ſale.— And the plaintiff had judgment. 8 


2. Inſt. 6-2. 
J. Leon. 76. 7. Co. 40. 1. Leon. 23. Ve. 213. 3. Lev. 16. 1. Wood's Con, 239. 652. Sipk 


Tough, 219. Gilb, Uſes, 88, 287. | 
| (a) See 4. & f. Ann, e. 16. by which the neceſſity of attoramens ig taken 9 


Cask 2. 


ue Doug), 283. 1. Term Rep 387 Wils 


/ 
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Hilary Term, 32. Eliz. InB.R, „ 1 


Willis againf? Jermin. cast 3. 
Hilary Term, 31. Eliz. Roll 674. 


FJECT IONE FIRM. It was found by verdict, that the If a dean and 
dean and chapter of Exeter let the land to Harvy for years, chapter ſeal a 
rendering rent, payable at their chapter-houſe in Exon, and for (A, tis rr 
Ffault of payment the leaſe to be void. Harvy aſſigned his eſtate ; but if at the 
to the defendant; the rent was arrear, and not paid, being de- fame time they 
manded at their chapter-houſe. The dean and chapter, by the make a letter cf 
name of the dean — chapter of St. Mary DE Exon (whereas they any wy _ 
were incorporated by the name oft. Mary ix Exon) make an in- 019.005 f 
denture of leaſe for e years to the plaintiff of the land, till the delivery. 
and in their chapter-houſe put their Teal to it, and make a letter Poſt, 221, 

of attorney to J. S. to enter and make delivery of this deed upon, Bal. Ab. 
the land, which he did accordingly ; and, If this be a good leaſe? 30. 

they pray the opinion of THE CouRT.—HARRis, ferjeant, prays 2. Rall. Ab. 

ed judgment for the defendant.— Flas r, The leaſe of the land is 23. 42. 428. 
void by miſ/ncmer of the corporation. Sed non allocatur ; for it is no 8 
material variance ; and fo it hath been ruled. — Sc Cavss. 1, ot 

dur The leaſe was not good, becauſe the dean and 3 let it in 2. Wood Con. 
our their chapter-houſe, by ſetting their ſoal to it ; which being a, per- 232. 

our ſecting the deed of the corporation, there can be no other delivery. 3. B. Abr. 
hat Then the firſt leſſee continuing in poſſeſſion, and they aut af „ 


he poſſeſſion, the leaſe was void ; and the delivery after by the attor- . 
nay ney, it having a former delivery, is void. Sed nan allecatur, for 
e it there is no other means for a corporation to make a leaſe but this, 
ave And Gawvpy faid, it is plain that it is not the leaſe or deed of the 
ged corporation until delivery, as of anather porton,—TryirDLY, 


and The firſt leaſe ceaſeth not till entry, and ſa cannot-make a new leaſe. 
; —Wravy. The firſt, leaſe doth clearly ocaſe without entry, 
Gawny gdaubted. —FourRTHLY, The leaſe is not good, for the x; ; did fad 
attorney hath not executed his warrant according to his authority; that a man vi- 
for jt was, that he ſhould enter and claim it to the uſe of the cor- i worranti 
poration, and then deliver the leaſe. And the jury found that he \ 2 — 
delivered it upon the land, but found not that he entered and n. — 
a claimed, &c. Sed non allocatur ; for in a ſpecial verdict, the cir- his authority. 
* cumſtances of every thing need not ſo ſtrictly be found, as it is to Poſt. 18. 18. 
* bepleaded ; and it being found, that by virtue of the wartant he 665. 
delivered jt upon the land, it ſhall be intended he purſued it duly, Co. Lit. 48. 
a M ofs 9, Co. 31. 5. Com. Dig. 170, 
1 iernrv, It is found that they demanded the rent at the chap» Demand of reug./ 
ter-houſe, whereas the demand ſhould be upon the land. Srd non Where it is pays 


jout allzcatur, for the demand at the place where it is payable is ſuf- able is ſufficient. 
„ forcat—And the plaintiff had judgment. nr 
Smith agaizf Hillier and Clerke, 8 


Trinity Term, 41. Blix. Rell 808. 


FALSE IMPRISONMENT in Adler. The defendant Pleading, 
pleads that Zyng is an ancient village, and that in it v/itatum s 
op quo, &c, ta chuſe a mayor every year, and that: the mayor 
w all the time, &c. was cuſtos ganla there ; and ſheweth, that a 
P 5 was entered in the court there againſt the plaintiff, for 
— * = 2 by — 2 to the — ABSQUE 
at the) are guilty of the impriſonment in Arddleſex :' upon 
Which the plaintiff demurs. = | ate 
; INES M 4 TANFLELD 


168 


SMITH 


againſt 


Hittite 


Ciazare, 


Hilary Term, 32. Elia. In B. R. 


"  Tanriztp for the plaintiff. The bar is not good. Firſt, Be- 


cauſe the preſcription is, that for all the time, &c. the mayors 
had been keepers of the gaol, which was no good pleading of 
the cuſtom ; for he qught to ſay, u/itatum e/f, &c,—Secondly, The 


mayor cannot commit one to himſelf; for there ought to be one. 


to commit, and another to receive; and not to be hoth one perſon. 
— Thirdly, he doth not preſcribe to have a gaol there, nor ſheweth 
not there was a gaol there; aid it may be, that he may make his gaol 
where he pleaſeth, and then the plea ſhould be, commiſſies cuſtodiæ 
majoris, and not to the gaol ; or the preſcription ſhould be, that the 
mayor, &c. was 5 of all es, and not / gaole,— 
Fourthly, He traverſeth A BSE hnoc that he was guilty in Mid. 
dleſex, which is not good; for he cannot traverſe the place, but 
generally, for the defendant cannot ſtraiten the plaintiff to a place. 
—Fifthly, The defendant juſtifying between the 28th day of Sep- 


tember and the 14th of Oclober, at which day he was removed by 


Rate 76 


Co. Lit 282. b. 
Polt. 375. 


Co. Lit. 282. b. 
Poſt. 174. 


* 


Care 5. 
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And of the ſame opinion was THE COURT in 


habeas corpus; and ſhew, that the 29th day. of September Hellier was 
choſen mayor, but do not anſwer to the time of the day of 29th 
tember, before which he was choſen mayor; for it mey by he im- 
priſoned him the ſame day, before he was choſen mayor, which is 
not anſwered. Der | | | 
Coke for the defendant, The bar is good, notwithſtanding the 
exceptionsFirſt, It is. once alledged, that u/itatum of to chuſe 1 
mayor, &c. then u/itatum gſt ſtiall be referred to every part of the 
eſcription, and need not reiterate it to every part.—Secondly, 
he conrle of all corporations 1s, that the mayor, which is the 
Judge, is gaoler alſo: ſo the ſheriffs of London, they have a court 
in the Guildhall, and are officers and gaolers to 1t.—Thirdly, He 
need not preſcribe in the gaol; for it is incident to a court to have 
a gaol, as a court of piepowders to a fair; alſo agaol is not in 
place certain, but goeth with the perſon of the gapler.—To the 
fourth, The traverſe is good; for it he traverſe generally, the juſ- 
tification in à place certain ſhall be waived, which is material as 
this caſe is, ſhall not be enforced to it, where it is local; and 
in Covers ys, it was adjudged in falſe impriſonment, he juſti- 
fies as conſtable in Sufſew, ABSQUE HOC that he is guilty in 
Middieſex ;\ and awarded good. So in Lovel's Caſe in treſpaſs, for 
taking his horſe in Cambridge, he juſtifies for camage-feafant in 


Eser, apsQuz Hoc that he was guilty in Cambridge; and it way 


good by award.—To the fifth, upon which it was much relied, he 
anſwered, that it ſhall be intended a juſtification for the whole day, 
tor there ſhall be no diviſion of a day. And if be impriſoned him 
OY he was mayor, the plaintiff muſt ſhew it; for ng 97 ſhall 
intended to go to the whole day. 15. Faw: 4. bl. 23. 9. Edw. 4. 
7.15 ths — 5 

was adjudged for the deſendants. WP 
Fiery againf Cooper. 

Trinity Ten, _ Eliz. Rt 168, 384 


CTION FOR WORDS. The plaintiff declares, that whereas 


* 
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Hilary Term, 32. Eliz. In B. R. 16g. 


in the court of the Guildhall, to be given in evidence to a jury for Kinzniiy 
the better knowledge of the truth between any perſons ; and that N. 
whereas he was examined and ſworn before Sir George Bond, mayor of Y 
London, being then and there a juſtice of peace, as a witneſs on the be-. Hawk. 1g. 
half of Ed. Sta. and made ſuch oath, &c.. the defendant ſaid that 
he had falſly ſworn in the ſaid oath, innuendo the oath there taken in * 
form aforeſaid; &c. to his damages, &c. The defendant pleaded, 
that the plaintiff was not ſworn before the faid George Bond modo 
it formd, prout, fc. : ; 

Upon this it was demurred in law.—PFirſt, The traverſe cannot 
be taken; for the alledging of the oath is but conveyance to the 
action, and ſo is not traverſable; and if he never took ſuch oath, 
yet it is a great ſlander.— Second, This plea amounts to a general 
iſſue, and ſo is not good. | 
Harris of Lincoln's Inn contra. That the declaration is not 

for the force of it is, that the mayor had uſed to take the oath, 

&c. And if hg had not authority, it is no more than if the plaintiff 
had taken a voluntary oath; in which for ſaying he is forſworn, is 
not actionable. And the cuſtom to warrant him to take the oath - 
is not well alledged ; for he ought to alledge, that the city is an 
ancient city; for otherwiſe he cannot preſcribe in it (a). 21. Edw. 4. (a) Strange, 
M. 54. 12. Edu. 4. pl. 8. 22. Hen. 6. ( Preſcription” 47. And the 1187: 
traverſe is good, far it is not the conveyance, but the principal! m_ $, 
ſubſtance of the action, and without it the action is not maintain- . . 
able, and ſo is traverſable. 34. Hen. 6. pl. 22. 13. Edw. 4. pl. 4. 
26. Hen. 8. Bro. Action ſur Caſe” 103. 14. Hen. 4. pl. 90. 

GAawny. Where the conveyance to the action is that which Poſt. 201. 
doth entitle the plaintiff to the action, it may well be traverſed, if 
the defendant cannot wage his law, otherwiſe where he may wage 
his law. 8. Hen. 6. pl. 5. 22. Edw. 4. > 29. 7. Edw. 3. pl. 54. 
5 Hen. 6. pl. 10. 26. Hen. 8. Bro. Traverſe.” F. Hen. 7. pl. 3. 

ut principally for the firſt fault, that he alledgeth not that it 1s 
an ancient city, the declaration is not good. —And of the ſame 
opinion were THE OTHER JUSTICES, that it is a thing traverſable, 
for the action is grounded upon it: and it was then adjudged for 
the defendant, without further argument, | 


1 
A 


Alexander againf Dyer. cds 6. 
Trinity Term, 3i. Eliz. Roll gol. | 


EBT for rent reſerved upon a leaſe for years. And declares, Debt ties ſor 
chat whereas he let the land to the defendant for twenty-one rent upgn alcaſe, 
years from the feaſt of St. Michaet next enſuing, rendering rent, o the defen- ' 
and that the defendant had entered the 29th day of September, and —— 56> — 
had occupied for one year, &c. The defendant pleaded nihil debet; gan. * 
and after verdict againſt him, it was alledged in arreſt of ju t, Poſt. 906. 
chat it appeareth in the declaration, that he had ente upon 1. Rell, Abr. 
Michaelmas-day, which is a day before his title began, and ſo is a . 
diſſeifin, and no rent due. —Gawvy. It is clear he is a diſſeiſor by 7,32 A» 
s entry, and the accruing of his term ſhall not alter his eſtate. 2. Leon. 99. 
1: Edw. 6. Dyer, 89. Yet debt lieth for privity of contract. 24. 3: Co. 23. b. 


Hen. 8. Dyer, - Ruſhden's Caſe. —And ſo was the opinion of Tyr 8d. 5. 


fene Jorrzens; and the phlguiff bad fam 8 


Pod 1, base 550; - 


* 


170 Hilary Term, 32. liz. In B. R. 
Carry, | Dad againft Coke. 


In treſpaſs, RESPASS for breaking his cloſe, called Sheeps-courſe, in High. 
— may +: field. Upon not ail the jury — 42 — — 
varies from the taineth divers acres ; plaintiff is ſeiſed of one acre in it, in 
— which the defendant had entered; and that the defendant is ſeiſed 
— 143. 257. of à great part of the ſaid place, and the Earl of Suſſex of another 

olt. 799. 366. _ rt of it —Upon motion, THE CovkT held the action well 
4. Roll. Abr. ught; for although the plaintiff counts of the breaking of his 
703- cloſe, called Sheeps-cour/e, in High feels, yet he may affign his treſ- 
— 23h paſs in which place he pleaſeth: ſo the verdict is found for the 
| _ plaintiff ; and it was adjudged for him, 


cat. | Penfon again Hickbed, 
Vide Ante, page 155. 


Buying bills of THE caſe was now moved again, and two cauſes were aſſigned 
fiedt is not why the conſideration was not good. —Pirſt, It is not alledg- 
PUREE ed for what the money contained in the bills was due, nor ta 
whom ; and it may be they were bills made to the. defendant him- 
ſelf, and due to him, and ſo no conſideration.—Secondly, This 
buying of bills of debt is maintenance, and ſo no — im 
For the firſt, THE jus tricks held the conſideration is not well 
alledged for the cauſes aforeſaid. . But for the fecond, they held it 
is not maintenance, for it is uſual amongſt merchants to make ex- 
change of money for bills of debt, et ? cqntra. And Gawpy ſaid, 
it is not maintenance to aſſign a deb with a letter of attorney ta 
ſue for it, except it be aſſigned to be recovered, and the party tg 
have part of it.—And the judgment was reverſed, © nt nf: + 


es 9. & 10. Will. 3. c. 17. and 3. & 4. Ann. c. 3. 


ea A Lord Stafford againſt Thynne, 
A capias pro RROR of a judgment in an affife.—Firſt error, That the dc, 
| Les againft a mandant counts of a diſiſin de tenamento, but faith not de ſibe- 
. Fd — 1 tenemento.— Vet it was held good, for ſo much is implied. 


* oe tengments,” Second, The judgment is ides capiatur, and capias pro fine lieth 
without ſaying not againſt a baron of parliament. 11. Hen. 4. pl. 15. 27. Hen. 8. 
4 ds libers,” is pl. 22. 29. Edw. 3. pl. 39, 14. Elz. Dyer, 315. But it was 
— upon which a ſine is given by the ſtatute; in which no perſon 

„ deing exempt, it ſhall bind a nobleman 3s any other; and where 
x. Roll. Abr. a fine is due, A capigs Bro ne (a) is to he awarded; and for a con- 
48 FIR -acapias li inſt a nobleman, and this fine is for the con- 
+. Int. 236. tempt to the law; ſo 1s 1. Hen. 5,—And the judgment was affirmed. 
Hob. 61. 2+ Hale, 299+ 2. Hawk. 228, 4. Bac. Abr. 232, 

| (#) This writ is aboliſhed by 4. & 5, Will 3. c. 124 


c d | Lane againſt Milward, 
| | Trinity Term, 31. Blix. Roll 499, 
Amendment. ERROR a judgment in Reading, upon an aſſumpft—Firit 


Ante, 79- error, That the venire facias was 24. jurator where it ſhould 
Poſt. 543. 60g. be 12. Jurat. And this at firſt was held error, but after divers ancient 
Yo. f. 159- 4. a | precedents 


99 — 2 — _ } 


Id by THE Covxr to be good: for it is upon a diſſeiſin found. 
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Hilary Term. 32. Eliz, In. B. . 


ts were ſhewn, here ſuch venire facias were awarded, it 
was allowed to be good; for they would not reverſe ſo many pre- 
cedents.— Second, The action was againſt William Milward, and 
the judgment was againſt pred.” Thomas Mikvard. But THE 
Cour held it was but a miſpriſion of the clerk, and might be 
amended in affirmance of the judgment.—And the judgment 


was affirmed. 
Proud againſt Hawes. Carr 11, 
ACTION FOR WORDS: That the plaintiff was @ com- Words not 
4% mon harretor. — After verdict, it was in arreſt of 


judgment by EER rox, Solicitor, that the words were not action- Cro. Car. 192. 
able. And ſo it ſeemed to THE COA: and the judgment was ſtaid. Hob. _ 


Ryle's Caſe, | Carx 12, 


'A CTION for thefe words: He is a couzening knave ; for he Words not 
« hath ſold me a chain of copper for a chain af gold; and he *ionable, 
« js a couzening knave upon record.” —ATKINSON moved, that 

the words are »Aionable, and vouched Bedford's Caſe, for ſaying, 

« Thou art a Eng knave, for thou ſoldeſt a ſaphir for a 

* diadem ;” and the action was maintainable.— But WRA and Ante, 95. 
Gawpy conceived the words are not actionable, except it had 

been alledged, that he was a gold{mith, and got his living by ſelling 

of chains and ſuch wares ; peradyenture the action would lie, 

but not here. 


Johnſon againſt Tucke. f Carr 13+ 
Michaelmas Term, 31. & 32. Blix: Rell þ. 


ASSUMPSIT. Which was ſu 
| 2 1 * IN London. — 
non aſſump/it, and to the other part a releaſe in the pariſh of St. 
Magnus, London; and iſſues woes joined upon both, —— 
venire facias awarded to try both iſſues: and this was de vicenetode in different 
Bow, and found for the plaintiff—EokRTOx, Solicitor, moved in Prifbes.—Sed 
arreſt of judgment, that it was a miſ-trial, for the venire ought to , 2% wee 
be of both places: for it was agreed, that the plaintiff might have, do oo 
if he pleaſed, ſeveral venires ; and might have at his election but 
one venre facias ; and he relied upon 27. Hen. 6. 1 it was 
moved, that it was a good trial for the iſſue which was at Bow, 
and a diſcontinuance for the other. 11. Hen. 7. pl. 5.—But the 
opinion of THE CourT was, that inaſmuch as venire facias 
was awarded for trial of both iffues, this is a miſ-trial in all, aug, 116. 
and cannot be good for one. But in 11. Hen. 7. pl. 5. the queſtion 
— mary — = it | on not r that the veure r awarded 

iſſues, judgment was ſtaid. 4 {aid 
he might take à venire facias de novo if be wo * ws 


Ward againſt Thorne, 1 & 


ACTION FOR WORDS. For calling him * rebellious and wen. ations 
- * * traitorous knave.” —After verdict for the plaintiff, it was . 
Moved in arreſt of judgment, that the action did not lie; for 

| '  xebellioug 


mw to be in the pariſh af It will be a mic. 


he defendant pleads to part CO _— 


and one ifyes are joined 


* 


m FED Jo BB, 


; Wan» rebellious may be upon > proclamation of rebellion out of chan- 


n cery, or other courts: and when traitorous 2 rebellious are 
Tena. coupled together, they are of the fame ſenſe.CUn 1A. For. the 
| words * rebellious knave,” gction leth not; but “ traitorous“ 


being joined with jt, 4Rjon Leth—The plaintiff had judgment. 


1 
* „ 64 + 


bug ts , | Troſs apainſ Michell, 
xt 42: 2 EW, ©, e 8 


Toe gra, RROR of a judg ent i Enter inſt laiptiff upon a 
may 5 E forei FD xg Where? foi being b bo againſt Hore, 
devel, with: the faid Lore was returned nbi, And jt was furmifed, that the faid 

hy ng he has emed * 1 

* e Treſt had certain money in his hands dug to Here; whereupon, ac. 

bees can». cording to the cuſtom there, this money was attached in the hands 

not be for coſts, of Troſs. Toy came and leaded ni debet to Here. And upon 

but it muſt viſe this Micheli doth demur; s adjudged for him, becauſe he ought to 

charge the gar- . : 
I have pleaded that he oweth nothing to Here, nor had any money 

Fat. 184. in his hands due to Hore. And upon this Trof5 brought a writ of 


error.— Firſt error. Becauſe itis a good plea, and the plaintiff was 


3.0.1. Lern. 3a. to be barred, and not to recover; and fo is the common pleadin 
1 in Lenden: for if it be no Lebt, fr is not attachable, q But 1 
1. Com. Pig. ag. Was anſwered, that it is no plea; for he may have money in his 
2... hands which is attacbable, and yet no debt; as if he hath money 
to keep, or if he find the money of Hore, or otherwiſe: and there- 
fore he ought to anfiver to every intent, and not to one intent only, 


But Gawoy faid, it is good to à common intent, and fo is the 


cuſtom of London. —Secondly, Becauſe Michel! had judgment to re- 
cover coſts againſt Troſs, which are not recoverable upon a foreign 
attachment, —Thirdly, Becauſe no, judgment was given, that 770% 
ſhall be diſcharged againſt Hore.— And the judgment was reverſcd, 
principally for the firſt erfor, TING 


eee Shelbery againft Buſſard. 
- FRROR of a judgment upon a recovery againſt Bird in 
2 E Colcheſter, Wis writ of right, in which the plaintiff was 
writ of right, vouched, and came in and voucheth the common vouchee, and 
Ante, 138. loſeth by default —FirsT, The writ of right was directed“ ball- 
1 vis ville ſue de Col. whereas it ſhould be . ballivis ſuis, &c.“ tor 
they are the .queen's bailiffs.—SzconDLY, The declaration was 
made before the appearance of the defendant by attorney, or 
in perſon.— Tupr v, Selbery the vouchee appearing by guar- 
dian, the . * he appeared by guardian, but faith not, 
ad hoc per Curiam admiſſum.”'—FOURTHLY, The judgment was 
general againſt the vouchee, and not for the land only within the 
A writ of right juriſdiction.—Firrurxx, The demand is, „“ de medietate duor 
mot be main- meſuagior”, and the judgment is, “ quad recuperet tenement, pre- 
—— « dif.” whereas it ſhould be, medietatem tenement. prædicl. — 
pry Tg SIxTHLY, Becauſe no judgment was given for Shelbery the vouchec 
we 2 Au Againſt the ſecond vouchee.—Cokk. The judgment is well given, 
5 7.1. and there is no error but the laſt ; and he ſaid the record was other · 
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Fitary Term, 52. fl. "tn C. l. 9 


But he moved, that the writ of error was not well brought, for Sunn 
it varieth from the principal record; for in that the plaintiff is. prot % 
named Shelbury; and here the Writ'is brought by the name of She... 
bery, fo e for u: and in Tm. 25. Elix. a recoyery was againſt one A variance in 
by the name of Bird, and he 1 a writ of error by the name ſpelling where 
of Burd; and for this variance the writ did abate. 12. Axe, A. this very fame, - 
26. Aſie, 31. Another variance: That the record was of lands in found is not 
Colebefter, and the writ of error ſuppoſeth the land in Colcefeer ; material, 
' and the writ being merely founded upon the record, for theſe Po 198. 
variances he prayed it might abate. But notwithſtanding.theſe ex- 


ceptions the judgment was reverſed. | 25. Edw. 3. 43. 


1 Koll. Ab. 797. 


2. Roll, Ab. 329. 8. Mod, 31. 2- Hawk, 422. Cowp. 229. Dpugl, 194. 492+ 


Porry againſt Allen. ads” 
Hilary Term, 32. Eliz. In the Common Pleas, | 
Trinity Term, 30. Eliz. Roll 611, 


TJEBT upon a leaſe for years. It was found by ſpecial verdict, an ,creemene 
D that as Ball being leſſee of theſe lands for fs rs, let — the leſ- 
them to Gibſon for thirty years; and he let them to Porry the for and a ſtran- 
plaintiff for nineteen years, rendering 101. rent: and afterwards 8 tb the | 
articles. of agreement were made between Ball and Gib/on, that nes, late s 
Perry ſhould have and hold theſe lands and other lands for three no farrender. 
years, rendering a greater rent; to which articles Porr; doth agree Poft. 303. 488. 
_ at another time and place, and occupieth the land accordingly ; , Roll. Abr. 
and after let theſe af to the defendant for ſeventeen years, ren- 497. 
dering rent. The three years expired, afterwards G:4/on grants his 1. Co. 155. 2- 
term to Cornwallis, who enters in 29. Eliz. And for rent behind, 8 
after his entry, the action was brought : and it was argued by 3 Bae. A5. 
HamMonD of the one part, and HARRISs of the other. —Firſt 420. 458. 
queſtion, If this was a ſurrender by this agteement ? Second, If 
a ſurrender may be, as this caſe is, by one termor to another, out 
of which his term is derived, bud one term cannot drown in 
another ?—Butall TE JuvsT1cEs held clearly, that this cannot he 
A ſurrender; for the words and the acts between ft rs can 
make no ſurrender. And this agreement that Porry ſhall hold the 
land is a · void agreement for a ſtranger to take benefit by it. And 
ANDERSON held clearly, that an agreement or covenant made be- 
tween J. S. and J. N. that J. D. ſhall have fuch land for years; 
this being made ſtrangers cannot amount to a leaſe. 'So 
if J. S. covenants with J. B. that his executors ſhall have ſuch 
nd for twenty-one years, this cannot amount to a leaſe ; for they - 

are in this degree as ſtrangers : and for this point principally, they 
all held it can be no ſurrender. —And for the other point, they 
allo held, that this can be no. ſurrender ; for when leſſee for twenty 
yeary maketh a leaſe for ten years, the ſecond leſſee cannot ſurren- 
der to the firſt lefſec, for ten years cannot be drowned in twenty. 
| —And it was adjudged for the plaintiff, | FS 

| | Brookſbie's 


the words have 


154 & Hilary Terni, 31. Eliz. InC.B. 


Cart 2. | | Brookſbie's Caſe. 
If the next JUARE IMPEDIT: Upon the declaration it appeared, That 
avoidance of a a grant of the next avoidance was made to him and one H. B. 


Og and after the church became void, H. * the plaintiff all 
of them way te- his eſtate, right, and title; and he being diſturbed, brought a 
laat to the other guare imperlit in his own name only. Aber verdict, this matter 
defore theavoid- was alledged in arreſt of judgment, that the releaſe after avoidance 
ance bappens. was void]; for it is a thing in action, which cannot be grarited or 
Poſt. 6 leaſed our one 5 8 but 5 e ray avoidance * 
Atoor 467. .—Being argued ARRIS and FENNER, ſerjcants, on 
4. —— part, and i Dons and BEAUMONT dn the plaintiff's 
2. Leon: 167. part, it was adjudged againſt the plaintiff, that the releaſe was 
Geb 15-22Þ yoid ; for after the avoidance it is merely a thing in action and 
Owen 13:, fo annexed to the perſon, that it cannot be granted or releaſed. — 
2.Bac.Abr.657. And they commanded the roll of Stafford's Caſe to be ſearched ; 
20. Co. 2 but no judgment was there entered: Yide Dyer, 282. 
2+ +1 


les. | Walter Moile's Caſe. 


A new writ al- (COOPER moved that Malter Moile had brought a = impedit, 
3 and died pending the writ; and he prayed to have another 
— — writ by journies accompt for his executors; for he ſaid he could not 
— have jt but by the allowance of the Court. And Tue Cour grant- 
6. Co. 10. b. ed it; but ſaid, & Regard well if it leth in this caſe or not; and in 
1. Vent. 245: what form the writ ſhall be.“ 

Ld, Raym. 432. 

Cari 4+ Anonymous. 


AF. fa. may be COOPER defired the opinſon of the Court, that if a fieri facias 
executed on C be directed to make execution of goods, and after the fe of 
goods d fide the writ, and before the ſheriff executes it, the party ſells tho 


fold after the p 7 . 
3 bond fide, if they can now be taken in execution.— TRE 
writ. «the Count held they might ; for by the award of execution, the 


Poft. 287. 440. goods were bound, ſo that they may be taken in execution, into 
whoſe hands ſoever they come.—And WALMSLEY ſaid, ſo it was 

88 3 ruled in a caſe at Hertford term, wherein he was of counſel. 

Sid. 271, Carth. 419. Gilb. Ex. 23. 6. Mod. 225. 1. Salk, 320. 2. Stra. 751. 1. Bac. Abr 262- 

2. Term Rep. 729.—By 29. Car. 2. c. 3. no writ of execution ſhall bind the property but from the time 

of its delivery to the ſheriff, 7 | 


Cave 5. Bullock againft Sir John Smith. 


A ſpecial plea | ACT ION SUR TROVER of fix oxen in London, and there 
amounting to converted. The defendant ſaid, he ſeized them in the manor 
8 D. in Efjex, as goods waived there; and fo juſtifieth, ABsQUB. 

| noc that he was guilty in Londen.— PER .Curian. It is no 
Co. 10.91. a. c. plea ; for it amounts but to the general iſſue, containing no mat- 
— ter local to make the place material. 


by 


| Eaſter 


gas. | 24154 oz” 
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8 Eaſter Term, | 
32. Eliz. In the Queen's Bench, | 


Sir Chriſtopher Wray, Kit. Chief Juſtice. 
Sir Francis Gawdy, Kut. | | 
John Clench, Efq. | 5 Juſtices. 
Edward Fenner, Eſq. 

Sir. John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 


= 
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Marſh againft Aſtry. ca 1, 


CTION UPON THE CASE. Whereas he had brought a If a writ be de- 
« writ of entry againſt Champion, for certain lands in Eaſz- livered to the 
% Barnet, directed to the ſheriff of Hertford, returnable —— ns 
OH Martini, and delivered it to the defendant, being under- mons, and he 
« ſheriff of the ſaid county, to be executed IP Juris, and gave deceitfully neg- 
« him 28. for executing it; and that ſuch a day he had cauſed the lects to return 
* ſaid Champion to be ſummoned according to the writ ; yet fals & as well an a> 


* malitios? 2 215 to deceive the plaintiff, and to hinder him of — for 


his recovery of ſaid lands, did not return the ſaid writ of ſam- perhaps the 
mons at the ſa May of Ofabis Martini; PER QUOD he retardatus ſheriff had 
Wo of his recovery of the ſaid lands, to his damages of 1000 J.“ det notice 

pon not gulty pleaded, it was found for the plaintiff, —Coxe CHE 
moved in arreſt of judgment, that this action being for non-fea- under-theriff 
ſans, i. e. for not returning the writ, the action lieth not againſt at the time of 
the under-ſheriff, but ought to be brought againſt the theriff the return. 
himſelf; for he is reſponſible for all things concerning the “. 178. 

office; and he relied upon 19. Fen. 6. pl. 29. 41. Fi, 12. . Roll. Abe, 1 
21. Edu. 3. pl. 46.—Secondly, It was not averred that he was 93, 9 .. 
under-ſheriff, and continued in the office at the ſaid day of O#abis 2. Roll. Abr. 
Martini, for otherwiſe the action lieth not againſt him. 607. 

Sed non allocantur. For firſt, The ynder-ſheriff for a tort done by 8 
himſelf may be puniſhed. And here it is alledged, that he fats .. wi 
& malitios? intending to delay the plaintiff of the execution of his 4. Bac, Abr. 
wnt, did not return it: ſo it is as an embezzling of the writ, for 442 443- in 
which he is puniſhable; as 19. Hen. 6. &c. Alſo he is 0 in rode. 
this action, for that he took money to return it, and did not. 5 55. 
—And to the ſecond exception, it hall be intended that he con- 4. fl. Rep. $33, 

tinued in the office, for that he was under-ſheriff when the writ Dougl. 40. 43. 

was delivered to him. And it is alledged, he cauſed the ſummons 671. 

to be made, and did not return it at the day; by which it ſhall be er, 493 

intended that the authority was in him. And for this falſehood . 

he is ſued, and it is found by verdict againſt him.— And it was ad- ER 

Judged for the plaintiff. F Eda : 

| | Tiltey 


4_- ” 


/ good, although 


J 
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e Tilley againſt Anthony Wye ſenior, 


' F - | 6” Ja 1 

— PPERL of N N. Tilley of the death of C. Ty his 

2 - 2 brother againſt 4. Ye ſenior. And declareth, that 4s, J7,, 

percuſfit F. of Junior, (who was abſent, and whom he would appeal, if pre- 

which he lan- ſent) 18. Feb: 30. Eliz. &c. ſuch an hour at D. p ae the ſaid 

that till _ G. Tilley with a ſhot of a dag, of which he = *. until the 

a Gap age 6th day of February following, upon which day he died; and that 
AND THAT C. . 1 cm” 5» UPO | * ages 

fait ade tlie ſaĩd Aithony Wye junior feloniouſly and voluntarily him did 

ibi preſent, kill and murder; and that the ſaid 4. * 7 adtunc ei 

Gr. is not un- ihidem præſens abettans et comfortans the fai 2 ye junior the 

certain, for the felony and murder aforeſaid to do, &c—ATKINSON for 4. My 

ſhall refer to the ſenior (Who was preſent) demurred upon this declaration in the 

day on which appeal, becauſe it is uncertain ; for it rs, that A. Nye junior ſuch 

the ſroke was an hour and place made an aſſault upon the ſaid G. Tilley; and 

given. there and then gave him a mortal wound, of which he died, &c; 

2. Hawk, 2&4. and that the ſaid A. Mye ſenior was then preſent and abettant, 

&c. which is uncertain ; for it may be he was preſent the ſame 

day, at the time when the aſſault was rhade, but was gone before 

the time of the ſtroke ; and then he is not principal. 35: Hen. 6: 

pl. 48. In treſpaſs the defendant juſtifieth, that at the time of the 

treſpaſs ſuppoſed, he was parſon, and took them for tithes., And it 

was no plea; for it may be he was at the time of the treſpaſs ſup- 

poſed, and not at the time of the treſpaſs done; fo 35. Hen. 6. 12. 

_ treſpaſs for lying in wait to beat him, the defendant faith, that 

at the time of the treſpaſs ſuppoſed, and after, he was his villein: 

ahd yet not good ; — it may be that he was not his villein 

at the time of the treſpaſs done. 3. Hen. 7. pl 11. 10. Edw. 4. pl. 15. 

Alſo two days are mentioned; one the day of the ſtroke, and the 

other the day of the death; and it is alledged, that he was adturc 

et ibidem aidant, Sc. ſo is uncertain to which of the days it is to be 

referred. CR l A contra. For when it is {aid that he was adtunc 

& ibidem preſens, &c. to the felony and murder in manner zfore- 

__ \ Faid doing, this muſt refer to the time of the {troke by which the 

+4% felony was done —Wrav faid, if the indiftment had been, that 

ſuch a year, day, place, and hour, the ſaid 4. Mye junior made an 

aſſault and gave the ſtroke ut ! and that the ſame year, day, 

and place, the ſaid 4. Hye who is now appealed was preſent; 

this had not been good; for it may be intended at another hour, 

becauſe the hour was not mentioned: and therefore it hath been 

- adjudged, that in ſuch caſe the hour is neceſſary to be put into 

the indictment or appeal, when the,felony was done; for he can- 

not be principal, when he is not at the ſame time preſent. Butas 

it is now, it is well enough: for it is, that he was adtunc & ibiden 

præſens, &c. and cannot be intended but he was 8 at the 

ſame inſtant of time. And of this. opinion were the other Jul- 

tices; but they would adviſe, &c. | 


Cart 3, | Hedd againſt Chalenor. a | 
An ejectment is FJECT IONE FIRMA. And declares upon leaſe by inden- 
ture made by Fane Beard. The jury found, that the true name 


1 of the leſſor was Johan, but the let the land by the name of Jane, 
Johan, and in and prayed the diſcretion of the Court, This bei moved, 
the leaſe it vas WRAY, C. J. ſaid, the names are both one; and fo it 


Jane. Ante, 55; 45. 2. Roth Abr. 42+ 135. Cro. Jac, 425, 


4 
I 
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adjudged before this time in this place, upon conference with the Hu 


rrammarians, thit Jaw and Jobat'ls one name,--Gawpy fad, 4% 


the Acton is not grounded upon the indenture, but upon the ©#4+ax02, 
leaſe, and the indenture is but an enforcing of it, and it is found g 

the let, &c.— And afterwards, notwithſtanding this variance, it was j 
found for the plaintiff, . 3 


. Spire againſt Roſs. 2 W 

CTION upon the 5. Ex. c. 9. for perjury. It was found for V** If a de- 
A the — ex nes as aſſeſſed Sr coſts to him. It CR __ 
was moved that coſts ſhall not be given againſt the Mint for jury on 5. Eur. 
he ſueth as a party grieved, and not as a common informer, and ſo c 9. is intitled 
not within the 8. Eliz. c. 5. But it was anſwered, that coſts ſhall * cots? 
be here upon the 21. Hen. 8. c. 19. which giveth it upon every Hutton, 23. 
action upon ſtatute. GAS. s cannot þe for the 5. Eliz. |" — 
c. g. was made after that ſtatute. Quere of it. 8 

1. Salk. 30. 1. Bac. Abr. 517% 520. 2. Hawk. 39 Vide 3. Burrow, 1724. in point. 
bk a 4 | 


Lewis Vanvivee again Mich. Vanvivee. | Carr 5. 


EBT upon a bond. The condition was to ſtand to the arbi- An award all 
trament of J. S. of all controverſies between them. F. . — tonne eg 

arbitrated that the defendant, ſhould deliver to the plaintiff fix rms of the 

Kentiſh cloths, which were bartered by J. D. for the thread of the ſubmidſion, un- 

plaintiff; and the breach was aſſigned in this point; and after ver- leſs the contrary 

dict for the plaintiff— FEN NER alledged inarzeft bf judgment, that PP. 

this is out of the ſubmiſſion, for it appeareth, not there was any 

controverſy for it; and ſo void. —Cur1a. It ſhall be intended to 


be in controverſy, if the contrary be riot „and that they 
were in the hands of the defendant.—And it was adjudged for the 
plaintiff, 9 * <7 
Herd againſt Burſtowe. * 2 Cann, 
FRROR in a judgment in a ſcire facias upon a recovery in debt. A fir facias 
—Firſt error, uſe the plaintiff ſued a ſcire facias after the againſtbailmuſt 


yar to have execution by attorney, without a new warrant of at- ſhew that pro- 
torney, which ought not to be; as 33. Hen. 6. pl. 49. 34. Hen. ö. ** _ 
pl. 51. But it was ſaid, he ought at firſt®to aſſign this for error, — : and 
and to ſay that there is not any ſuch record of a warrant of at- an ifſve muſt 
torney, for this is a ſeveral record from the body of the record; be joined on 
and he ought to have a certiorari to certify it. To which Gawpy ue at pox 
agreed, there being no other mmm preſent.—Second error. This e. 
Is a ſeire facias againſt the bail, for the non y_—_—— of the Ante, 84. 153- 
— 1 and it is not mentioned that proceſs was awarded 
gunſt him, but that it was prayed, et ei conceditur ; but it is not, 
dee preceptum eſt vicecomiti, &c. as it ought to be; and although he 
that was bail doth afterwards appear, this might be without pro- 
cels, and ſo not goed. — Thirdly, The name of the bailiff that 
rrved the proceſs is not to the return of it. But it was ſaid, that 

1 by ſtatute, which doth not extend to a bailiff, but to the 
ſheriff, —Fourth error. Judgment was given without demurrer or 
ſue joined ; and although there need not be a declaration in this 

do more than in a per que ſervitia, or a quid Juris clamat, te 

exo. ELIZ, PART I, N | , 


E, 
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mer theſe are declarations in themſelves, yet there ought to be a plea to 
it, and the pl: intiff to reply to it; and upon the pleadings there 

muſt be an he or demurrer, and then a judgment, and not other. 

wiſc, except upon a nh1i/ dicit. For the ſecond and fourth error, the 

judgment was reverſed. Vide 10. Edw. 4. pl. 7. 11. Hen. 4. pl. 5, 

25. Edw. 4. pl. 15. . Ly 

Cart 9. | ; Tranſam's Caſe. 


A confiflery PROHIBITION. The caſe was, Tranſam, parſon of Denhan, 
court may ſued one for tithes in the court of Norwich; and one that was 
—_ —— j . Parſon of Stongam, a pariſh adjoining, came in for his title; and 
be removed to 1aid that the Ind for which tithes were demanded, are within his 
the arebes, the pariſh of Stonbam, and not within the pariſh of Denham. Upon 
— . the this were at iſſue; and found _ — GG given for 
all vt him. Tran/eam appealed to the archbiſhop; and pending the ap- 
—— peal, coſts — ; againſt him in the court bf Norwich, $ 
was triableat Cording to the 32. Hen. 8. c. 7. and proceſs againſt him there: 
common law. and becauſe the iffue was triable at the common law, he brought a 
Poſt. 228, prohibition to the court of Norwich. But for that no ſuit was there 
6 depending, but he had removed it before the archbiſhop by ap- 
— **. peal, a * was awarded, for they might well proceed for 
coſts : but if he had not removed it, a prohibition had well been 

we mob and he might have had it, though he was party to 


c 3. Sale againſt Marſh. 
To accuſe ACTION for theſe words : * Thou haſt uſed juggling with me, 
another of . but thy Juggling ſhall not ſerve thy turn, and haſt forged a 
having forged a *© writ of QUARE IMPEDIT {innuendo a writ of quare impedit) againſt 
—_—— * him and the biſhop of Coventry.” After verdi& it was moved 
, by Lewns, that the words were not,aftionable.—Curra. The 
firſt words are not actionable, but the laſt will well bear an action. 


Yelv. 146. And the plaintiff had judgment. _ 


Boss row. 


1. Hawk. P. C. > 
318. 3. Mod. 66. 12. Mo 493. 496. Stra. 69. | 

Carr g. Dabridgecourt againſt Smalbrooke. 
An n will A SSUMPSIT. That whereas the defendant had recovered a debt 
Pe againſt Lane, and a capias ad JOE directed to 
my win. the ſheriff of Marwict, and delivered it to the plaintiff being then 


demnify te ſheriff there, in conſideration that he would make J. S. (whom 
teriff againſt the defend int did then name) his ſpecial bailiff to ſerve his pro- 
an eſcapein ceſs, that if the ſaid Lane did eſcape, he would take no advantage 
— of againſt the plaintiff (whereas in truth the delivery of the writ and 
the warrant to a the. iſe was to S. under-ſheriff of the plaintiff, and not to the 
particular pers YWlaintiff himſelf) ; and alledges in facto, that he at the defendants 
ſon. roquil mate J. S. his ſpecial bailiff, who arreſted the ſaid Lan, 
—_ 6g and ſv im to eſcape; and that the defendant inſt his 
n. * promiſe had taken advantage of this eſcape, and had ſued him and 
$. c. Owen; 79. recovered ſo much, &c. and upon nen afſumpſit pleaded, it was 
10. Co. 101. b. found for the plaintiff.— And it was alledged in arreſt of judgment, 
Roll. Abr. 16. that this is no conſideration ; and that the promiſe was againſt 
Lon. 132- 23. Hen. 6. c. 10.—Cvur1a. An affumpſit is within the ſtatute, and 
7 2 is as void as an obligation, but here it is not contrary to the ſlates; 
B. R. 419. * 3 1 


1 @ <2 _ wo as 


= ESRD” wn foo tw r= wee 
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age may be taken upon it after xo» af pleaded. 
Meh — 
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and it is a good conſideration, that he ſhould make one his ſpecial Dan 
bailiff, which otherwiſe he would not do, nor truſt him; but —_ 
would have made his warrant to his own bailiff, which was ſworn, 79.9 
and peradventure bound to ſave him harmleſs agajnſt eſcapes, &c. 
—And it was adjudged for the plaintiff (a). 

(a) Confirmed upon a writ of error to the exchequer chamber. Vide poſt. 271, 


Purſell's Caſe. * to. 


Þ was indicted of felony before the Juſtices of gaol delivery in Outlawry in fe- 
the county of Somerſet, and outlawed upon it; and brought lony may be a- 
error, becauſe in the indictment he is ſuppoſed to be of London, jr mandy Arey 
and the capias was awarded to the ſheriff of Somerſet; whereas by Dade has iſſued 
the ſtatute 8. Hen. 6. c. 10. it ought to be to the ſheriffs of Lon- contrary to 
din, in which he inhabited; and for this cauſe the outlawry was 8. Hen. 6. c. 10. 
reverſed (a). And exception was taken to the indictment, which 924 if the in- 


was taken and found before the Juſtices of gaol —_—_ ee omayenſsy 


have not authority to take inditment unleſs they be juſtices of — ng 
3. Mar. „ Commiſſions” 24.— And for this cauſe the © delivery,” it 
indictment was alſo diſcharged (5). . ſhall be quaſhed. 
{a+ 3. Co. 39. Plowd. 137. 2. Hawk, 434 (5) Cro, Jac. 358. 2. Hawk. P. C. 32. contre. 
4+ Bac, Abr 77 | 
Hadman and Green again/? Ringewood. Cars 11. 


II was moved by TANFIELD, that the action was not well An aon by 
brought, becauſe it was ſuppoſed ad damnum ipſorum, whereas it churchwardens 
ſhould be ad damnum parochianerum. 8. Edw. 4. pl. 6. —Cokg. It for a rreſpaſs in 
may be either way. And he ſaid the precedents are both ways, and — nr 
executors ſhall have treſpaſs of goods taken in the time of the ag conclude 
teſtator, ſuppoſing it to be ad damnum ipſorum.— But afterward it par- 
was agreed that the churchwardens in whoſe time the goods were . 
taken, may ſuppoſe it to be ad damnum ipſorum, or ad dammum , 145+ 
parechianorum, at their choice ; but the ſucceſſors muſt of neceſſity Dent. 20g. 
ſuppoſe it to be ad damnum parochianorum.— And for this cauſe it 2 * 
was adjudged that the plaintiff nibil capiat per billam. 1. Hale, — 
2. Hale, 181, 1. Hawk. 145. 2. Str. 852. Ld. Ray. 337. 5. Mod. 395, 2. Peere Will. 126, 


Wolman againſt Tye. Cars 12. 
55  Michaelmas Term, 31. C32. Flix. Roll 533. 5 - 
SSUMI IT. That thgdefendant did aſſume, that if the plain - A declaration 
tiff was ejected during the term by him or any other, that he ht on a 
would give him forty-ſeven pounds ; and alledged, that he was ex- 1 
pulſed during the term: and judgment was given for the plaintiff, — 
and a writ of enquiry of damages awarded and returned. —It was Sede, ma 
moved in arreſt of judgment, that he alledged that he was expulſed alledge &y when 
ing the term, but ſaith not by whom. —Gawvy, Juftice, at he was dec. 
xt held, . the plea of the defendant, who had pleaded a 282 
pecial plea, matter was waived; and a detnurrer was joined if 
upon Ne plea,—Put it was adjudged, that this was a thing ma- x. R. Ab. 51. K 
teal, a traverſable ; and without alledging of it the laintiff 1. Saund. 33. 
mer * of 2 ” no plea — the defendant could _—_ 
As in an aſſumpſit to do a thing upon requeſt, if he doth - 
wi, edge the time and place of the ms ; k &s fler ood; and 


33. & 31. Eliz.—lt was adjudged for the 
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Carr 23s Harris's Caſe, 
If an anorey 4 Criox upon the caſ 
5 | N upon the caſe was brought by an attorney of the 
— queen's bench againſt Harris. He ple the ber rho of Ox- 


or an Oxſoid ford, and prayeth, &c.—[t was held he ſhould not have it, for the 
ſcholar, the de- plaintiff being privileged here, no other privilege ſhall be allowed: 
— nr fo if an attorney here be ſued by an attorney of the common pleas, 
vilege.. __ be ſhall not have his privilege. But notwithſtanding the deten- 
Palm. 4. dant ſaid he would plead it at his peril. | 8 
Dyer, 287. Lit. Rep. 304. 1. Ld. Ray. 343. Strange, . Dougl. 312. 531. 


Foxall againſt Venables. 


Casr 14. | 5 


Pariſhioners CTION upon the caſe. And declares, that he is an inhabi- 
cannot preſcribe tant in D. in the vill of D. and that all the inhabitants there, 


cither in matter time out of mind, &c. had a way to the common, &c. and the 


ae 0 defendant ſtopped it, ce. | 
Poſt. 363-441. It was moved by Mas sv after verdict, in arreſt of judgment, that 


the inhabitants cannot preſcribe, but by way of uſage; and he 
hath not alledged title to the common. | 
EckR rox, Solicitor. Inhabitants cannot preſcribe for matter of 
- intereſt, but for an eaſement they may ; and the plaintiff need not 
make a title, becauſe the action is only for the diſturbance of the 
way: and that inhabitants may preſcribe for an eaſement, he 
relied upon 2. Edw. 4. pl. 5. & 25. Edw. 4. pl. 29. but to profit or 
commodity. in the freehold of anogher, they cannot preſcribe. 
7. Edw. 4. pl. 26. 18. Edw. 4. pl. 3. 
GawdyY, Ie. Sh Mar. Meal. Fefe. 
ought to alledge an uſage. 2. Mar. Brook. ©* Preſcript.” 100. 
= Edi. 6. Dyer, 71. 18. Edw. 4. 3. * 5 
WRAY, C. J. contra. — Et adjyurnatug. 


Bugberd's Caſe. RE 


| * 
- 


Casx 15. 


Hilary Term, 31. Eliz. Roll 4. and 488. | 
A Writ of re- ERROR in * impedit, where damageg were given for the 
ſtitu: ion for queen; and the judgment was reverſed, Mich. $2 placito 44- 


mean. profit,” The plaintiff had a writ of reſtitution awarded for the mean pro- 
and af foo" fits, and a fieri facias ad valentiam de bonis & catallis of the incum- 
may be joined, bent of the queen, and all in one writ yeturnable Craffine Trini- 
and execured on tatis: the ſheriff takes the inquiſition upon the day of the return 
the day of the of the writ, viz. Craſtino 7. —_— 1 . 
— ception was taken, that the inquiſition being taken upon the day 
— 761. the return of the writ, wks old; for the day is —— 18 
; only for the return of it. 31. Hen. 6. pl. 13. 33. Hen. 6. pls 
2. Roll, Ab. —Sccond exception. In the writ of inquiſition is comp 
278, © alſo a ſſeri facias, which is not to be. 1 
Cura. The writ is well ſerved, and varieth from the caſe of 
the exigent, 33. Hen. 6. pl. 45. and of the venirg facias ad dien 
oftabis: there the day is excluded, but not here. But if it had been 
taken the ſecond day of Craft. Trinitatis, and before the fourth 
day of Craft. Trinitatis, it had not been good. As to the ſecond 
exception, they may be both in one writ. 6. & 7. Edw. 6. Dy 


the like pr it was ruled accordingly. 


There is no difference, but in both cafes. 


% ... 
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Parkes againſl Moſſe. Cas 16. 
Hilary Term, 31. Eliz. Roll 31. | 


ACT ION SUR TROVER. The defendant pleaded a recovery If a defendant 


. 3 1 . die aſter H. fas 
k | eriff; 
inſt J. P. and that after: facias was awarded to the ſher ö gr 


and after the writ awarded and delivered to the ſheriff, 7. Parkes anode 2p bo 


died poſſeſſed of the goods, and made the plaintiff his executor ; taken in the 
and afterwards the defendant, by force of the ſheriff's warrant, took hands of his 
theſe goods in execution, as bailiff to the ſheriff, and delivered executor ; and 
them to him. The plaintiff replieth, that the ſheriff returned up- — 4 
on the writ, Tard*: and upon this it was demurred in law.— Firſt by a falle return, 


queſtion. If the party dying after the writ of execution awarded, and Ante, 174. 


; beforeit was ſerved, if it may be ſerved upon his goods in the hands „ fies. 8 


of his executor or adminiſtrator? And it was helg it might; for 2, vent. 218. 
by the execution awarded, the goods are bound (a), and the ſheriff 1. Ro. Ab 893. 
need not take notice of his death. 26. Hen. 7. pl. 5. 6. Edw. 6. 2 Ro. Ab. 562, 
Dyer, 76.—Second queſtion. If the falſe return of the ſheriff ſhall owy 293-273. 
make the bailiff puniſhable for that he did lawfully ? for he was a ,' Mod, 18g. 
bailiff errant, and a mere ſervant to the ſheriff, and not a bailiff Cro. Car. 149. 
of a franchiſe. And it was held clearly that it ſhould not; for by 442. 

the execution by the bailiff, the party was diſcharged of the exe- J. Co. 171. 


cution ; and therefore, it is not reaſon he ſhall take advantage * 25 Bs 


«againſt the bailiff.—And it was adjudged for the defendant. $08. $50. 1053. 


3- Peere Will. 399. 1. Term Rep. 361. 72g. 


(a) But now by 29. Cur, 2. c. 3. no writ 5. Mod. 377. 1. Salk. 320. Skin, 257. 
of execution ſhall bind the property but 2 Mod. 310. 2, Vent. 218, Burr. 271. 
from the time of its delivery to the ſheriff. 


Williams againſt Aſhet Aſh. Carr 17, 
Trinity Term, 30. Eliz. Roll 2322. 


FJECT IONE FIRMA. It was upon ſpecial verdict found, A verdi& in 
that the corporation of Mercers, London, were ſeiſed of the gement which 
lands in queſtion, in the ſeveral poſſeſſions of two men; and being _ 3 
ſo ſeiſed made a deed of leaſe to the plaintiff, and a letter of at- plaintiff was 
torney to J. S. to deliver the deed and the poſſeſſion. The feiſed of the 
attorney enters upon the poſſeſſion of one of the men, and there lands in queſ- 
delivers the deed ; and after enters into the poſſeſſion of the other, * — 
and there doth deliver the deed. The queſtion was, If this were erna l, 
good for the land for which the ſecond delivery was? for as to the deed was 
the firſt, it was held without queſtion, that it ſhall paſs; but for properly de- 
the ſecond the doubt was, — one deed cannot have two lte. 
deliveries. . 
But Tye Cour held, that as the verdict is found, this matter 
doth not come in queſtion; for the jury found that the corpo- 
ation was ſeiſed; and being fo ſeiſed made the deed ; and then 
there is no impediment but that the delivery ſhall be good for all, 
for it ſhall not be intended but that the two men had poſſeſſion 
only as tenanls at will to the corporation; and then the delivery 
of the leaſe in one place is good for all; and it ſhall not be in- 
tended that they had an eſtate for years or life, except it be ſo 
ſbewn. And here the defendant would have pleaded entry after 
the verdict in abatement of the writ: but it was held clearly he 
bad not day to plead it, but is put to his audita querela.—And 1 
Judgment was given for the plaintiff, | 
| N 3 Sir 
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fe, and for the 


Cazz 18. Sir Francis Willoughby and Ralph Sacheverel again. 
Patrick Sacheverel, &c. 


Treſpaſs laid A TTAINT. Upon evidence it was moved, that whereas Pg- 


8 i = trick Sacheverel had brought an action of treſpaſs againſt the 


* norwithſtang. NOW Plaintiffs for breaking his cloſe, and depaſturing his graſs 
$ 


ing an interme- With their cattle, anno 15. Eliz. and continuing the ſaid tre 
diate entry by ztverſis diebus & vicibus until the day of the writ purchaſed, which 
the was 28. Eliz. Upon evidence it appeared that Sir Francis and 
Ralph. had entered and occupied for half a year, and afterward 
Patrick entered and occupied it for a time; and after Ralph en- 
tered, and after Patrick entered, and after Ralph re-entered and oc- 
cupied it till the day of the writ purchaſed. The queſtion was, If 
this entry by Patrick Sacheverel be not ſuch an interruption of the 
treſpaſs, that he ſhall be forced for every treſpaſs to have ſeveral 
actions, or that one action with a continuando will ſerve for all? 
nx Cour held clearly, that one action of treſpaſs with a cu- 
tinuando will ſerve for all; and it may well be brought with a 
continuando. | 


Another queſtion was moved, becauſe it appeared that S 

Francis entered only at the firſt, and not after that Patrick had re- 

+ entered; and yet the jury had found Sir Francis and Ralph guilty 

of the treſpaſs, and had aſſeſſed entire damages 31901. and in this 

it was faid they had found falſely, and had given exceſſive damages 

againſt Sir Francis. But THe Cour held clearly, that ba 
might ſafely find them both guilty of the treſpaſs. But it ſee 

the damages were exceſſive againſt Sir Francis; and they had 

done better if they had found Sir Francis guilty only of the 


firſt entry. 
Caxr 19. | | Utty Dale's Caſe. 


A leaſe to H. for FANHAM, ſerjeant, demanded the opinion of THE Cover in 
3 this caſe, A leaſe is made to J. S. © to have and to hold, to 
C. is an eftate ©* © and his affigns for his own life, and for the life of 4. and B;. 
pur autre wie, J. S. dieth ; If his eſtate be determined? becauſe one cannot hare 


and does not à greater eſtate of freehold than his own life. 


the death of 4. ANDERSON and THE Cova held clearly it is a limſta- 
Pot. 49. tion, and he hath an eſtate for all their three lives; for although 


6 I 41 þ he himſelf cannot have an eſtate but for his own life, yet he ma) 
0. fd ye it to grant to another, and the habendum for their three bt 


i n0t1;, af, wt - | 
— 1. 18 a good limitation ; and by his death the eſtate 1s not determined 
1, Wood's Con, but occupant! conceditur, And it was faid by ANDERSON 
157. PERTAM, that if tenant pur auler vie makes a leaſe for years 0 
commence after his death, this is good, and ſhall prevent # 
occupant {a) ; for the land is bound with this intereſt of the 
leſſee ; and he ſhall hare it againſt all others, during the li 
«' cfluy a que vie. | 1 18 
(a) See 29. Car, 3. c. 3. and 14. Geo. 2. c. 20. 


William 
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William Coke de Inner Temple againf Ro. Bacon. Cn 20. 


was a defeaſance for payment of a leſſer ſum ; and ſhewed a of a defeaſance, 
releaſe of 1551. parcel of the ſum contained in the defeaſance, and = — * 
of all actions for it.— And by all THE, Cour, the releaſe doth good * ws 


not extend to all, but only to the ſum contained in the releaſe ; pare, 
and the whole izance is not rehearſed, but only this parcel ; 
and he was put to thew other releaſes for the reſidue. 


St. Auby's Caſe. 
Eater Term, 31. Eliz,—In the Exchequer, 
T caſe was, The Earl of Arundel being poſſeſſed. of a term for A rent forlif 


E 
years in lands, grants a rent to St. Auby for his life, iſſuing out ne our of 
of the ſaid lands, and dieth. This is found by office, and the land im for years 


Cain ro 


now being in the queen's hand, DR EW prayeth an allowance of” lands, — a 
this rent, the term yet having continuance, for divers years. ſhall be ſatisfied 


0 | x out of the term, 
But PorHAM, Attorney General, moved, it was a void t to till the one or 


charge the land, for he cannot have a franktenenfent out of a chat- other eſtate de« 

tel; and if he hath not a franktenement according to the word bermines. 

of the grant, he can have no other eflate, for it is not granted for 
Manwoop, Chief Baron. Although this cannot be a t to „. Co. 2 

make a frechold, = it ſhall be a — as it may be, abby at "OW 

for ſo many years as the term endureth, if he live ſo long; tor it 

is not a franktenement in law, but a chattel.—And to this opinion 

GexT and CLERK, Barens, inclined ; but ſaid, they would adviſe. 


Short againſt Helyar. | SE 
Hilary Term, 32. Eliz. Roll 444. 


F RROR IN TRESPASS.—Firſt, The venire facias bore tefie Proceforeſtedon 
upon the Sunday, which is not dies juridicus. Sed non allocatur, — _ A 
for it is helped by the 32. Hen. 8. c. 30,—Second error. Treſpaſs er — 
Was, pro defalcatione herbæ, & herbæ conculcatione pedibus ambulando, Pott. 203. 787. 
centinuando, quo ad depaſturationem & conculcat herbæ, &c. whereas Moor, 684 
z 


ſturing was not mentioned before. But it was held but ſur- Cre ſac, 1h, 
Flue: and Judgment Was affirmed (a), . Strange, 138, 
| 1. Com, Dig. 316. 1. Term Rep. 18a, 1. Tem Rep, in C. B. 9 

(a) See 4. & „ Api, ©, 16, 


AVDITA QUERELA upon a recognizance, of which there A e of pare - 


— — — P—— * 


184 e 
Trinity Term, 
32. Fliz. In the Queen's Bench, 


* 
Sir Chriſtopher Wray, Kut. Chief 7uftice. 
Sir Francis Gawdy, Knt, 
John Clench, E. | | Fuſtices, 
Edward Fenner, E/q. Bs 
Sir John Popham, Nut. Attorney General. 
Sir Thomas Egerton, Knt, So/icitor General, 
if — — — 
7 * * ke, 
Carr 1. 0 Elnor's Caſe. | 
If an indi LNOR AND OTHERS were indicted upon the 8. Her. 6, 
ment refers, c. 9. of forcible entry. The indictment was, quid cum in 
with equal un- atuto parliam. tent apud W:ſtm. in comitat Middleſex, Ec. 
two counties, it 949d JOHANNES ELNOR and others, &c. de Slimpridge in comitat. 
bad... als apud $, predia. in com'.pradif?” one cloſe, being the free- 


Ante, 1011 hold of the Counte/s-of M. with force and arms, &c. had entered, 

&c. and her crit et diſſeiſvit &c. Exception was taken to this 

2. Hawk. P. C. indictment, becauſe it is not certain in what county Slimbridge 

— in Crown 35» in Which the land is ſuppoſed to lie; for 8 are two counties 

12, 83. named before, cil. GLOUCESTER and MIDDLESEX, ſo in com' pre- 

7 dict is uncertain; and if it be referred to that which is named laſt, 

as it ſhall be moſt properly referred, then it is to Middleſex ; and an 

indictment taken in the county of Glauceſter of land in Middleſex 
is void. —And for this cauſe principally the indictment was 

inſufficient ; and the parties were diſcharged. 


Dalton againſt Selly, 


Ca 2. a 
EBT. It was held FR Cux rA, that à foreign attachment 
1 D cannot be of a debt before it be due; and therefore whereas one 


fore it is due. Was indebted in a ſum of money to be paid at Michaelmas, and it 
Ante, 192. was attached before Michaclmas, but the judgment of the attach- 
Poſt. 712. ment was not till after Michaclmas, it was clearly held to be void, 
4. u. Abe. 0 becauſe it was not due when attached. | ; 


1. Sid. 327. 3. Leon. 236. cen. 1, Bac. Abr. 692. 


tags Cowleigh againſt Edwards. a 
9 : 6 Eafter Term, 32. Elix. Roll 319. bs 
Ihe ana of FALSE IMPRISONMENT. For impriſoning him at Bre. 
an immate rie The defendant juſtifieth that he arreſted him at Glowce/ter, by 
matter is bad. virtue of a commiſſion of rebellion, ABSQUE hoc that he Ws 
— * de. guilty at Hriſtol.— And it was moved that the traverſe was not 
7% 765. good, for the cauſe of the juſtification is not local, and ſo might 
| juſtify in the = where the action was brought; otherwiſe it 5, 
Com · Dig 117. if the commiſſion had been to arreſt him at Glaucgſter.— And ſo was 
the opinion of Wray : /ed adjoxrnatur. 8 Candi 


* 


FE GTP ”"” 'Y 


__ 2, Blac, Rep, 768. 
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Chriſtian Plaice againſt William Howe. Caen 4 
Hilary Term, 32. Eliz. Roll 432. 


CTION for theſe words: Thou haſt taken a falſe oath in the words attioa- 
41 « confiſtory court at Exeter; and, If the action lay for theſe able.— Thou 
words? The defendant did demur in law; and it was alledged that, _ _ 
the action lay not, for it may have a good intendment ; for wy — 
judge before whom an oath is taken may be ſaid to take a falſe « coun,” im- 
oath, not of himſelf, but of another before him.—Secondly, This port perjury. 
is not a perjury-puniſhable here, for the 5. Eliz. c. 9. extends not Poſt 297-429, 
to perjuries in the ſpiritual courts, and ſo is not puniſhable by the 2 
common law. -C 1A contra, As to the firſt, it cannot be in- 35. 
tended, the plaintiff being a woman, before whom no oath can be .. . 
taken: and to the ſecond, although it is not puniſhable by the g 3 
ſtatute, yet it is a great defamation, ſo that none will credit her in Hard. 151. 
any thing: as to ſay of a merchant ** he is a bankrupt,” for the Moor, 40. 537- 
diſcredit; and though the ſtatute extends not to it, yet it leaves it Noy, 34. 
to be puniſhed as it was before; ſo that it is puniſhable in the = 22 P. C- 


ſtar chamber.— It was adjudged for the plaintiff. 


Edwards againſt Watkin. | Carr 5. 
Eafter Term, 32. Eliz. Roll 18, or 189. 


FRROR IN TRESPASS, The writ was quare clauſum fregit, Variance. 

and the count was clauſa fregit ; and for this variance the judg- Poſt 1938. 
ment was reverſed. ; 2, Vern. 153. 
5 Com. Dig. 24, 25. 2, Will. 394. 2. Salk. 653. 701, 4. Mod. 246. 6. Mod. 303. 2. Ld, Ray. 1209. 


8 Lucas againſt Donne, Casrx 6, 
Michaelmas Term, 31. & 32. Eliz. Roll 394. | 
ERROR of a judgment in the court of He//fon. He ſheweth not Judgment ro- 
what court it was, nor by what title it- was held; and the — _—_ 
count was in Engli/h.—And for theſe cauſes the judgment was re- ct i 
verſed (a), ' given, Ante, 8 5. 
Cowper, 18. 7. T. Rep. 151. 
0% By 4. Geo, 3. c. 26, and g. Geo. 2. e. 25. all proceedings in law are now to be in Engliſh, 


Devered againſt Ratcliffe, late Sheriff of London. cn 7. 
Eaſter Term, 32. Eliz, Rell 339. | 
DEBT for gn eſcape, And counts, that whereas he had a judg- * * 
ment in debt againſt one in London, and a cap. ad ſati fac. ati hog 
azunſt him, upon which a non inventus was returned, for which upon the return 
one of his ſureties, being in priſon there upon a plaint there, un- of a ce. l. 
der the cuſtody af the defendant, was detained in execution /ecun- 842i theprine 
dun conſuetudinem civitatis prædict. as appeareth by the record there, ky arg, 
and after he eſcaped, &c. Upan this the — demurreth.— Firſt Sad — 
du For that it is not expreſsly ſaid that there was ſuch a cuſtom, wid. 
> only ſccundum canſuctudinem, &c,—Secondly, The recognizance Poſt- 199+ 
of the bail js joint, and only one is commanded to be detained in exe- 1. Roll. Abr. 
cution,—Thirdly, The cuſtom is not good, för he ought to have 7 4. 339. 


a ſcire facias againſt the bail, for it is unreaſonable to take him bode. Hob. 


195. Allen, . 2. Leon. 29. Palm. 567. 565. 891. "Oo Bac, Abr, 673 · | 2. Wilſ. 204. Dovgl. 


in 
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ne and meſuagio five tenemento, and four acres of land to the ſame belong. 


Stra. 443+ or in any other manner, &c. and theſe words, © or in 


286 Trinity Term, 32. Eliz. In B. R. 


{rp in execution without anſwer ; for he might plead a releaſe of the 
OO „z. Party, or that the principal is dead, and fo diſcharge himſelf, &c. 
—And for theſe cauſes it was held the declaration was not good, 


and the cuſtom unreafonable : and the plaintiff had judgment. 


chen 8. Wood again Payne. we 
Ejetment & Fj JECTIONE FIRMA. Aſter verdict it was alledged in arref co 
2 of judgment, that the declaration was uncertain, viz. de un lec 


— 2 ing; and for this uncertainty it was held clearly no judgment ſhall ce 
yudgment may be given of the meſſuage, nor of the d es or coſts, for they are me 
be given for the intire.— But judgment was prayed for the four acres : but to that it za 
had. was faid to be uncertain alſo, for it appeareth not to which of 


them they did appertain.— But Gawpy faid, the words (pertgin- 
2 ing) are void; for land cannot properly belong to a houſe, a; 
1 2 Hill v. Grange is; and then it is as a declaration of or 
Stiles, 369. tenement, and four acres of land; which though it be void for the 
Co. Jac. 125. firſt, it is good for the land: and thereupon the plaintiff releaſed 
1 n 173- the damages, and for the four acres had judgment. And it ws 


Pong n ſaid that in Mich. 27. & 28. Eliz. ſuch judgment was given in bu 
2. Strange, 8 34. Whitten v. Roberts. * | Ju 
1. Barnes, 117. 173+ Vide Cottingham v. King, 1. Burr. 623- 2. Bac. Abr. 169. 2. T. Rep. 11. thi 
| tur 

: » fir 

| Carx . Kerry againſt Bower. ad 
A plaintiff may A VDITA QUERELA. For that the defendant recovercd againſt 2 
artech a debtre- him this debt in this court, and was in debt to the plaintif ſt 
covered, in 9 in another debt, he attached it in his pwn hands in Londen, and a 


own hands, 


te, 6 upon this brought the audita querela.—And it was clearly held, the 
. audita querela did not lie; for this inferior court cannot fetch this 
862. 586% debt out of this court; and this debt is ndt attachable, as it wa. 
Dyer, 196. * adjudged in Sir John Parrot's Caſe. And execution was awarded. 
1. Brownl. 


Cas 10. | Farr and Eaſt. 


An indictment T HEY were indicted upon the 8. Hen. 6. c. 9. and three ex- 
of ſo- cible entry tions were taken to the indickmentFird. The entry 1 
Giſcharged for a ſuppoſed to be into a houſe, and twenty acres of land, & eum 4, 
ran oy ſeifrvit, but ſaith not! inde.” Sed non allecatur, for it ſhall bo in- 
Poſt. ze). tended. —Secondly, There was not contra pacem ; which GawD) 

held material. _y ＋ 2 - wo & 2 1 8 = 
Noy, 120. 125. formam flatuti, c. w nich doth 1 fo much.—Thirdly, The 
co Jac. > — 2 if a recovery in aſſiſe, er ann of treſpaſs by verdid 


2 manner,” are omitted, ſo the ſtatute is miſ-recited. And this ws 

% Tout 35% held a material exception, for in this the ſenſe of the ſtatute 18 a 
tered, for this is tyed to a recovery by verdi& only; but if it bad 
been miſ-recited in a point not material, it had atherwik: 
and the indictment was diſcharged. 


Magdalen 
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he Magdalen Chamberlaine againff Thorpe. ce 11, 


1 Eafter Term, 33. Eliz. Roll 186. 


DEBT n a recognizance taken in London. And declareth, Cuſtom of Lon- 
that the mayor there had uſed to take recognizances by 70® 10 take re- 
cuſtom of all except infants and feme-coverts, and upon any day —— for 8 


except Sunday, and certain other days ſpecially named, and this re- ters within the 


ef izance was taken before the mayor there.—T ANFIELD al- city, with ex- 
" lodged divers exceptions in arreſt of judgment.—Firſt, The cuſ- N 
p- tom is unreaſonable, viz. to take recognizances of all perſons, ex- 14 poſan i 
1 cept feme-coverts and infants, and doth not except men de non ſane guad. 

re memory, Sed non allocatur ; for ſuch may acknowledge a recogni- e Abr 
it zance, and have no remedy to avoid them; and theretore they are < BEES 
of excepted which may.— Second exception. That it is not averred 4. Co. 64. 

n= that the defendant was not an infant, &c. or that the day upon 2. Inſt. 395. 
33 which it was taken, was none of the excepted days. Sed non allo- Co. 4. 124. &. 
or catur ; for it ſhall be intended, if the contrary be not ſhewn by the 
he defendant. And ſo uE JusTIces ſaid the law is clearly taken 

d at this day upon the 1. Rich. 3. c. 1. to plead a feoffment by cęſluy 

as 4 que , ird exception. That none can take recognizances 

in but Juſtices of record which had authority by patent, &c. as the 


Juſtices of the benches and juſtices of peace by commiſſion ; and 
the mayor is not a judge of record, but by cuſtom. Sed non alloca- | 

tur; for the cuſtom is good, and the cuſtoms of London are con- 

firmed by parliament, and are good though ſtrange; and fo it was 

dindged in this court between Mabbe and Erwing.— Fourth ex- 

ception. The cuſtom extends as well to recognizances taken of 

ſtrangers as citizens, or for matters within the city. And for this 

cauſe Gawpy held it was not good. | | 


Watkins againſt Johns. CA 12, 


"PRESPASS for aſſault, battery, and breaking of a pack of cloths, Pleading ip 
and taking one cloth out of it, &c,—The defendant as to the **ipaſs. 
aſſault and battery E not guilty; and as to the pack of cloths, 
&c. he juſtifieth, for that the queen granted the office of aulnage 
with the moiety of the profits of it to . Owen; and that the 
ſaid Owen by his deed, bearing date, &c. at ſuch place, made him 
his deputy , and becauſe the plaintiff did offer to ſell this pack of 
cloths, not having the aulnage ſeal to it, contrary to the ſtatute, 
he ſeiſed it as forfeited. Upon this plea there was a demurrer.— 
dx ao, ſerjeant, for the plaintiff argued, —Firſt, The plaintiff de- 
clares of the breaking of a pack of cloths, and taking a cloth out of 
t and he anſwers to the taking of the pack, but not to the taking 
of one cloth out of it, which is ſpecially mentioned.—Secondly, He 
reciteth not the ſtatute which Sm the office of aulnage.— Thirdly, 
He ſheweth that the defendantoffered to ſell it contrary to the ſtatute, 
and ſheweth not which ſtatute, and there are two ſtatutes which 
giveſcveral puniſhments, viz. 27. Hen. 8. c. 8. ſ. 12. & 6. Edu. 6. (a) 2. Hawk. 
c. 6. (a). —Fourthly, He juſtifieth by deputation from Owen, but 34% 357. 
ſheweth not that the office was to him to exerciſe by zn +: 
uty ; for this is an office of truſt, and otherwiſe cannot make a 14 Ray. 1618. 
deputy.—Fifthly, He pleadeth that Owen by deed dated at Aber- Doug). a, 
| „ 
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Warrxins : : : 
rb 6: gavenny made him his deputy, but ſheweth not the place where 
- 4 deed was made which is iſſuable, for it may bear date at * 


Jouns ' 
gavenny, and yet ſealed and delivered at another place; and fo there 
is no place from whence the venue ſhall come, if the deed be denied. 
And for theſe cauſes, the plea was held clearly inſufficient : and 
it was adjudged for the plaintiff. | 

Cain ig. Bugg and Nelſon again Woodward. 


A real compoti- PROHIBITION - For fuing for tithes in court chriſtian : and 
CR doth fuggeſt that one Prettiman was ſeiſed of the land of which 
payment of the tithes are demanded ; and in conſideration of five pounds paid 
| tithes woot by him to the ſaid parſon (Foodward) concerdatum & agreatum fait 
good, even between them, that he and his aſſignees ſhould hold the land dif. 
8 charged of tithes during the life of the parſon; and that afterwards 
he let it to the plaintiff, and upon this a prohibition was granted, 
fine or deed, And it was held he need not make proof of it, for it was a compo- 
Poſt. 249- Ffition with the parſon himſelf who ſued. And a conſultation was 
4. Roll. Ab. 63. Prayed, for the agreement is without deed ; and being for no time 
certain, but for the life of the parſon, it cannot be good without 
Cro. Jac. 133. deed; and it is only an agreement, and no grant to be diſcharged; 
7s BY and a grant of tithes to a ſtranger cannot be without deed (a), no 
6 4s more can it be to the party himſelf that is tenant of the land. It 
3. Com. Dig · 91. Was ruled in the common pleas, Meſcled v. Pepper, that a concorde- 
4 Bac. Ab. 337. tum et agreatum between the parſon and his pariſhioner, that for 
Ame, 136. twenty ſhillings rent he ſhall have his tithes for twenty years if the 
parſon ſo long live, that a prohibition lieth not; yet there it wa 

perſonal, and here for life. 
GawDy, 7u/tice. A grant for life of tithes is not good withont 
deeds, but here it is a contract for money. 21. Hen. 6. pl. 43. 
Leaſe for years of tithes is good without deed. Et adjournatur (0). 


fa) See 5. Geo. 3. c. 17. (65) This caſe was moved again, and a conſultation granted. 
Poſt. 249- 3 | 


Care 66; Buſhe's Caſe. | 


A ſheriff cannot TYEBT upon an eſcape againſt a ſheriff. He 2 mibil debet; 
Juitify tin elcaps and by verdi& it was found, that the plaintiff recovered againſt 
—— J. S. in debt, and after the year paſſed, had a capras ad ſatisfacien- 
of was e. dum againſt him, and the ſheriff by force of it took him, and fuf- 
neouſly fered him to eſcape; and, If upon this matter he was chargeablc for 
awarded. this debt? was the queſtion.— And it was adjudged he ſhould for 
— 65. 27. though the proceſs was erroneouſly awarded, yet it was ſufficient 
46 for the ſheriff to arreſt him; and he might juſtify in a falſe im- 

priſonment; and therefore cannot let him at large. 
Bull. N. p. 66. Moor, 274. Dyer, 175, Pop. 203. 1. Leon. 30. 5. Co. 64 8. Co. 141. Cn. 
Jac. 3. 280. 239. 2. Bulſt. 64. 2. Saund. 100. 3. Mod. 325. Carth. 148. 234. 5. Mod. 413. 12. Mot 
2. Salk, 700. Ld. Ray, 397. 776. 1530. Stra. gog. 820. 1184, Salk. 273+ 4 Bac. Ab. 45 

Gilb. Ex. 82, 83. . 9 70 


Carr 15, Hungate againff Hamond. 


If a juror who A JUROR was challenged and withdrawn; and upon a tal 
was challenged 4 2 awarded, and proceſs againſt the other jurors, he appear 


ys ng amongſt them, and was ſworn, and tried the iſſue. And this being 


cauſe, judgment alledged in arreſt of judgment, it was held erroneous, and. the 


Mall be ſtayed. udgment ſtayed. 
3. Cro. 29. FR , i Richard 
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= Richard Cotton's Caſe. C 16, 
= FJECT IONE FIRMA. Upon evidence it was held, that if a An entry into 
and diſſeiſor makes divers ſeveral leaſes for years, and the diffeiſce . 3 

enters into one part in the name of all, this is good for all, for — 2 

they are all derived out of one freehold ; and that an entry upon Ante, 167, 

of the land is an entry into the houſe, which is in another l. R. Abr. 73k 

1 part of the land. Co. Lit. 252, 
= | Metcalfe againft Deane. Guns 2H 
fuit THE jury were gone from the bar to confer of their verdict. A venire facias 
li. One of he witneſſes that was before ſworn on the part of — 
nds Deane, was called by the jurors; and he recited again his evidence te witnedſes 


cd. to them, and after they gave their verdi& for Deane. Complaint had recited bis 


do- being made to the Judge of the aſſiſes of this miſdemeanor, he evidence to the 
Was examined the inqueſt, who confeſſed all the matter, and that the Jury after they 
me BY evidence was the ſame in effect that was given before, & non alia fg runner 
a nec drverſa. their verdict. 
d; This matter being returned upon the po/ea, the opinion of THE Foſt. 411. 676. 
no Court was, that the verdi& was not good, and a venire facias de 2. Ro.261. 7156 


I nve was awarded. Vide 35. Hen. 6. Examination” 17. 11. Hen. 4. Moor, 452. 
la 7. 7. and BROwNLow cited a precedent, Leming v. Kempe, ac- Co. Lit. 227. K. 
. * Palm. 
cordingly. | X 
the Comb, 63. 


2 1. Keb. 36. 2. Keb. 13. 2. Barnes, 452. Salk, 201. 7. Mod. 1. Vent. 97. Stra. 642. 1. Term 
Kep. 3t, 1. Freem. 79. 249. 787, 2. Jones, 83. ; 
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__ Michaelmas Term, 
32. and 33. Eliz. In the Queen's Bench, 


Sir Chriſtopher Wray, Kut. Chief Juſtice. 
Sir Francis Gawdy, Knut. 

John Clench, E/q. Fuſtices, 

Edward Fenner, E/q. 

Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Kut. Solicitor General, 


Cant. i. | Milward again Clerk. 
a AssUupsrr. And declareth, that whereas the defendant 
— 1 pe was arreſted at his ſuit upon proceſs, the defendant, in 
. conſideration that he ſhould be permitted to go at | 
being diſcharged and that the plaintiff would give his warrant to the Vailif who 


from thecuſ- arreſted him, to ſuffer him to go at large, that he would appexr at 


de e the day of the return of the proceſs, or would give him ter 


rrp oh po ; and alledged in facto, that he conſented that he ſhould 

itted to go at large, and gave warrant to the bailiff, &c. 
and that he did not appear at the day, for which he brought 
2 — 9 b. action for the ten pounds, Upon non e it was found for 
— the plaintiff.— Gobrxxy moved in arreſt of judgment, that this 
1. Term Rep. was a void afſſump/it, againſt the 23. Hen. 6. c. 10. for it is to ſut- 
418. in point, fer him to go at large contrary to that ſtatute.—-Gawpy and 


2. Z. Rep. se. CLENCH, Juſtices. It is a good afſumpfit, being made to the 


Ante, 178. who had authority to diſpenſe with his appearance ; but Fü 


Nea. 200, promiſe had been made to the ſheriff, or to any other to his uſe, 


it had been within the equity of the ſtatute.—FExxER doubted. 
But afterwards judgment was commanded to be entered, if other 
matter be not ſhewn. * | | 


. Cave 2. Parker again Plummer. 
A deviſe of the VELVERTON, ſer jeant, demanded the opinion of THz Count. 
ax og Y Parker having a term for ſeventy ous, — that his eldeſt 


land, paſſes 1b Ton ſhould have the uſe and profit of it for three years, and that 
lard itſelf. afterwards his youngeſt ſon ſhould have his leaſe and term, 
Poſt. 252. * ſaving that I will that my wife ſhall have half the ;/es and pri- 
Moor, 633. fits of the land during her life, bearing and allowing half the 
$. Co. 35. bo * charges thereof.” The queſtion was, Tr the wife had any in- 


oh * ＋ d. tereſt in it, or only to have an account for the profits of the land 
— g 1 received?—Gawpy and CLEnca. She hath an intereſt in the 
Cro. Jac. 104. land; for to have the ifſues and profits, and to have the land, l 
g- Mod. 64.101. all one; and. ſo was the intent that ſhe ſhould have the land with 
- Bac. Ab. 410. the ſon for her life; and if ſhe hath no intereſt, ſhe can have 10 


_ + 3 action; for account lieth not for want of privity. 


Tibbot 
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Tibbott againſt Haynes. Car 3. 

ACTION for theſe words: Tibbott and one Gough agreed to It is ſlander to 

« have hired a man to kill me, and that Gough ſhould ſhew harte another 
« me to the hired man to kill me.” Upon notguilty, it was found — 
for the plaintiff. —It was moved in arreſt of judgment, that an — TOR 
ation heth not for theſe words.—And ſo held Gawvpy, for it is not Ante, 6. 
alledged that any act was done by the plaintiff, nor any thing put co. jac. gb. 
in ure by him; but only a communication between him and a, Lev. 20g. 
Gough ; but otherwiſe it is, if the words had been, He hath . Ven. 324+ 
« hired a man to kill me.” —FExNER contra; for it is an ill part,“ Stra. 193 · 
for which he might be bound to his good behaviour. WRA 
was abſent; but afterward being preſent, he agreed with FEx- 
xxx: and judgment was given for the plaintiff, againſt the 
opinion of GAWDY. 


Weſtbourne again Mordant, Cart 4, 


CTION upon the caſe. And declareth, that whereas he was A declaration is 
poſſeſſed of a meadow called Parſonage Meadow in Mi adjoin- c for a con- 
# little brook there, from the 2oth Aprilis, 41. Eliz. and ——— 
uc inde po 2 the defendant the ſaid 20th 4pri/ put in di- — 
vers loads of ſtone into the ſaid brook, and by it HDi, aquam of the firlt na- 
ian, that it from the ſaid 20th 4p. to the day of the writ pur. faves was 
claſed, overflowed his meadow, ſo that he could not have ", * rat 
benefit of it,—And after verdi& found for the plaintiff, it was EP 
moved in arreſt of judgment, becauſe the nuſance is ſuppoſed to 2 R. Abr. 198. 
be done before the plaintiff's title did commence, ſo no cauſe “ C. 10. . 
of action. GAwy v. The declaration is good; for an action of 8 — oF 
the caſe declareth the 'whole matter, ſo that it is not material Skin. 5 
when the nuſance was erected, for he that is hurt by it ſhall have 14. Ray. 1568. 
an action. FENNER agreed, it may be the nuſance was not by 
the ſtopping till the running of the water, and the action being 
brought as the truth is, is well brought. And W ay being abſent, 
they commanded judgment to be entered, if nothing ſaid to the 


coltrary, Det 

Sir William Waldegrave again/t Ralph Agas. this 8 
| MichatImas Teri, 31. Eliz. Rell 712. EH 
AET ION for words. And declateth, that he was ſheriff. of The fanderows 


hey were 


ore 
It was alledged by Lewis, in arreſt of judgment, that an ſpoken of the 


ſe 


(s) Co. 4-15. 
& b. 


(Co. 4 16. a. the words were ſpoken being conſidered would 


Abergavenny brought an action for th 
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theſe are not the words of the defendant, for perhaps E. H. did 
not ferve any man, or his intent may be otherwiſe: and if they 
be intended of the plaintiff, yet they are not ſuch words of dif. 
credit as for which action lay; for it ſhall not be intended that 
he called him traitor or rebel, but that peradventure he was diſo- 
bedient to ſome proceſs, or that he was accountant and made no 
true account ; 5 cited Stanhope v. Blith (a) and Kimzey's Caſe. He 
being a bailiff brought an action for theſe words, Thou doft 
« ſerve falſe warrants, and deceiveſt the people; adjudged that 
the words were not actionable; for it is not averred by it that he 


made falſe warrants, or knew they were falſe. And in the caſe of 


the clerk of the peace for Gloucefter, ** Lou make falſe records, and 
« juſtify them for true,” no action lay; for they might be falſe for 
miſ- writing or otherwiſe. And in Savage and Cook's Caſe, circa 
27. Eliz. adjudged that theſe words, © Thou art a papiſt, and not 
the queen's friend,” are not actionable. And the mnmende cannot 
aid the matter, nor the averment that he was his ſervant will not 
ſerve ; as it was adjudged in the caſe of George v. Parker for theſe 
words, * Thou haſt broken my fhop, and taken my goods,” in- 
nuendo, that he had robbed him of them,” an action did not lie; 
for the firſt words were not actionable, and the ſecond could not 
aid them.—GODFREY contra. And he agreed the cafe of Minze, 
and of the clerk of the peace of the county of Glouceſter, for he 
was of counſel in them; for they ſhall be intended in a good ſenſe, 
and could not, be intended that they counterfeited warrants, or 
records: but here it ſhall be intended in malam partem, that he is 
no true ſubject, but a traitor to the queen. Upon another day it 
was moved again: and EGERTON, Sollicitar, urged, that theſe 
words being ſpoken of a man of ſuch credit as the plaintiff, are 
to be more regarded than if ſpoken of a private man; and it is a 
rule in the civil law, © Sermo relatus ad per ſonam debet intelligi ſecun- 
* dum conditionem perſonæ; and he cited the caſe of Mr. Edward 
Boughton . the biſhop of Coventry and Litchfield, which was for theſe 
words, ** He is a vermin in the commonwealth, and a corrupt 
% man;” and for that he was a juſtice of peace; and a man of good 
eſtimation, it was adjudged, after long arguments, that he ſhould 
recover, and had four hundred mon mages.—Afterwards it 
was moved again by Cox E for the plaintiff, that the perſon of whom 
r an action, 
and cited Bircbiy's Caſe (c), when words are ſpoken which touch 
one in his duty or courſe of life. And theſe actions are for. the 
diſcredit, and therefore ought to be adjudged according to the 
credit and place of the perſon of whom they were ſpoken. And 
Trinity, 2. Hen. 8. an action was brought by the bi/hpp of Wincheſter 


for theſe words, © My lord of M ineheſter took me and impriſoned 


* re till F entered into a bond of twenty pounds to the king's 
« uſe; adjudged actionable. And Hilary, 19. Elix. Rot. 484. Lird 

25 words, My lord of 4. 
« ſent for us, and put ſome of us into the ſtocks ; ſent ſome of u 


« unto the gaol, and put ſome of us into the houſe called Little Eaſe: 


and adjudged actionable: but fuch words as in the two 2 7 


N. 


ſpoken of a private perſon were not actionable.—WRAAx, 

he words ſelves for the generality of them may have 2 
conſtruction and reaſonable intendment, and are not actionable 
but the quality of the perſon of whom they are ſpoken dey con. 


/ 


© 
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ſidered, he being touched in his credit, and courſe of life, they Watproravye 
are actionable: as to call a biſhop . papiſt,” is actionable; ſo to 2 
call a judge a corrupt man;“ for they concern them in their TM 
office ; but to call a private man ſo is not actionable. And 

whereas it was faid, that it appeareth not they were ſpoken of the 

plaintiff, but that it may be intended . H. did not ſerve any man; 

23 to that, the innuendo takes away all uncertainty in that; for ſo 

it is in all actions upon the caſe for words, the innuendo makes them 

ſpoken of the plaintiff, and the defendant is found guilty; and 

0 is eſtopped to ſay, he did not ſpeak them of the plaintiff, — 

Gawpy. For the certainty of the perſon, there is no doubt but 

that the innuendo makes them as certain as if he had ſaid, Sir 

« William Walgrave is ne ras fuxjed? but for the generality of the 

words he doubted, and defired to ſee Bucklie's Cafe But as to Poſt. 240. «68, 
the words true ſubject“ he ſaid, they could not have any other Cro. Jac. 202. 
reference than that he was not true in his allegiance, or in his ſub- 

jection, and cannot be intended falſe in other matters of account, 
&,—Becauſe FENNER was not ſatisfied, they would adviſe till an- 

other term; and the next term it was adjudged for the plaintiff. 


Taſſall againſt Shane. 
Trinity Term, 32. Eliz, Roll 828. 


DEBT ON BOND. The condition was to pay 111. upon the An accord to 
12th of Feb. Defendant pleads an accord Feb. that if he pay a eſs ſum 
paid $1. upon the ſaid 12th of Feb. that he would accept it for the — plead- 
payment of the 1 1 l. and pleads a tender at the day, et encore prift. os. 
This being but a concord, which is no plea in debt without ſatiſ- 9. Co. 79. 2. 
tation, it was adjudged for the plaintiff (a). | 5, Co. 127, b. 
1. Rol. 12. 9. Cro. Car. 193. Ray. 203. 1. Leon. 19. 2. Salk, 627. 
(s) An agreement between a debtor and be pleaded to an action brought by one of 
his creditors, that tacy will accept a com · the creditors to recover his whole demand. 
polition in ſatis faction of their reſpective 2z. Term Rep. 24. 
debts, to de paid in a reaſonable time, cannot 


Thomas Dearing's Caſe. 3 


HE was indicted of murder, —LEWwKENER took divers ex- An inddment 
ceptions. Firſt, The inquifition was taken before . G. quathed for 
coroner of the Lord Barkley, but ſheweth not that he was eoroner want of fie, 

of the county, or of what liberty.—Second, It is not ſhewn how © 
the Lord Barkley can make a coroner, by —_— or preſcription... + S... 
Third, It is, quid pereuſfit cum gladio, and faith not felonice —And . ns 26s 


for theſe cauſes. the indicment was diſcharged. 2 


Tho. Greenleaf againſt Jo. Barker. Cen 8, 


Fog of a judgment given in an afſimp/it at Canterbury.— 4.is indebted to 
Firſt error. I —— the ſaid 5 Kl 33 8. in l. on 2 
4055 nd hah that whereas the ſaid Fo. Barker — indebt- n 
to the ſai mas Greenleaf by obligation in l. to id on e 
© iſt Nov. following, in —— he * 3d A the that A. would 
ſtance and requeſt of the plaintiff, would pay him the faid 5 1. pay the bond on 
Fithout ſuit or trouble; he aſſumed to deliver him a bond, in 3 Nov. promiſes 
-” S. was indebted to him in 20s. with a letter of attorney crop 
o ſue for the debt. Upon this declaration, after verdict, judgment 20. with 2 ler- 
tiven for the plaintiſſʒ and upon this judgment error was brought. ter of attorney 
— — 2 7 — np = not good, —— did no to — _ 
w did com im to viz. to mo 
so. ELIZ. PART 1, 2 O 4 225 FEED 
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* plaintiff's borſe 


Garrxr tar that was due before.—And ſo was the opinion of Ga wpy and Fey. 
—_— NER, Juffices, for he payeth no more than was due; but if it had been 
paid before the day, it is otherwiſe: for every conſideration muſt be for 
the benefit of the defendant, or ſome other at his requeſt, or a 
thing done by the plaintiff, for which he laboureth, or hath pre- 
judice ; as 37. Hen. 6. to cure one; and 20. Elia. in the common 
Ante, 42. pleas, Worthington v. Sydenham, in an aſſump/it, that whereas he 
DE was bail in the queen's h for J. S. ſervant of the defendant, 
—— * he ſuch a day aſſumed to fave him harmleſs; but it not being 
x. Cro. 40g. Alledged, that it was at the time of the bail or before, nor 
Plowd. f. 1. at his requeſt, but after it without confideration, it was void. 

Edi. 4. concord to deliver one his own writings, is void. 
| Second Error, The aſumpfie is void; for it appeareth not 
the plaintiff could have any benefit of it; for it is not to ſue and 
recover the 2cs. to his own uſe, and fo is rather a charge.—And 

, of that opinion was GawDY.—FENNER contra. | 

Tux ExROR. For that upon the venire facias only twenty- 
three were returned, whereas there are to be twenty- four.— 
Gawpy. It is helped by the ſtatute of jeofails, after verdict.— 
{«) Poſt. 5356. FENNER doubted (a). But both conceiving there was no con- 
5. Co. 36. fideration, and ſo a plain error (WRAY ab/ente) they were 
Cre. Jac 647- both of opinion to reverſe the judgment.—T ANFIELD, who was 


— Care ag. not of counſel in the caſe, faid it was adjudged Paſch. 23. Ela. 


n Brownl, 234. inter Coke et Hewit, that in conſideration he would, at the requeſt 


Latch. 57. and inſtance of the plaintiff, pay him 2 pounds upon à bond 
at the day when it was due, he 1 to deliver to him the bond: 
this was adjudged a good conſideration. —Gawpy. That may be, 
for it is to deliver to him the ſame bond which was to be deliver- 
ed upon the payment of the money; but here it is collateral: and 
they would adviſe. | 
cg. Rigg againſt Clarke. 


A declaration in ERROR of a judgment in an action upon the caſe, where Clorte 
—— —_— did declare, that whereas he was peg of a gelding, in 

wary conſideration that he would lend his gelding to B. to carry three 
held ill after buſhels of coals from Hare to the houſe of B. he promiſed he 
verdic, becauſe would not aliter. cum oncrare; and alledges, that the faid B. alto 
jt dic yot ſtate per wiem prædibi onerabut ſpadonem ade? et magis penderofuus onus 


bow the horf: * 4 . 
» ihe = ſuper ſpadoney: dict impoſuit. . pon 2 _ 1 


8 for the plaintiff, judgment was given, and error 5 
2 — © error. He ſaith, S —— — whereas it ſhould be in vid, But 
3- Lund. 319. this was clearl diſallowęd; for it is all one, and of one ſenſe.— 
b Second error. That it is alledged, aliter onerabat, and ſheweth not 
how. Gawpy and FEnNER held clearly it was error: for to 
enable him to the ſuit, he ought to ſhew how he over-burthened 
him.— And being moved again, it was adjudged, that for this 
Gculſe the judgment ſhall be reverſed ; although GODFREY mo 
112 ſtrongly that it was well enough; for it lay not in the — 
a of the plaintiff how he did over-load him; nor is it mater's), 
* how he did ovez- load him. For if he alledged in one _— 
and it be found in another manner, it is found for the plant 
and this is after verdict. And although the declaration is faulty 
form, this is aided by 18. Elia. c. 16. Bub notwithſtanding the 
reaſons, the judgment was ' reverſed ; for it is a ching 
which the plaintiff is to ſhew.  _ {4 A 


— 
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Kinnerſly againft Smart. | Caen 20, 
r N Trinity Term, 32. Eliz. Rell 898. ; 
a DEPT upon an obligation. The defendant pleads, that at V. On a plea of 


in the county of Farwick, there was a communication and vfury to an ae. 
d agreement between them for lending of money; and that the — 
e olaintif ſhould have ſo many oxen which were of ſuch value gull be where 
, above ten pounds per annum; and for the performance of this the uſury is al · 
g ufurious , contract, the bond was made, and pleads the ſtatute of ledged, and not 
f 13. Elia. to avoid the bond. The plaintiff faith, that it was well Where the bond 
. and duly made upon good conſideration, aBsQUz hoe that it pg. zr. 
was made for ſuch uſurious contract; and upon this they were vs 
: at — and tried in the county of JYarwick ; and found for the * Non. 206: 
laintiff. f 
d r TANFIELD. This ifſue is miſ-tried, for it ſhould be tried in 
London; for the iſſue is, that the bond was not made upon an uſu- 
rious contract; and the bond was ſuppoſed to be made at London; 
and the bond being made there, the trial is to be there. Yi 
Coke and KENNERSLEY contra. For the bond is confeſſed; but 
the point is, If it were made by uſury, which is alledged to be at 
M. in the county of Farwick ; and upon this is the iſſue taken. 
8. Edw. Fl pl. 8. An iffue being, if a deed were made by 7 
al 


9 
* 


the iſſue ſhall be tried by a venire of the place where the dureſs is | | 
ſuppoſed, and not where the deed is ſuppoſed to be made. 22. Edw. | 
77 15. 25. Hen. 6. pl. 24. Hill. 28. Elz. Rot. 311. vel 211. in 

ther pe et Turnor, this exception was taken and ruled, that the 
trial ſhall be in the county of Eſer, where the uſury was ſuppoſed 
to be, and not at London, where the deed is ſuppoſed to be made. 
And Paſch. 32. Fliz. Rot. 303. the like rule in Pay and Wilkinſon. 
—And this being moved divers days this term, upon the laſt day 
of the term the plaintiff had judgment. 


"y | Parcel'sCaſe. Care u. 
in Hr was indicted, that at ſuch a day, and divers days before and An indiament 


DS” WS T..0 4 


0 after, he was a common barretor, et perturbator pacts ; but for barrerry need 

* ſhewed no place where, nor cauſe for- which he is a common — the 7 | 

w barretor ; and theſe exceptions were taken by e — | 

a ux CounT held it good, without any ſpecial cauſe thewn ; offence, | 

| the place is not material, for it is in every place; and the trial ſhall ,, Keb. ao. | 

But be cor pore camitatũs. | Luatch. 194. | 

= | . : Palm. 450. 1, Term Rep. 748, | 

* Wilſon againſt Jeffery. Wie | 
to | | F after Term, 30. Eliz. Roll 219. | 

ned FRROR of a judgment given in a writ of covenant.— And the A declaration in 

this principal error aſſi was, that the plaintiff declared upon rennt noed 

* an indenture in th manner, quid cum per ſcriptum indentatum fac- — — 

nee lum inter eos teſtatum fuit, &©c. and doth not alledge in facto, that dy the inden- 

rial he by ſuch an indenture did covenant.—FENNER. So is the ture covenant, 

ner, common courſe in declarations ; but in a plea in bar it is no good . 

iff ; farm, And all the prothonotaries of the common pleas certified, 2- Roll. Rep, 


yin that lo are all their precedents ; and Log, and other clerks of the 11 
heſe queen's bench aid, ſo is their courſe. —And the judgment was 1. $0975 
| Oro. Car, 188. 
Cro. Jac. 333. $37». 1. Bac. Abr. $45» in notis. Cc . 665. Dougl. 667. 767. 
ö : O 2 Katherine 
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ci Katherine Hume again Luke Ogle. 


If an inditment A PPEAL of the death of her huſband. And declares, that the 
alledges themur- +. defendant, ſuch a day, at Ye/t-Lilburne in the ſaid county, 
8 1 ve him a mortal wound, of which, at Fetwood in the faid 
— on „ he t and * ſame 1 org Fs and ſo the ſaid 

and that defendant, the ſame and year, at Y/t-Lilburne aforeſaid, her 
the death h*p- ſaid huſband modo er Forms predic? 3 And although not 
—— df. guilty pleaded, and iſſue joined upon it, yet he waived it, and de- 
— hg QUT upon the declaration (as it was clearly held by Tux Cour 
the defendape ße might). For if the declaration be not good, it is in vain to pro- 
may demur after ceed to a trial; yet it was clearly held, that it is not peremptory to 
ifec joined; ,, the defendant; for if it be adjudged againſt him, it is but a 7%, 
Fitz. Cor. 12. 2 1 _ — — of = demurrer was, —— the death 
Dyer, 38. is ſuppoſed to be at Ve , and yet the murder is ſuppoſed to be 
1 — 59. at Weſi-Lilburne, which is 8 and cannot be; 5 although 
ins _ -s the itroke is ſuppoſed to be at YYe/t-Lilburne; yet it is not felony 
2. Hawk. 182. — _ 2 wy 5 3 and there the murder is ſup- 
265. 268. 41. to ne: and the caſe of Heyden, 4. Co. 41. was cited. 
10. Mod. 86. And as the indict ment there was inſufficient for the wn ſo here for 
e ee 216. the place, which is more material; for from this the venir ſhall 
Hot, — come; but if it had been, et /ic murdravit modo et formd prædicti, 
s,Ld.Ray.1288, it Na ee Raid, Rog 0 the ancient precedenu 
are, that the murder is ſuppoſed to be where the Hrobe was. — But 
Tur ſusrieEs held 2 the ads «vas ill; for of 
necefiity it muſt be at the place of his death. And although the 


precedents are ſo, yet they did ly ſub /ilentio, and were not well 


% ͤX.f OW RO ] uUuAn! n.... 
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examined, and not to be regarded, as Heyden's Caſe : and it ws cc 

reſolved, that there was no difference between the caſes ; and ad- W 

judged, that the appeal did abate. | 1 8 

| it 

Can 10. Sir Gilbert Gerrard, Maſter of the Rolls, againſt Mary no 

Dickenſon. | T 

| Erin Eafter Term, 31. ELA. Roll 483. — 

wh * ACTION UPON THE CASE, for flandering his title. And tur 

| FIR to A declared, that whereas he was Nat of the ; Þ ice of Hely, in tit] 

_ ander o a, the county of, &c. and Sir Ralph Egerton was in ſpeech with if 

. man's de · him (a) to have a leaſe of it for years, and offered ſo much for yes 

; $.C. 4. Co. 18.4. the rent, and ſo much for a fine; the defendant, præmiſſorum nm caf 

1 | ignara, but intending to ſlander his title, ſaid in the preſence of it 

' 222. divers, I' have a leaſe of the manor of Hely for ninety- nine tha 

5 Ce. Jac. 30. years; and ubliſhed a deed of leaſe to divers, affirming it to Wh 

| [ 7, Roll. Rep. be good, and offered to fell it, and all her intereſt in it; abi revers — 

"A 2 the defendant did know it to be a forged deed : and by reaſon of ut 

179 Þ, . 75 theſe words Sir Ralph Egerton would not take a leaſe; nor auy other Ga 

"| r. dy which he loſt the commodity of his land? to his damages mu 

1 bdbue thouſand pound. — The defendant pleaded, that one . Dict- par] 

1 enen, her huſband, died at Uxbridge, &c. after whoſe deceaſe tabs enfe 

| {| indentura qualis in narratione predict” ſpeciſtratur, et quoddam ſeriptun liſh, 

f  exemplificationis hujuſmodi talts indenturæ ſub magno fegillo Anglia Plai 

14 Agila“, came to the poſſeſſion of the defendant amongſt- other ati 

TH _ writings ; the which the. defendant-then and there did believe t ligat 

4 be a good leaſe, and duly made, ſealed and delivered; for which Ach. 

| - ſhe doth juſtify the words, aB HOC that ſhe did know it i ingi 
Ii 


4 
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pe a deed of a forged leaſe. Upon this it was demurred in law, G 
and argued by COKE and WARBERTON for the plaintiff ; and by Co 
ALTHAM and SNAGG, ſerjeants, for the defendant, —As to the bar, a 
it was held clearly by THe JusTicEs, and in manner confeſſed by 
the defendant's counſel, that it was ill; for ſhe faith, talis mdentura 
quali, c. ſo doth not anſwer to the deed in the declaration, for Y 
talis is not eadem (b). But as to the ſubſtance of the declaration, (+) Doc. Plec. 
it was moved, that the action did not lie; for the defendant faith $6- 
ſhe had a leaſe, which is not to be referred to the deed of leaſe, ref. agent b. 
but to the intereſt of the leaſe; and when ſhe claimeth an intereſt, 
he is not puniſhable (c), and the caſes of conſpiracy, 22. Edw. 3. -,) 1. Roll Rep. 
pl. 1. & 40. Edw. 3 pl. 19. and the caſes of publiſhing of forged 45g. 
deeds, 9. Hen. 6. pl. 26. 20. Hen. 6. pl. 11. 10. Hen. 7. pl. 29. 1. Sid. 79. 
15. Edw. 4. pl. 25. were cited, that the party is not puniſhable ro. Jace 164. 
claiming an intereſt, or not knowing it to be forged. —And divers 1135, 188. 
exceptions were taken to the declaration, —Firſt, It is not averred Hob. 20g. 
that the defendant had not title. —Second, It is ſaid, ſhe offered to Hetl, 161. 
ſell, but ſaith not tg whom; ſo incertain,—Third, That ſhe pub- 
liſhed diver/is per ſoni s, but ſhewed not to whom.—Fourth, It is 
ſaid, that ſhe knowing it to be forged publiſhed it; and no place 
ſhewn of her knowing, which is material and traverſable ; and ſo 
a place ought of neceſſity to be inferted.--Seg non allocatur. As to 
the matter, it was ſaid it was ſufficient to entitle the plaintiff to an 
action; for if one entitle a ſtranger to niy land, and not himſelf, 
an action lie. Trin. 24. Eliz. Johnſon w. Smith, the caſe was, 
oinſon enters into a communication with Sir H. Beding field to ſell 

im certain land, and the defendant knowing it, ſaid in the 
country, that a ſtranger bad a rent-charge out of it; by reaſon 
whereof Sir H. Bedingficld refuſed to proceed in the bargain ; and 
Midmay v. Stanfield was cited (4). So here, when ſhe deriveth no (4) Ante, 34. 
title to herſelf, but in effect ſaith her huſband had a leaſe, which 1. Ca 177. 
now is a ſtranger, an action lieth not.— WRA, Chief Fuftice. Moor, 144 
The words “ I have a leaſe, &c.” ſhall not be conſtrued that 
ſhe had a term or intere/t in the leaſe itſelf, but only an indenture 
of leaſe; and is as much as if ſhe had faid, that ſhe had an inden- 
ture of leaſe made to her huſband in her keeping, ſo makes no 
title to herſelf; and being ſo, all will agree ſhe is puniſhable. But yon. 475. 
If ſhe had ſaid, that ſhe had an intereſt or term for ninety-nine 
years, and entitled herſelf to it, it were otherwiſe. But in all 
caſes, when one doth entitle a ſtranger, it is not actionable, except 
it be ſhewn that ſome damage cometh to the proprietor by it, viz. 
that he cannot let it or ſell it, &c. (e) And that an action lieth not (s)Cro.Car.140s 
where one doth entitle himſelf, the caſe of 17. Edw. 4. pl. 3. doth Ye. 88. » 
prove it, For if one ſaith J. F. is his villein. an action lieth not; ys 

ut if he faith, . J. S. is villein to a ſtranger,” it is otherwiſe. — 

awDY, Fuſtice. The ſaying © I have a leaſe” amounts to as 
much as I have an intereft for years, for ſo it is intended in common 
parlance; and ſhe doth not onl ſay ſhe hath a leaſe, but this is 
enforced by offering to ſell it : bat it being alledged that ſhe pub- 
liſhed ir knowing it to be forged, and ſo doth endamage the 
plintiff, and of purpoſe to ſtop him to let, &c. it ſeemeth the 
> is maintainable. At common law, if one ſue a forged ob- 

ton knowing it to be ſo, an action of the eaſe lay (f) And (FYHob. 267. 

though ſhe claimeth a leaſe to herſelf, yet ſhe publiſhing it know - Fitzg. 98. 124. 
ing it be 7 2 . +. Poſt, $46. 

ug it to be forged, an action lieth : and although it is ſuid, that itis 36 
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Grnnand not publiſhed as a true deed, but qua verum, this is a plain affir. 
——_— mative that it was true. —Afterwards the plaintiff had judgment. 


Carr 15. John Hooper's Caſe. 


The addition OHN HOOPER, alias BaxTHOLOMEW, © ter, and others, 
muſt be placed were indicted upon the 8. Hen. 6. c. 9.—And becauſe the addi. 
pen mp 2 tion came after the alias, it was held void as to him, and the in- 
addition ee dictment diſcharged. —In the ſame indictment, one was indifted 
in anindiament by the name of J. the wife of J. S. of D. and it was moved, If this 


againſt a fen. were good without any other addition to the wife, of her myſtery, ' 


«vert is ſuffi. gf of her habitation GA DVV held it was not. —CLtxcn 


Sent. 
Poſt. 249. 583 FENNER contra. 


2. loſt. 659. Theol. b. 6. c. 14. f. 19. Moor, 354. 2. Leon. 183. $. Edw. 4. pl. 41. cen. 2. Hale, 175.0 
Co. Lit, 3. a. 2. Inſt. 669. 1. Com. Dig. 33. F. 24. * g 


. Edward Walwin's Caſe. 


| — re- RROR brought by him to reverſe an outlawry upon an indiQ- 


5 ment of murder. The error was, that inf the indictment he 

Ante, ze named Edward Malen de Mackre, and the capias was dt 
Mackreo ; and by the name of Walweene, whereas his name was 
Malioin: and for theſe cauſes the outlawry was reverſed. 


Catz 17. , Berkenhead againſt Nuthall. 


Variance in the I RROR upon a judgment in debt.—Error wis, that in the 
fon 8 E writ he demanded one hundred and ſixty- ſix pounds thirteen 
INS the de- ſhillings and fourpence, and in the declaration he demanded one 
claration is 4% hundred and ſeventy-one pounds ten ſhillings: and for this vari- 
is fatal. ance the judgment was reverſed. E 

Poſt. 185, 2+ Will, 394- 2+ Salk. 701. 6. Mod. 303. Cowp. 178. * 


" 


Gaines, The Archbiſhop of York againſt 22 
* RROR judgment in impefit —Variance wa 
bt E hens berotea the tecord and he w 0 


the writ; for one was of the 

o. ag. church of Bonnington with a double xn, and the other was Poxing- 
ten with a fingle u; and TAxriztp compared it to the caſe of 

attaint which was overthrown, becauſe one record was York, and 

the other Teri: but inter Coltefler et Colcheſter, in Bird and Shel- 

berie's Caſe, (Vide antes, 172.) it was held to be no difference, be- 

cauſe h non et litera, 8 ratio. Another variance, becauſe thy 

judgment was ſuppoſed to be given before LORD ANDERSON, and 

his companions ; whereas it was before Loxp Dyes, &c.—And 

this was held a great variance, and it was commanded to be er- 


amined, &c. 
—. Leverett againſt Townſend. 

ep the caſe. And declareth, that whereas he ws 
affiſe, may be ſeiſed of fixteen acres of land in D. and by reaſorf of it had 
brought for dif- after harveſt ſevered common in another parcel of land of twenty 
— acres adjoining there every year, the defendant had plowed thi 
land, by which he was diſturbed of his common. —After verdid, 
it was in arreſt of judgment, that he having a freehold in 
. the land, to which he claimed common, he was to have an affie, 
9. Co. 11a. b. and not an aim upon the caſe. 2. Hen. 4. pl. 11. 8. Eliz. Dyn, 
ES 258.—But Tus Count, and Coxz, who was of counſel of tic 


199. 215» 


$- Bl, Com, 240 4. Burr, 2426, | 
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leaſe be made to commence after the dea 
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fame part, held he might have one action or the other. But CoxeE Lv aer 
ſaid it was not expreſſed when the diſturbance was made, and fo 1% 
might be before harveſt, and then no cauſe of action. —=Gawpy /¶ ZR . 
— FENNER held it well enough; for the diſturbance was oy 

plowing up the land, which was a nuſance, and would remain fo 

always : but they would adviſe. 


Warter againſt Perry and Spring. 8 
QCIRE FACIAS againſt them, as mainpernors of Broke. They Ty a ſcire facies 
pleaded that B. was dead the day of the judgment given.—THE the bail may 
Coba at firſt held it no plea ; for it goeth in 3 judg- Plead that the 
ment, and proveth it to be erroneous, which cannot avoided — — vos 
but by error. But they might plead the death of Broke before the „ nb. 
ſcire foe 15, and after judgment; for then they. could not bring in Ante, 185. 
the vody.—But afterward the plea was received, becauſe they can- Rol. 1 
not have a writ of error to reverſe the judgment (a). * ee 
1. Leon. 101. 2-Mod. 308. 2. Bac. Abr. 189. Dougl. 38. 2. Term Rep. $764 
(a) See 17. Car. 2. c. 8. and 8. & 9. W. 3. c. 11. ſ. 6. . 
Veal againſt Roberts. 
Trinity Term, 32. Eliz. Roll 676. 
FJECT IONE FIRM E. The caſe was, Stevens was ſeiſed of A leaſe in rever- 
two cuſtomary meſſuages and lands to the ſame belonging; fion of ſeveral 
and Heydon was ſeiled of two other cuſtomary meſſuages and lands Par<tls of land 
to the ſame belonging; and . and M. were poſſeſſed of certain — I 
lands containing ten acres, called Normors (which were the land in happening of 
queſtion); all which were parcel of the poſſeſſions of the abbey fu contin- 
of Glouceſter. The abbot and convent let to John Yea! the faid gencies, ſhall 
four meſſuages and lands, necnon the ſaid lands called Normors, — mo 
* habendum et tenendum the ſaid meſſuages and lands, &c. necnon ſpectively as 
„the ſaid ten acres of land, 4 tempore mortis ſurſum redditionis, thoſe contingen« 
* forisfafture aut determinationis ſtatus et termini prædic] of Stevens, cies happen. 


Casr 2t, 


.* Heydon, N. and HW. for years, rendering rent.“ The eſtate for 5. Saund. 182. 


years in Normors expired; the other eſtates of Stevens and Heyden 2. Leon. 105. 
were in being, The queſtion was, If the leaſe ſhould commence 3. Bac. Abt. 
for Normors ?—JoansoN and SXAGG argued it ſhould not, till * 
all the eſtates were determined; for otherwiſe there ſhould be a 

t inconvenienco for the apportioning of the rent; and if a 
1 of J. S. and J. D. it 
ſhall not commence till both be dead. CovzN TRA and CokE # 


contra; and relied upon Juſtice Hyndham's Caſe, 5. Co. 7. 8. b. and 


Follard's Caſe there cited —Gawpy and FENNER, Juſtices, held 
clearly it ſhould commence preſently for Normors; and GawpyY 3 
relied upon Adams v. Mroteſlies (a), that a term in reverſion ſhall (=) Plowd. 116, 
commence not when the term is run out in time only, but alſo | 
when it is expired per ſurrender, or other means.—And FENNER 
ſaid, the caſe 18 ſtronger than Y/yndham's Caſe; for here are ſeveral 

endums, by reaſon of the word necnon;o<Afterward, Wray 


being preſent, it was adjudged accordingly. | 

Featherſton againff Hutchinſon. ©  . c 2. 
SSUMPSIT. And declares, That whereas the plaintiff had A promiſe by a 
taken the body of one H. in execution at the ſoit of F. S. by thizd perſon to 
virtue of a warrant directed to him as ſpecial bailiff; the defendant, Pay the Meri 


Priſoner in confideration of his being ſet at large, is void by 23. Hen. 6. c. 10. Ante, 19, 1. Lut. 556; 
reh. . 2. Bulft, 213. Godb. 259, = 175, 10. Co. t02- 3. Leon. 208. 1, Salk. 28. mn 
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Frarrzatros in conſideration he would permit him to go at large, and of two 
* Ja ſhillings to the defendant paid, &c promiſed to pay the plaintif 
seen, all the money in which H. was condemned. Upon non afſump/it 
Corp. 128. it was found for the plaintiff.—It was moved in arreſt of judg- 
* e. ment, that the conſideration is not good, being contrary to the 
— 965 ſtatute of 23. Hen. 6. c. 10. and that a promiſe and obligation was 
| all one. And though it be joined with another conſideration of 
two ſhillings, yet being void and againſt the ſtatute for part, it is 

void in all. 2 ide Dive et Manningham's Caſe, in Comment. f. 60, 


- z. Wolley, Dean of E. and the Chapter again/t Robinſon. - 


Tb ebaptey can "P RESPASS. For entering into the cloſe of the dean.—A fer 

— — — verdift found for the plaintiffs, it was moved in arreſt of 

— 3 _ judgment, that this action being brought for the poſſeſſions of the 

dean, dean only, the chapter was not to join: and for this cauſe judg- 
- ment was ſtayed. . 6 

. Carr 24 Warner againſt Young. : 


In treſpaſs, a TRESPASS. For entry into a wood called Demſil- wood in I. 


ING in Selk. The defendant pleaded, that the Duke of Nerf 
— — Was eie of this wood, and of a meſſuage and of land to the 


funge, by virtue ſame belonging, and let to him the faid meſſuage and lands for 
of a leaſe, muſt years by indenture; and by it did covenant, that for the repara- 
— . — tion of the houſe and the fencing, he might take trees in the 
wed, © © wood; and becauſe part of the houſe was decayed, he took the 
trees for reparation, &c.—Upon this the plaintiff demurred, be- 
cauſe he doth not ſhew the village or place where the meſſuage, 
&c. was. That if an iſſue was, that the meſſuage was not in de- 


cay, no place is known from whence the venue ſhould be.— And 


for this cauſe it was adjudged no good plea, and the plaintiff had 
judgment. | 
Ce 25. Bouche's Caſe. 


Indiment for SUF FOLK. He was indifted, for that he being conſtable of 
5 the hundred of H. arreſted one for burglary, and after at D. in 
ſhewing the the ſame county he let him eſcape.— And becauſe no place was 
place where the alledged where the arreſt was made; and if he ſhould plead net 
arreſt was guilty, the venue ſhould be as well from the place where the arreſt 
_— ee as from the place of the eſcape(s) it was held, the in- 
(«) Ante, 120. dictment was void, and the party was diſcharged. 


ca 26, Anonymous. 


The place from WILIS. Certain perſons were indicted for entering into the 
—— — foreſt called Grovely-foref?, and hunting there in a place 
hen the offence called Den/paw-wood. The indictment being traverſed, the tui 
"3s committed in Facias was awarded de vicineto de Grovely; and the jury appearing at 
a foreſt, the bar was diſcharged. '-For it was held, where a thing is ſuppo- 
1. Sid. 226, fed to be done in a place which is a village in the foreſt, the venir: 
Co. Lit. 184. facias ſhall be awarded de vicineto of the ſame village. But if it 
2. Roll- Ab. 622. doth not appear that it is a village, then it ſhall be de vicineto of the 
3 265. foreſt; as 47. Edw. 5. 6. Hen. 7. pl. 3. & 5. Hen. . But Gawyr 

3% and FENNER ſaid, that if the ſheriff returns, there is no ſuch vil- 


lage or pariſh, the venire facias ſhall be awarded de corpore * 
| | | th 


er 
of 


Michaelmas Term, 32. and 33. Eliz. In BR. 201 
Smith againf Hitchcock. „ 


, ACTION upon the caſe upon an lndebitates eft, 19. Novemb. In aſſump, the 


32. Eliz. The defendant pleads, that he was indebted to the confideration 


plaintiff in 200 I. 30. Eliz. for which he gave him his bond the n de traverſed 


where it is exe- 


ſame year; which ſum the plaintiff had recovered againſt him in cutory; but rae 
debt, and had execution, ABE Hoc that adtunc, antea vel where it is exe- 
p1ſtea, he was indebted to the plaintiff aliter vel ako modo. Upon cutea 
this plea it was demurred in law.—Pvodsey and Goprazx argu- 3* 15 
ed for the plaintiff, that this is no good plea; for it is but a tra- . 9 
verſe of the conſideration, which is not traverſable, but is to be 5 Mod. 34 
proved upon the- general iſſue; and this plea amounts but to a — 22 
ral iſſue: and though this be but matter of form, yet this Cop. 142. 
was alledged ſpecially upon the demurrer; and relied upon the caſe 
of 8. Hen. 6. 34. Hen. 6. the cafe of treſpaſs in à warren. And this 
plea doth anſwer to the aſſumpſit but by way of argument, 8. Hen. 5. 
pl. 9. 11. Edw. 4-—PARTRIDGE contra. For this is the ſubſtance 
a material part of the action; and for that relied upon 12. Hen. 4. 
J. and Kennerfly v. Cooper, Hill. 32. Eliz. pl. 5 —Gawdy, 
ice. In every action where wager of law lieth not, the convey- 
ance to the action, being a thing material, is traverſable, but 
here, becauſe the confideration is executed, it is not traverſable, as 
. Hen. 7. pl. . 21. Hen. 7. pl. 13-—Wray, C. J. and FENNER, 
The conſideration in an action upon the caſe is material, but not 
traverſable; as in an action of trover, the converſion is material, 


but not traverſable (a).—And it was adjudged for the plaintiff, © ©) J 


97- contra. 


Cullier and Cullier. Care 28. 


| THEY were ſued in the ſpiritual court for incontinency, and Theoathes oficis 


the Judges there would examine them upon their oath (a), if cannot be admi- 
they did it.—But becauſe nemo tenetur prodere ſeipſum in ſuch caſes — — 
of defamation, but only in cauſes teſtamentary and matrimonial, On 


where no diſcredit can be to the party by his oath, Coke prayed pol. 26a. 


2 prohibition ; and it was granted. — 
N Cro. fac. 7 | 
(a) This oath is aboliſhed in eriminel matters by 13, Car; 2. e. „ 


| Yeoman again Stenlack. W 


13 The entry of the warrant of attorney of the defen- Entry of the at- 


t was, ponit loco, but faith not ſuo.—But the entry being e ware 


that the plaintiff ponit loco ſuo, and that the defendant pant las ** 


finiliter, it is good enough: and the judgment was affirmed. Dougl. 116 


| Anonymous. Fe 
IN a bill of perjury, the partics being at iſſue, Cort took ex- In perjury on 
tion at the declaration; which was, that the defendant Fals3 5 Elis. it muſt 

wt, Wc, but faith not corruptt et voluntarit; but in the con- oo alenged 


ty n \ ., the 
cluſion of the declaration it was, et c falso, corruptè et veluntari? the — 


depoſuit.— But becauſe it was not al ged at the firſt, when the fact that the deſen- 

uns alledged, the declaration was adjudged inſufficient, and that dant depoſed 

2 nihil capiat per billam. 5 
147.2, Hawk. . Bae. Abr. Rex v. Cox, it was determined edges, 

aun on 8. Eliæ. ho wand wilfally** Ka . but in woke, Bud, — — 


maliciouly and corruprly” imply * wilfully,”* See Caſes in Crown Law, p. 67. 
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Car 31. Iſam and Paget againſt Hitchcock. 


P Trinity Term, 32. Elix. Roll 989. , 


Deſect of parties DEBT upon an obligation. The defendant pleads, that the ob- 
cannot be plead- ligation was made to them and to one Bellamy, and that they 
ro en, three had an action of debt depending againſt him; and demanded 

* #33 judgment A a&tio. Upon this it was demurred.— And becauſe the 
2. Ld, Raym. obligation made to two, upon which they counted, cannot be in- 


—_ X tended an obligation made to three; and if it be a plea, it is in 

39, abatement of the bill, and not in bar; it was adjudged without 
argument for the plaintiff. ae 

| Carn 32. Blaby againff Eaſtwigg and Eaſtwigg. 


The death of the ACTION ON THE CASE. Aſter verdict, it was alledged in 
—— — 55 — * judgment, —_— of the — — was dead after 
„. day of mf: privs. And becauſe the party had not day to plead it, 
— and the Court is not to take cognizance of ſuch informations, 
of judgment they regarded it not; but gave judgment for the plaintiff. 

after verdict. . Roll. Abr. 768. Cro. Car, 232. Cro. Jac, 646. 4. Leon. 15.— Sed vide Cro. Car, 504. 
3- Sid. 131. 1. Com. Dig. 76. . Will. 37. 

Case 33. Thomas againſt Ward. 
Trinity Term, 32. Eliz. Roll 947. 


ere, If where JT JECTIONE FIRMA. The plaintiff declared of a leaſe 
oe of the parties made to him of the manor of Middteton-Cheney by A. B. and 
to a Jeaſe agree C. The defendant doth entitle himſelf by a leaſe of the bi/hep of 
that &s will Rocheſter, long time before the leſſors of the plaintiff, &c. The 
fub peens feriſs Plaintiff by replication confeſſed the leaſe, but that it was by in- 
fache his in- denture; and the defendant by it did covenant, that he ſhould not 
tereſt therein, it put out or diſturb any of the tenants of their tenancies inhabiting 
— m kj go the ſaid manor, doing their duties according to the 
thereby Cuſtom o manor, /ub pœnd forisfatture of his intereſt: and 
— A condition ſheweth, that for that — — had ouſted one Ann Green, 
inſtead of a wnam tenentium et inbabitantium ibidem, of the tenement parcel of 
Cee the ſaid manor nuper in poſſeſſione et occupatione dict. A. Green, for 
385. this cauſe the biſhop entered for condition broken, and let it to 
1. Roll. Abr. the leſſors of the laintiff, And upon this the defendant did de- 
408. mur in — the cauſe alledged was, that this is no condition, 
— — bug only a covenant ; for they are the words of the leſſee only, and 
2. Com. Dig. not of the leſſor. But if the words had been, it is covenanted 
433. © * between them, &c.” it had been otherwiſe. 28. Hen. 8. Dyer, }- 
1. Wood's Con. Upon this difference, HoucuToON contra. Although the words 
Doug. 620. ſound as the words of the leſſee, yet being by indenture, they are 
the words of the one and other; and although the words ound 
in covenant, yet the intent of them is to defeat the eſtate, which 
(=) Plowd. 231. cannot be by covenant, but by condition. Browning u. Beeſton (a). 
And he cited a caſe to be, adjudged between Hill and Lockſon; 
where the leſſee covenanted to grind his corn at the mill of the 
. Jord, and other covenants ; and in the end of the indenture he 
did covenant to perform all the covenants within the ſame, &c. 
ſub pend fori facturæ; and for not grinding his corn, &c. the 
leſſor entered, and adjudged for him: and relied alſo upon 
21. Hen. 6. pl. 51. 32. Edu. 3. . Annuity” 30. where the wordt 
of one in a deed ſhall be conſtrued the words of the other. And 

of that opinion were Wray and Gawpy clearly. 


F | TANFIELD 
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But TANFLELD moved, though it be a condition, yet the breach Tron 

is not ſufficiently ſhewn.,—Firſt, Becauſe he ſaid, that he ouſted = 
land tx poſſe/ſione er inne A. G. and it may be, ſhe was The breach cfa 
land ayer is B no la eſtate but by difkcifin? and it on ——ů— 

| to have been nuper in tenurd er occupatione 4. G.—Secondly, That neun. 

) he ouſted A. G. que fecit debitum ſuum before expulſion, which 

| may he ſhe did it at once, and not always, as ſhe ought to do.— 

Thirdly, It is not faid ſhe did her duty according to the cuſtom 

q of the manor, but pow nw debitum ; which may be intended only 
in doing reverence, not in doing her duty according to the 
cuſtom of the manor.—And theſe and other faults were held in- 
curable ; and thereupon it was adjudged for the defendant. 


Smith againſt Bernard. 41 Care 34 


EBT upon an obligation. The defendant pleads outlawry in Final judgmom 
the plaintiff, and concludes in abatement. The plaintiff all be givenan 
: $ aul.tiel record. The defendant had day to bring in the re- Pts come 
cord, and did fail at the day.—And becauſe it was debt upon obliga - 3 
-_ Jn —_ —_— you — bar, — failing of the record, in abatement. 
iati gment : but otherwiſe it is in debt upon con- 
aft ; for there the queen ſhall not have it. 255 — 
. Lev. 312. 1. Vent. 136. Salk, 3. 2. WHf. 367. 3. Bac. Abr. 76. 


Gunnell againſt Bradiſh. 883 


A VENIRE FAClIAs iſſued, bearing date the ſeventh of Tuly, Procets wetod 

7 and was returnable the fixth of Fuly.—And becauſe this was a after its return 
judicial fs, and may be returnable ge die in diem, it was held, d ende 
it may be well amended. And it was ſaid, that it is uſual in the g 3, 2 


common pleas, if a judicial proceſs bears tee upon Sunday, to nn oy 
amend it. ; _ Poſt. 543+ 
2. Cro. Jac. 162.442. Noy, 57. f. Str. 138. 1. Com. Dig. 316. 3. Bac. Abr. 273. 


Sir George Fermor again Brooke. cn 36. 


ACT ION UPON THE CASE, for erecting a bake-houſe in 4 prefeription 
Toffiter. Aud declares, that whereas time out of mind, &c. at the hat- 
there had been a manor called Toffiter in the ſame county; and For — room 
the ſame time, there had been a town of Toſſiter; and x all the Mall not 64. 
land within the ſaid town of Toffiter had been holden of the ſaid dfwhere than at 
| manor, of which he is lord; and that he and all his anceſtors, Eure 
nd allthoſe whoſe eſtate, &c. had uſed to have a bake-houſe, and gang e . 
U baker there, to bake white · bread and horſe · bread for all the in- be good. 
F there, and ſtrangers paſſengers; and that none by the , fu. Abe 
ad time, &c, had uſed to have a bake-houſe there, but by their — Gt 
Damen: yet the defendant had erected a bake-houſe there, 8. Co. 125. b. , 
Acumentum ſuum. The , defendant taketh all by proteſtation, . Leon. 142. 
2 that he con eſſed, that there is ſuch a town ; and pleaded, mw 22 
br t at the time when he erected his bake-houſe, that there were 2 oak 
; — bakers there, and that he was an apprentice to the trade, and 675. i 
t he ſet up the bake-houſe for the benefit of all perſons, as it Cp. 17. 
= lawful for him to do.—And upon this plea the plaintiff de- Pough 248-221, 
wy, and it was argued by Fxancis MoRGAN. for the plaintif, f 
SUCKLEY for the defendaut.— And it was adjudged for 4 
f . | plaintiff; 
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Firuon Plaintiff; for the cuſtom is between the lord and his tenants, 
gent Which by indenture may have a good and lawful beginning; and 
Baooxs. peradventure their lands were given to them upon this condition; 
ee and it is reaſonable that the lord maintaining a bake-houſe, that 
for this charge they ſhould have reaſonable recompence. And the 

plaintiff had judgment. Vide 8. Co. 125. b. 


Stretton againſt Browne. 


e FALSE IMPRISONMENT. The defendant juſtifieth, that he 
eee was conſtable of B. and that be appointed the plaintiff to 
fuſe to watch, Watch there; and becauſe he refuſed, he put him in the ſtocks, 
the cenſtable And upon this it was demurred.—Firſt, Becauſe the defendant did 
may put him in not ſhew that the plaintiff was an inhabitant there; and he can- 
— not appoint a ſtranger to watch, neither by the ſtatute of M incheſ- 

7 ter, 13. Edw. 1. c. 4. nor by 5. Hen. 4. c. 3.—Secondly, It was 
— +... 3 the conſtable cannot impriſon one for refuſing to watch, 
2 but muſt complain to a juſtice of e, and he may inflit 
Comb. 243. Puniſhment upon the refuſers.— Thirdly, That he ought to ſhew 
2. Hawk. 129. it was the plaintiff s turn to watch.— Cx IA. For the firſt cauſe 


3- Dough. on clearly, the plea is not good But for the ſecond, Wray, C. |, 


Case 37. 


— held, that the conſtable might 3 one for refuſing to watch. 


** —GawDyY contra. —And for the 
plaintiff. | 
'- Caen 38. Bradley againff Whorewood. 


Variance. R EPLEVIN. In the writ the defendant was named H/horewnd, 
1. Roll. Abr. and in the count, and proceeding after, he was named Hore- 
199% woed ; and this variance. after verdi& was alledged in arreſt of 
| judgment.— But notwithſtanding it was held good; for it is as if 
there were no original, which is helped by the ſtatute ; and if it 
be ſaid a variance, it may be amended: and the plaintiff had 
judgment. l 
e 39 Wellock again Hammond. 
. DE | Trinity Term, 32. Eliz. - Roll 481. 
A copyholder iv TRESPASS, The caſe upon ſpecial verdict was, Thomas Hol. 
4p — lock, copyholder in fee of Hand of the nature of borough 
land worth 41. a Eng/;/Þ, diſcendible to the puiſne ſon and puiſne brother, had iſſue 
year to the uſe four ſons and a daughter; and ſurrenders the land to the uſe of his 
of his will =_ will; and deviſeth the land to his wife for life, remainder to Jo 
need "like, re. his eldeſt ſon, paying forty 3 to each of his brothers and 
mainder to his to his ſiſter, within two years after the death of his wife; and 
eldeſt ſon,paying dieth. The wife enters; and dieth. John enters, and payeth not 
403. to cach of the legacies within two years; but within five years he payeth 
— is. William the youngeſt ſon dieth without iſſue. John ſur- 
within two years renders the land to the uſe of his will, and deviſeth them to his 
after the death wife; and dieth. The wife enters, and takes the defendant to huſ- 
of. his wife. band. Richerd as puiſne brother and heir enters; the defendant 
— — 4 ouſts him; he brings treſpaſs ; and it was found that the land was 
— t be worth four pounds * amum. The queſtion was, If the entry of 
payment the CGoDFREY and CokE for the plaintiff | 1 
re ſan may ente. j for the word gaying tha!l be conſtrued a hnniation, and not a condition, Ante, 106. 
Poſt, 360. 376. 378. 454+ $33- | 3 1 


rſt cauſe it was adjudged ſor the 
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The firſt point. The land being worth four ee er annum, Wirte 
and John being to pay eight pounds, what eſtate paſſeth by the — 
deviſe? And they argued, that an eſtate for life only paſſeth, for 
no eftate is limited; and the conſideration is too little to make it S. C. 3. Rep. 21. 
a fee-fimple. And GopyRey cited a caſe in 10. Elia. between CHs 114. 
Flatman and Clowton, that it was held by all THE JusTICEs, ex- Cc 20tt 
cept WESTON, accordingly: but when the conſideration is of the Dyer, 351. 54. 
a of the land, or near the value, it is otherwiſe.— Second point, Cro. Jae. 525. 
If the words paying be a limitation or condition? And they argued * — 599+ 
it was a limitation and not a condition; for if it be a condition it : M CES 
is void, and to no purpoſe, for it ſhall deſcend to him that is heir Bre. Tefl. 18. 
to the condition; and bs is extinct, and no remedy to compel him Bro. ER. 78. 
to pay the forty ſhillings ; and therefore the law ſhall conſtrue it — 
a limitation of his eſtate, that it ſhall ceaſe if he doth not pay it; 2 — 32 


and the law ſhall transfer it to the heir in borough Engli/h. And , pun. 68. 


although the words ſound as a condition, yet becauſe they being Oub. on Dev. 


ſo conſtrued would be void, they ſhall be expounded as a limita- 21, 22. «19. * 
tion; and cited Crickmer*s Caſe, which vide ante, Mich. 31. & 22. — Car. 138. 
Eli. placito 8.— Sn IR LEV an Nay oye contra. It is a fee - ſimple; Ren er” 
for he payeth a conſideration for it, and the value is not material, ,,, 423. 
and cited 29. Hen. 8. Br. © Te/taments,” 1b. 6.Edw.6. Br.“ Eftates,” Goldi. 134. 

78. 38. Edw. 3. git The words are ſufficient and apt Noy, 57. 

to make a condition. 7. Edw. 6. Dyer, 74+ 3. Mar 127. 18. Eliz. * — 
Dyer, 348. And this can be no limitation, becauſe the lands are 1. Lat g 
limited to other, if he pays not the money. And be it a condition Eq.Ca.Ab.206, 
or limitation, it is not found there was any demand of the money, 3. Witf. 248. 
and fo no breach, —Cvrra. It is a fee, ſor the value is not Com. Rep. 72, 
material, and no book ſpeaks of the value. Secondly, It is aj, 
limitation, and not a condition; for if it be condition, it,doth ga. > rg 
extinguiſh in the heir, and no remedy for the money; but being a Stra. 129. 799. 
limitation, the law ſhall conſtrue it, that upon the non-payment of 1086. 1128. 
the money his eſtate ſhall ceaſe, and then the law ſhall carry it to 2 * 

the heir by cuſtom, without any limitation over. And in a deviſe , Mod. wy 
it may well be that an eſtate in fee ſhall ceaſe in one, and ſhall 3. Com. pig. 
be transferred to another. Thirdly, The — to be paid 24. 35. 


without requeſt : and it was adjudged for the plaintiff. Vide 3. Co. 20. b. * 328. 
2 Bac. Abr. 72. 3 Bac. Abr. 18. 23. 4. Burr. 1933. 1940+ 1. Bl Rep. 610. 2. Bl. Com. 156. LO wee: 


Argument, 35. 1. Bro. Ch- Rep. 191. Swinb. 113. 4. Bac. Abr. 321. Powel on Dev. 263. Cowp. 836. 


1. Bro, Caf, Ch. 194. | 
. Scroggs again Griffin. | Gals 46. 


A SSUMPSIT. The plaintiff declared, that whereas one Brown, On a promiſe to 
and another did run for a wager of five pounds, which Brown Py on requeſt, 
did win; and upon communicati6n of it, the plaintiff did affirm, —— 
that there was iſceit and covin uſed in the faid match ; the de- — —— 
ndant adtunc et ibidem, in conſideration of twelve-pence deliver- aQion includes 
ed to him by the plaintiff, aſſumed, that if he could prove that both proof and 
thete was diſceit in the running, that he upon reque/? would give requeſt, 
him forty ſhillings. Upon non aſſumpſit pleaded, and found for 1. Lutwyche, 
the Phinciff, it was alledged, that requeſt muſt be after the proof 565. 
made—Curra contra. Proof ought always to be in the ſame . Je. 234. 
action, but when proof is referred to a particular perſon; and he fab. 92. 
can do no otherwiſe than he doth here: the action includes proof x. Sid, 313, 


and requeſt, And the plaintiff had judgment, 
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Cary 41. 5 : Bennet againſt Shortwright. 
| | Trinity Term, 30. Bliz. Rell 774. 


To fet out the OHIBITION upon a ſuit for tithes of corn, wool, and calves, 
tenth theaf js a And for the corn makes ſuggeſtion, that they had uſed in the 
— gs ior parith to pay the tenth ſheaf in ſatisfaction of all tithes for corn 
— to the parſon; and that he ſet them out, and the parſon had them; 


ke taken on jt. and miniſtered this plea in the court chriſtian, and they would 


not allow it. It was held by THz Covxr, it was a good ſuggeſ. 
tion; for if he ſet out the tithes, and the parſon would not take 
them, there is no reaſon he ſhould be charged again. And there- 
fore Gobraxx ſaid he would take iſſue upon it: and it was held 
On a modus to he might —For the wool, he made another fuggeſtion. For the 
db. for the calves, he ſaid, they uſed to pay within the faid pariſh, &c. wo- 
tw in fen of Pence for the milk of every cow in fatisfaftion of calves ; and 
exbves, if it ap- the proofs were, that there was ſuch a uſage for all the land, ex- 
| 222 . farms, (An for oy eng 8 erk 

em were ex- iption, for it may be th nds were parcel of the fire 
pic, aconfal. farms; but \f it had been proved that the lands were not parcel, 


2. Lech. 107. 


a it "el you otherwiſe —And for this cauſe a confultation wa 
Care 42. | . Naſh againff Molins. 


A priory dif. ROHIBITION for ſuing for tithes in Becking-pert in E/ix. 
Aal enn, And furmiſed, that 2 were parcel of the potions of 
charged in the and his predeceſſors had held it. diſcharged of tithes aus ann 
bones of the tionis ; ang pleaded the 31. 8. c. 13. The detendant p 
: _ payee, that the prior and his predece did nat hold them daicharged. 
| ane evirence® Upon this iflue was joined; and being tried at bar, it did appear 
Chat it had never l 2 > — 
paid, will prove Upon the evidence, t os £46 or his predecefiors, time out of 
the preſcription. mind, never paid tithes. unit 
Fo. ars poflctbon, real compofition, or other cauſe to ſhew it diſcharged. 
Fund. 66, 296. —COKE ſaid it was no evidence; for it is a preſcription i n di- 


Wood's Inſt. cimando.— CR TA contra. For a ſpiritual man may prefcribe n zu - 


74. decimande, and by the 31. Hen 8. c. 13. he ſhall hold it diſcharged 
Far nee as the prior held it; and if he held it diſcharged, wor refert by what 


Leben, means; for it ſhall be intended by lawful means. And the jun 


Cro. Jac. 559- afterwards found fox the plamtiff. b £1 : 
Carr 43 IT̃0coley agu Windham. | 


The promiſe of A SSUMPSIT. For that there were controverſies between him 
— —— and the defendant for the profits of certain lands, which the 
| $ieratiooof or- £,11.cr. of the defendant had taken in his life-time ; and that bs 
foir in chancery had purchaſed a writ out of chancery againſt the defendant, to the 
to which be was intent to exhibit a bill againſt him. Upon the return of the will 
wa liable, will for the ſaid profits, the defendant, in confideration he ſhould for- 
yo n ceaſe his ſuit, promiſed to him, that if he could yo that his 
7-4 16. | father had taken the profits, or had the poſſeſpon of the ſaid land 
Poſt. 7:0. © under the title of the father of the plaintiff, that he would pay 
1. Ren. Abs, him for the profits of the ſaid land! and faid in ate, that be ft 
24-28. proved that the father of the defendant had taken the pro 

Moor, 702. 65 5, 1, Leon. 114. Yelv. 384. 3, Bulſt, 44. Strange, 532% * 
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at no cavſc was ſhewn by unity of 
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And it was 


Humphrey Smal wood, Richard Cole, and Th. Sale, againſ Car . 


| N IMPEDIT brought by the | mcg 2s executors of A grant of a 
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under the title of the father of the plaintiff: and upon non aſſumpſit, Too ur 
it was found for the plaintiff.-CokE. This is no conſideration; 2 
for the ſuit in chancery was unjuſt, and then the ſtaying of it is 
no good conſideration; and he ſheweth not how the father of the 

defendant did hold it, viz. by leaſe or otherwiſe. —-Cur1a. It is 

no conſideration ; for if the father of the defendant did take the 

profits, it is not reaſon his ſon ſhould anſwer for them; and ſo Poſt. 183. 
the ſuit in chancery unjuſt, and the ſtaying of it no good conſider- 

ation : but if the ſuit had been for evidences, or otherwiſe, the 

ſtaying of it had been a good conſideration : but here it is for a 
perſonal tort ; for which neither the executor or heir are to anſwer. 

And Trinity Term, 33. Eliz. it being moved again, all THE CouRT 

held it no good conſideration; for he did not alledge he was heir 

or executor, and ſo had no colour to charge him ; and if it had 

been ſo alledged, yet no cauſe to charge him for a perſonal tert. 
„ for the defendant, 


the Biſhop of Coventry, and Marſh 
Michaelmas Term, 33. & 33. Eliz. | In the Common Pleas. 
Eafter Term, 32. Eliz. Roll 2065, 


John Sale for the archdeaconry of „which was abated next avoidanceis 
Trin. 31. Eliz. (a) and was now revived. And three queſtions 1 
were now moved.—Firſt, The plaintiffs did count of a grant rant it, but 


ol the next avoidance made to their teſtator, 23. Elix. by the now not againit his 


biſhop the defendant, and made their title by it. If this grant be. ſucceſſor ; and 
a good grant within the 1. £kz. c. 19. And if it be not good, an, 
if it be void againſt the biſhop himſelf, or only voidable by the 4 
ſucceſſor, and not by him that granted it? Second, If the execu- und a prefent- 
tors may maintain an action for a diſturbance made to their teſtator ment by the 

by the equity of the 4. Edw. 3. c. 7. which giveth action for bibop for fix 
goods taken in the time of the teſtator?—Thuard, he biſhop defen- NY — 
dant pleads a preſentment by himſelf, as patron and ordinary of , „lerty wich- 
Mar/h, the other defendant; and that he was inſtituted and in- in the ſtatute of. 
ducted for ſix months before the action brought; and ſo pleads Weſtminſter. 
plenarty : If this were a plenarty within the ſtatute of Weſt. 2. ?— p 247: 


Alfter 2 by the ſerjeants, THE Jus ricks reſolved for tage 


plain Firſt, That this t was good againſt the biſhop 3. Co, 59- 

that granted it ; for the ma —— Br his benefit, but - yp ag — 
for the benefit of his ſucceſſor, that he ſhall not be prejudiced by Cre. Car. 3, 
the act of his ſucceſſor. But they held that a grant of — 2. Inſt, 35 
avoidance is within the 1. EAx. c. 10. and his ſucceſſor may 3. Co. . 
avoid it.—Secondly, That this action was within the equity of '* Ce 

4 Edw. 3. e. J. for it is a chattel that ſhould go to the executor, if 1. Nad. 28d. 
the diſturbance had not been; and for a diſturbance in their own 2. Mod. 56. 
ume, they ſhall recover damages to the uſe of the teſtator; by the. Bac. Abr. 
ſame rea on, for a diſturbance in the time of their teſtator, they 4) "3. ax 
thall recover damages, by the equity of the 4. Edius 3. c. Nine Rep] 


( Ante, 161. ' 
Thirdly, 


ufes ſhall be ex- 
poended in the 


a will. 


$. C. 6. Co. 64. 
. Co. 118. 
Coup. 6 


{-) r.Co. 95-b. 
Moor, 173. 

Co. Lit. 373. 2, 
. Co. 64.b. 


CR 3. 


upon a ſtatute 
Kaple hes in the 
king's bench, 
thoveh it was 
+ acknowhecged 
by an infant. 


Hor the inſpec- 
tion of infancy 


cio. Jac. 59- 


Casr >. £ 


— 


1 would adviſe. 4 2 
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Thirdly, They all held, that this is not a plenarty within the ſta- 
tute of N. 2. for it muſt be ex praſentatione, non ex collatiqne. 
And the plaintiffs had judgment. . 


Carter agaizff Ringſtead. 
Hilary Term, 32. Eliz. Roll 120. 


A decuraion os *JRESPASS. Upon fpecial verdift the caſe was, 7. Buy 


35. Hen. g. was ſeiſed of divers lands in Odyham, and of the 
manor of Stapely in Odyham, and covenanted by indenture to 


time manner as ſyffer a recovery of all his lands of Odrham, and of the manor of 


Stapely. and of his lands in A. and J. and that this recove 

ſhall be of all his lands in Odyham, to the uſe of himſelf and his 
wife for their lives, and after to divers other uſes; and for the 
manor of Stapely in Odzham, that the recovery ſhall be to the uſe 


of himſelf, and of the heirs of his body, and after to other uſes: 


the recovery was ſuffered 3 Bury dieth, and his wife 
married Carter. . The queſtion was, If ſhe ſhall have all the lands 
in Odyham, or all except the manor of Stapely ? 

PER Cur1Aam. She ſhall have nothing in the manor of _; 
for although by the firſt part. of the deed ſhe 1s to have all the 
lands in Odyham, yet this being by way of declaration of his in- 
tent and meaning, it ſhall be expounded à a will, of which every 
part ſhall ſtand together if it may (a). And therefore it being ex- 
— ſhewn, that the manor of Stapely ſhall be to other uſes, the 

w ſhall expound it ſo, and ſhall not be carried to her by the 
firſt words in the deed. And fo the opinion of THE Couxr was 


againſt the plaintiff. 3 


/ Clavell againf Mallory. | 


UDITA QUERELA, upon a ftatute ſtaple acknowledged by 

one within age. And it was much queſtioned if the ſuit might 
be in this court, or ought to be in chancery. 16. Eliz. Dyer, 322. 
And a precedent was fhewn in 2. Hen. 5 that it lieth not here, but 
was to be in chancery.—But divers other precedents were ſhewn, 
that ſuits have been upon a ſtatute ſtaple in this court; and it was 


therefore ruled, that it lieth here, for the chancery bath no more 


record of it than this court; for the ſtatute doth remain with the 


party; and the precedents in the Book of Entries are, that ſuit had 


n here, and there is a writ for it in the Regiſter : and therefore 
they reſolved, that a ſuit might be upon it in this court, and in 
the queen's bench, as well as in chancery. _ , 

Another matter was moved, that in the record the inſpection of 
the infant is not mentioned, and be is now of full age; ſo he 


tall be pleaded. cannot be inſpected. But the prothonotaries ſaid, that the entry 


is, qued venit in propriũ perfond, and prayeth ar. inſpection, and the 
Court would 2 * proof of his age, and ſo is their com- 


mon courſe; and accordingly a precedent was ſhewn, Trinih, 
2. Eliz. Roll 194.—But THE Cour ſeemed to doubt of it, and 


Rook 


4 * 


ms . — — —ͤ— + a 


bg — wh 


* 
LAY 
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Rook againſt Wilmot. Care 4. 


EBT upon a recovery of damages in the exchequer. The de- In debt upon a 
fendant pleaded, that a freri facias iſſued out of the exchequer judgment, plea 
to levy the damages, and upon it he had paid the money to the wen * 1 
ſheriff, who was diſcharged of his office before the return of the 5g Ao ona ” 
writ (a); but the new ſheriff returned, that he receit ſuch a writ ſo eg, 238. 
indorſed, viz. fieri feci de bonis, &c. the ſum demanded (but the „eie. a 
money was not brought into court), Upon this the plaintiff did Latch. 539. 
| demur. —And it was adjudged for the defendant, that the plaintiff 5. Co. go. 
ſhould be barred ; for he having once paid the money, it is not Moor, 462, 
reaſon he ſhould be compelled to pay it again; and the plaintiff is & ew 194 
put to his remedy againſt the ancient ſheriff, if he will. Vide a. = 
poflea, Tr. 33. Elix. | Cro. Jac. 73. 
2. Lev. 203+ 2. Mod. 214. Salk. 223. 2. Ld, Ray. 1072, 


(a) See 20. Geo. 3. c. 37. and 3. Geo. 3. c. 15. ſ. 9. 


John Fabian againſt Winſton. Casr 5. 
Trinity Term, 31. Eliz. Roll | 


TRESPASS for land in Uxbridge. The queſtion was upon the The demand of 
avoiding of a_leaſe upon condition for non-payment of the _ np 
rent. The condition was, that if he doth not pay the rent at the du, a in 
feaſts, in which, &c. or within twenty days after, that then, &c. ,j.;aing it 
And upon a ſpecial traverſe the iſſue was, If the plaintiff by Edm. ought to be ex- 
Bedle demanded 71. 10s. of rent due to him for half-a-year, the prefſed when ir 
twentieth day aſter the feaſt, by the ſpace of half an hour before ances ee 
the ſun ſet? And upon a ſpecial verdit it was found, that the the duration of 
| ſaid Ed. Bedle petiit 71. 10s. pro redditu dimidii anni, ANGLICE for the demand is | 
half-a-year's rent, prefato J. Fabian tunc debit” pro tenementis pra- not material. | 
itlis, and there remained demanding the rent by the ſpace of a Ante, 140. 157. 
quarter of an hour, et non plus before the ſun ſet, tanguam ad and 1. Leon. 30g. 
after the ſun · ſet; and that no rent was due but the half year's rent Allen, 94. 
due at the feaſt of the Annunciation betore. The queſtion was, If . bins 
this verdit was found for the plaintiff or defendant?—And all Dougl. 4 
THE CourT held, as for. the time, although it was not found to 
be half an hour, but a'quarter of an hour, yet it was a good de- 
mand: for being demanded well enough for the time, it is not 
material although ithe not preciſely according to the traverſe. But 
they all held this demand of the rent (then due) is not good; for 
e ought preciſely to ſhew upon his demand, what rent he de- 
' mands; for if it were due five years before, it was then due; and 
therefore he ought expreſsly to ſhew what rent, and for what time 
he demanded it: and although the jury found that no other rent was 
due, yet it is not material, for the requeſt muſt be certain, And it 


— 1 — TO „ — 9 * 


- 


was adjudged for the defendant. 


— — 2 ** 


Giles Long againff Heminge. 8 
Trinity Term, 30. Eliæ. Roll 2024. | | 


—— IMPEDIT, for diſturbing him to preſent to the An advowſon 
church of Fromebeliett. And declareth of an advowſon appen- PPendant is 


Gant to the manor of Fromebellett, by a feoffment of the manor by y +> apr png | 


Manor, and not to the rents or ſervices, yer, 70. b. 1. Roll. Abr. 230. 12. Coke. 104. Co. Lit. 122. a. 


1 Leon. 222. Sav, 103. 1+ Leon, 207, 4. Leon. 216. Doder, Adv. 42. and fee Mr. Hargrave's now 
[1] Co. Lit. 126. b. 3 


CRO, ELIZ, PART 1. * . Thomas N 
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| 
: 
| 
| Lox6 Thomas Long. The defendant made title to it, and traverſeth, 
bl. 22 ABSQUE HOC that Thomas Long enfeoffed him of the manor, with 
| ngk. the advowſon appendant. The jury found a ſpecial verdig, 
| 6 that the ſaid Thomas Long was ſeiſed in fee of a capital meſſuage 
| „and demeſne land in Fromebellett, and of the ſervices of fealtr, 
| % and one penny rent, by the hand of Milliam Coyte, who wa 
| &« ſeiſed of certain lands in fee in Fromebellett, and held them by 
| „the ſaid ſervices of the ſaid Thomas Long; and that the aid 
1 capital meſſuage, lands, and ſervices, were known by the name 
1 „ of the manor of Fromebellett ; and that the ſaid advowſon had 
| been always belonging to the ſaid tenements, ſive manerio de Frome 
«« be/lett , and that . Eliz. the ſaid Thomas Long, by parole without 
«« deed, gave the ſaid meſſuage, and all the fai tenements, with 
* the advowſon to the plaintiff, and made livery accordingly; and 
« afterward, 17. Eliz. the ſaid Thomas Long granted the advowſon 
| „ to the defendant; and that 25. Eliz. Mill. Coyte the tenant did 
1 attorn to the feoffinent; and upon all this matter, they praved the W 
4 * diſcretion of the Court.” THE Cour reſolved for the plain- 
| tiff; for they all agreed it was a good manor, though all the 
() Vide 2. Bl. tenants but one are diſmembered from it (a), and when the at- 
Com. 91. cor, tornment came (5) he had then the entire manor. And they ſaid, 
(5) Doug). 281. that an advowſon is properly appendant to the demeſnes, and not 
Ante, 39. to the ſervices; and by the livery of the demeſnes, the advowſon 
paſſed, and had paſſed, althoug there had been no attornment. 
And it was adjudgcd for the plaintiff. | 


Carr 7. | Biſhop againſt Harecourt. 
| | Trinity Term, 32. Eliz. Roll 511, 


The effoin day SSUMPSIT. And declared, that in conſideration of, &c. the 
is ſtrietly the defendant did afſume ad deliberandum quandam indenturam ante 
Grit day of the ſinem Termini Sandiæ Trinitatis tum proxim” ſequent. and the promiſe 
— — was, 5. June. The plaintiff alledgeth, that Trinity Term incipit 
* m the '7- 40 — et finid it 26. die Junii: and that he had not delivered, 
Court will not &c. Upon non aſſumpfit, it was found for the plaintiff ; and it 


ex officio take was moved in arreſt of judgment, that the Court ex officio is to 


1.9 notice of its take notice of the beginning of the term, and that was the eſiin 
„ or concluſion, day, Which was 3. Jumi, and then the indenture was not to be de- 
432 Poſt. 227, hvered till Trinity Term was a twelvemonth.—Of that opinion was 
13 AxpExsox; for the eſſoin day is the firſt day of the term, and ſo 
A & 00.37 2- taken in all pleas and returns. The THREE OTHER JUSTICES 

| | . 53 contra. For the plaintiff had expreſsly alledged, that the term 


28 = began the 7. Juni, and the defendant had not denied it; and the 

. Court ex gi e are not to ſearch the rolls of the court, &c. But 

2. Sid. 308. admitting they ought ſo to do, and although in law the gſin day 
A e — is the rt day of the term, and writs may be returned then, Jet 
Tem Rev, in common fſpecch that is the firſt day when the Court ſits.—And 

116. ANDER£ONagainit his own opinion gave judgment for the plaintiff IN 
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Hilary Term, 8 
43. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kut. Chief Juſtice. 
Sir Francis Gawdy, Kt. 

John Clench, E/q. Tuſticess 
Edward Fenner, E/q. 

Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 


William Parſons, alias Frowde, againſt Chriſtopher Parſons, Catz 


alias Frowde. 
Trinity Term, 32. Eliz. Roll 


EBT ori bond for cool. The condition was to ſtand to an award that 

T) an arbitrement. The arbitrators amongſt other articles 4. ſhall exjoy a 
awarded, that the defendant ſhould enjoy a houſe called % paying rent 

Bennet's-houſe, of which the plaintiff was leſſee bh years during edu eggs 
the term, paying to the plaintiff yearly twenty ſhillings ; and for the non-perfor- 
non-payment of this twenty ſhillings, action was brought. The mance of which 
defendant pleaded payment, and iſſue was joined, and found againſt te eſtate ſhall 
him.—It was alledged in arreſt of judgment, that this was a con- =_ 
dition annexed to the award, and by non-payment of it his eſtate * 
ſhould ceaſe ; and not ſuch part of the award, that for the non- — 1 
angry of it debt ſhould be upon the obligation. But THe — aged 

ovkT held clearly, that this was part of the award, and for non- n 
payment of it debt might be brought upon the obligation; and 
lo was the intent of the arbitrators. 

Another exception was, that the replication was, et prædictus The emifion 
IVlielmus Parſons,” and faith not“ alias Frowde,” ſo part of his of an alias de- 
name is omitted, and he is not intended the ſame perſon that was will not vi- 
named before, —But THE Cour held it not material; for it being dine an award. 
et prædictus Millielmus, that which cometh afterwards is not 
material, and it cannot be intended another perſon; and if it be, 

t ſhall be amended. And it was adjudged for che plaintiff, —NoTa, ' 
Mich. 18. & 19. Eliz. in Treſſam v. Robbins, accordingly adjudged 
for the firſt point. 


See 9. &. 10. Will. 3. c. 15. f. 2. 
Robert Limmer again William Every. Car te 


RROR. The error aſſigned was, That the faid }Ylliam Every At admin 
had brought debt upon an obligation by the name of William tor pw per 
«7 adminiſtrator bonorum et catallor. A. E. durante minore late noreevtatecaunce 


E. executor of the ſaid 4. E. executor of R. Every; and oy. <0 


demands a debt upon an obligation of twenty-nine pounds made nn the goods 
; of the perſon to 2 the infant's teſtator was executor, 2. Lev. 339. 
- to 


— — — . ð˙— . —: —— 


——— — — 
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Co. Lit. 229, a, 3» Wood's Con. 233. 1. Term Rep. 86. 3 
J A 229. 8 Y | , . bargu 
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Linn to the ſaid R. Every, the firſt teſtator; whereas he could not brine 
* an action by this name, but as adminiſtrator of R. Every. But it 
Vas ſaid, that adminiſtration of the goods of R. Every being com. 
Hob. 246. mitted to him by this name, omnium bonorum, &c. A. E. it may 
well be committed to him by this name; eſpecially when 4. Every 
did not die inteſtate, but made an executor. 10. Edw. 4. pl. 1. that 
by the grant of adminiſtration of the goods of the executor, admi. 
niſtration is by it granted of all the goods of the firſt teſtator, 
27. Hen. 8. pl. 7.—CURIA contra, clearly. For by this adminiſtration 
committed he hath no authority to meddle with the goods of the 
firſt teſtator, And for this cauſe the judgment was reverſed. 


Cas 3. ; Wing againfl Earle. 
| Zaſter Term, 32. Eliz. Roll 208, or 408. 


Statute miles DEBT upon an obligation. The condition was, that whoa 
1 wn the defendant had fold certain woods to the plaintiff, growing 
beg 24 of upon certain land, called Spalding, in Peaſemarch in the county cf 
uſual way, allow. Suſſex, if the plaintiff may enjoy it, &c. and if the ground whete- 
ing iyto yards to upon the wood flandeth be four miles from Rie, that then, &c. 
each mile; and "The defendant pleaded, that the plaintiff may enjoy it; and this 


* 


S 


—— 
«= 


1— * _ land by the neareft and uſual highway for carriages is four thou- t 
or arrow may fand 5 reckoning five foot to every pace, from Rie : upon a 
fiy. which plea the plaintiff demurred.—CooyeR, /crjeant, argued, þ 


Poſt. 267. that the plea was not good, for he doth not anſwer to the condi- 
Cawley, 130. tion, winch is four miles; alſo for the miles it is mentioned in di- 
vers ſtatutes, 2. Hen. 4. c. 23. I. Eliz. c. 15, 23. Eliz. c. 5. but 
3. Bac. Abr. 283. in ſtatutes it ſhall be taken according to the intention of them, and 
2. Bl. Rep. 969. this is according to the uſual ways, and not as a bird or arrow may 

fly: but in bonds no ſuch intent appeareth, and therefore it ſhall 


be according to the account of the country, and common reputz- 4 
tion; and he anſwereth not to the miles, but to the paces.— th 
TowsE contra. We have pleaded ſo, becauſe we wil! not put it fel 


upon the country, but upon the law: for it is perilous'to put it upon 

4 country,. — it 5 a doubt how it Fall be In Ju 
Gawpy and Wray conceived, that to the exceptions to th: ap 
pleading it was well enough; for if one thouſand paces make 2 
mile, it is good, which tantamount that it is four miles; but tht 
(a) See this caſt doubt is, how the miles ſhall be conſtrued for WRA faid, in 
moved again, and fe caſe of Cambridge, it was held that a mile ſhall be certain, and 
adjudged forthe! accounted by the moſt near way, and ſhall Hot be taken 3s 1 


plaintiff, bird ſhall fly (a). | 
poſt. 267. p ; | : ſho 
Cart 4. Foſter and Wilſon again Mapes. * 
| - Trinity Term, 32. Eliz. Roll 71. let 
If un party (COVENANT upon an indenture. The defendant pleads PL, af 
executes an in- fatfum ; and the jury found, that this decd indented was mat Bp bei 
denture, it ſhall between the plaintiffs and the defendant, aud that the defendait 4 
_ — tho" qid ſeal his part, and delivered it to the plaintiffs ; but they 0 of 
— wah Þ not deliver their part, &c. Et , &c.—And THE COURT withou cery 
it. argument held clearly, that it was a good deed to cha the 
Ha defendant. And FENNER faid, it hath been adjudged, that if 2 u | 

75. | 
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bargains and ſells his land by indenture, and the bargainor doth Fosrza & 
deliver his part of the ſaid indenture, and the other never delivereth WI 4 
his counterpart, yet it is good. And for this point they reſolved 2 
to give judgment for the plaintiff, 


But afterwards HoBARTH moved in arreſt of judgment, that a If a covenant be 
ſufficient breach was not aſſigned ; for the covenant is, that whereas againſt the act 
he had-let to the plaintiffs the parſonage of B. that he would ſave **? 3 
them harmleſs, concerning it, againſt AH. Blunt : and they alledge — — 
that M. Blunt entered upon them, and put them out; and that he as a breach is 
was parſon at the time of the entry, which is not ſufficiently al- good, without 
ledged; for it is not averred that the entry of A. B. was lawful ; —_ 
and if his entry was not lawful, it is no breach of covenant, for it g. 6. 
is intended of a lawful interruption. EO 

Cox IA cntra. For when the covenant is to ſave them harmleſs 7+ Rall. Abr. 
againſt a perſon certain, he ought to defend him againſt the entry TY ata 
of that perſon, be it by droit or tort ; for he is damnified if he be 2. Lev. 37. 
diſturbed, though by wrong, as 2. Ed. 4. pl. 18. But if the covenant 2. Vert. 62. 
had been to fave him harmleſs againſt all perſons, there it ſhall be 1 Stra. 400. 
taken for a lawful entry or eviction ; and the words © to ſave ** T. Rep. 67% 
« harmleſs” amounts to more than a warranty, for that is for 
lawful titles: but here it is to be intended that AZ. Blunt had good 
title; for it is alledged that he is parſon, and this is of the rectory; 
and that he entered and let it; by which it ſhall be intended he 
had intereſt, And it was adjudged for the plaintiff, 

Truſſel's Caſe. Cart 5, 


RE was removed out of London by habeas corpus; and it was re- A perſon at- 
turned upon the writ, that he was detained there for one exe- tainted of flony 
cution, and for divers other actions at the ſuit of divers perſons, nnot be taken 
And it was moved to the Court, that he ſhould be diſcharged of gry 1 N 
the actions, and of the execution, for he is a perſon attainted of de diſcharged 
telony, and had neither lands or goods to ſatisfy them, and his from detainer 
body is not his own, but at the queen's pleaſure.—And all THE upon ae pro- 
JusT1cEs held, that as to the actions he hould be diſcharged, for — j 
a perſon attainted ſhall not be put to anſwer, nor ſhall be put in — oo i rs 
execution, and ſo are all the books. But they ſaid they had ante, 164. 
ſpoken with the Juſtices of the common pleas, and Barons of the, 1 0. 226. 
exch ho in both courts had adjudged the c d 1. Bl. Rep 
equer, who in 1 COU judg ontrary, and 1. Bl. Rep. 33. 
upon the very matter in law, and not upon the form of pleading, but See Rex v. Fed. 
tiey would-diſcharge their conſciences as they had; for they found le. Caſes in 
no book againſt their ovinion ; wherefore they all reſolved he Conn Law, 
ſhould be diſcharged of the actions: but for the execution they 2 
would adviſe, for then peradventure the party ſhould loſe it for 
ever —But EGERTON, Solicitor, who moved it, ſaid, When he is 
let at liberty by the act of the Court, this doth not diſcharge him 
of the execution for ever - and ſo it had been taken in this court. 
—Aſterwards, Paſch. 33. Eliz. it was moved again, that he 
ing attainted of felony, was let go at large, but not par- 
doned of the felony ; and being at large, was arreſted at the ſuit 
of Oynell, by a writ of execution upon a ſtatute out of chan. 
«Ty ; and afterwards he removed himſelf by a habeas corpus into 
© queen's bench, and removed the record of his attainder, and 
rought a ſcire facias againſt Ognell, comprehending all this matter, 
P.3 Ognell 


— — — 


* 
32 


” t 


= - - 
rr 
— TP 
* * 1 


3 — . 
R 

— — 1 hed 
— 2p Wy 


— 


—— 
. 


— 


= a = : * * A 
- _— CO 
"EI: * 2 "2s — 


« «a © 


— — = 
H > . 3 
= — — — — 
- - K - — — — — — 
— — —— — —— 


323 
pn 7 — 


— 


— — = — 


— 


| 
" 
4 
3 
t 
U 


— 


— — 2 B — — - 


nr ————_— I—— 


- — _ . 
— - 
— 1 —— 


— 


173. 232. 10. Mod. 233. 1. Wood Con. 371. 2. Leon. 104. 2. Ld, Raym. 915. Douyl, 25. 766. 


214 Hilary Term, 33. Eliz. In B. R. 


\Tavezrr's Ongnetl appeared, and proteſſando he was not the ſame perſon who 
aer ee for — fad that he was at large, and ot of 1 
when he was Sue ar upon the writ of execution ; and upon this it 
was demurred.—And — Trinity, 33. Eliz. they all reſolved 
that he ſhall be diſcharged of the execution, upon the ſtatute ; for 
being a perſon attainted of felony, the queen bath intereſt in his 
body, ſo he cannot be taken in execution for debt ; wherefore they 
did diſcharge him of it, 


Cazx 6, Andrews” Caſe of Grays Inn. 


Desti, &c. Gun and FENNER, Juſtices, were of opinion, that upon a 
3232 #5 leaſe for years by indenture, by demi/it, et ad firmam tradidi, 
— leſ. that a covenant lieth againſt the jeſſor if he enters: but if a ſtranger 
jor, but not of enters, it lieth not without an expreſs warranty; for in covenant 
a firanger. againſt the leſſor, upon theſe words he ſhall recover the term it- 
Polt. 674. ſelf. 32. Hen. 6. pl. 32. 9. Eliz. Dyer, 258. 

3. Co. 17. a. 4. Co. 81. 2. Roll. Rep. 3'9. Palm. 388. Carth. 98. r. Mod. 113. 8. Mod, 40. 


ms a SS a <a: PA ow ww e PY 


Face” fo Auſtin againft White. 
Words. 'ACT ION for theſe words: Thou wert laid of the French 
Ow by * > Pox,” adjudged actionable.— And FEnNER ſaid it was ad- c 
Poſt. 289. +3* judged in this court, that for theſe words, Thou wert laid of the \ 
3 Pox, act ion did lie; for it cannot be intended but of the French Pox (a). { 
14. Ray. 710. (a) Vide 2. Vol. Term Rep. 475. where Mr. Juttice Buller is reported to have ſaid, that 4 
this Caſe is too looſely reported to be relied on. | I 
| Peake againſt Pollard. t 
Carr 8, AET ION for theſe words: Thou art a mutinous and ſeditious 
Words not * man, and didſt procure the queen's __ to ſedition.”— = 
afticnabls , GAwDY. The words are not actionable, for it is not ſaid, he 1 
Ron. moved them to ſedition againſt the queen. And to this opinion 
* on 9 THE OTHER JUSTICES did incline: but this was only upon 0 
motion. | | y 
woe Lacy again Reynolds. 4 
— A TION for words, which were, © He is as very a thief as any n 
tive ſad muſt is in Warwick gaol ;” and avers — S. was then a pri 4 
be pottively ſoner in Maruict gaol, condemned for horſe- ſtealing: and it v 1 
averred. clearly held, that for theſe words action did lie, with this aver- n 
Poſt. 308. 342 ment, but not otherwiſe. N h it 
1. Roll. Ab. 83: Cro, Jac. 687. Yelv, 90. Hutt. 72. March. 7. 1. Lev. 82. Hob. 6. \ ta 
pon a bad juſ- ter verdict this matter was alledged in arreſt of judgment, F 
tification judg- that the defendant did plead the bar, quod quidam ignotus came * 
ment ſhall be io Marci, and there cut the purſe of 


_ 8 15 and the plain- 1 
— tiff /ciens this, him did receive and comfort, and by reaſon 0 
theiſue is miſ- it ſpoke the words. The plaintiff replied de injuridſud projris' 
joiped, © and upon this iſſue was joined, and found for the plaintiff. — 
ron. 2 3. [It was alledged that the iſſue is ill joined, for this matter doth 
2. Roll. Ab. 93. not prove the plaintiff a thief, although it doth prove him 2 
Sai. 173, felon,—THE Count held, that the iſſue was mot well joined: but 
2. Burr- 23% they conceived, that inaſmuch as he had by this confeſſed bs 
$97- 2: LA. Raym. 924, | 

yord) 
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words, although the iſſue is miſ- joined, and a miſ- trial, yet this is Lacy 
23 void, and the Court ſhall give judgment upon his confeſſion; 8 
and the plaintiff ſhall not have his damages taxed by the Court, REYNOLDS, 
but ſhall have a new writ to enquire of damages. And it was fo 

adjudged. Vide 22. Edw. 4. pl. 40. 


Damport againſt Thatcher. CA 10. 
Michaelmas Term, 32. & 33. Blix. Roll 519. 


FRROZ of a judgment given in the common pleas. —Firſt error. te f facias 
Becauſe, as it appeareth before, the record between them was againſt bail be 
removed into the queen's bench by a writ of error; and then the reverſed, be- 
judgment in the ſcire facias was reverſed, as to the ſureties, and has 5 wm 
no judgment was given againſt the plaintiff ; whereupon the plain- tered by the 
tif went into the common pleas, and ſhewed this matter to the Court below, 
Court, and prayed his judgment might be entered; and fo it was, the reverſal 


and judgment given, and entered upon record, which there re- {nds good, 


mains: and this matter was aſſigned for error; for they had no —— 
authority to give judgment; for the record was removed from wards given 
thence, before the writ of error brought, fo they had no record againſt the 
before them to give judgment. principal; and 
the want of a 


Gawpy. The writ of error was to remove the record, / judi- , o 
cum inde redditum fit ; fo when no judgment was given, the record difrieges is 
was not removed, but always remains with them, ſo that notwith- aided after 
ſtanding they might give judgment upon it. 9. Hen. 6. pl. 4. werdiet. 

4. Eliz. Dyer, 206. And by this ſecond writ of error brought, it ==") 145» 
1s affirmed that the firſt record doth remain with them. And of 39. 
this opinion were THE OTHER JUSTICES. 2. Leon. 2. 

Second error. For that the writ was brought againſt an ad- 

miniſtrator, and ſaith not that the inteſtate 9b1zt inteſtatus.— Sed , 
non allocatur ; for ſo is the uſual form. 9. Hen. 5. pl. 6. 

Third error. Becauſe it appeareth there was no habeas corpus 
or diſtringas, whereas the trial was by verdit, for this was 
certified upon a writ of certiorari awarded. But it was held, that 
this is aided by the ſtatute of jeofails, 18. Elix. c. 16. that after 
verdict judgment ſhall not be reverſed for want of a writ origi - 
nal or judicial. But they all held, if there never was a habeas 
corpus or diftringas . this ſhall not be aided by the ſtatute; 
for then they had no authority to take the jury; and they could 
not know if they were the jurors returned upon the firſt writ: but 
it ſhall be here intended there were ſuch writs, for the jury was 
taken; and it cannot be intended that they would or could call 
them without ſuch a writ ; and upon this preſumption it ſhall be 
intended there were ſuch writs, but that they are embezzled ; and 
this is directly aided by the ſtatute. And the judgment was at- 
wh but the judgment in the ſire facias ſtood reverſed as 

(Ore, | 


Crews againſt Bay les. Carr 11. 
Trinity Term, 32. Flix. Roll 149. 


FRROR to reverſe an outlawry after judgment in a bill of pri- No outlawry 
6 pe becauſe no proceſs of outlawry was >" le, — 33 | 
7 capias did not lie in the original, it was held a manifeſt error, i=" "nn 
the outlawry reverſed. 1 
| P4 Meade | 
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ca 12, Meade againft Cheyney. 


Ae — THE plaintiff recovered againſt the defendant as executor of 
ee! Stipwith; and upon 2 Feri facias a devaſtavit was returned; 
Poſt 3:8. 530. and upon this he prayed an elegit, et habuit de terris executoris. 
2. Lecn. 188. Mo. 299. 5 . 
Carr 13. Wickham Biſhop of Lincoln againſt Cooper. 
A biſhop may PROHIBITION for ſuing for tithes. And made ſuggeſtion, that 
he and all his predeceſſors, &c. were ſeiſed : of the manor of 
— which the tithes were demanded, diſcharged of tithes during the 
richt of hie time that it was in their poſſeſſion; and ſhewed, that in the time 
biſhoprick, and of Edzverd the 6th this mailor was conveyed to the duke of Somer- 
it is not de- ſet, and was afterwards regranted, and came to the biſhoprick 
2 again.-—-FLEMING moved for a conſultation; for it was a pre- 
ind den we. ſcription in non deamands, which cannot be; and upon his own 
granted to the ſhewing the preſcription was interrupted, and cannot be revived, 
biſhop. ” ——CURIA contra. For the preſcription for a ſpiritual perſon is 
Ante, 206. ood ; and the biſhops of Canterbury and M incheſter uſe to pre- 
erg, 106; E ſo: and the preſeription is not determined when it came to 
wh 5 the biſhoprick again; for tithe is not a thing iſſuing out of land; 
Moor, 426. and unity of potſeſſion doth not extinct them, nor a relcaſe of all 
2. Co. 4;. the right to the land. . 
3. Burr, 1276. Wood Inſt. 269. 
Casr 14. n 


Harvy againſt Thomas. 
Michaelmas Term, 31. & 32. Eliz. Roll 414. 


A huſband ] FE caſe was, Harriſen and his wife fold the land of the fence 
ſciſed in right by deed indented, but it was not inrolled within the fix 
cf his wife months; and afterwards the garen alone makes a leaſe by parol, 
r and then the baren and feme bevy a fine to the bargainee, and dic. 
afterwards Key The queſtion was, If the conuſee of a fine ſhall avoid this leaſe ?— 
2 fine, and die. And it was adjudged he ſhould; for being made by the baron only, 
The conuſce it was void againſt the feme, and no acceptance could make it good; 
844 evJid the and as it ſhall be void to the feme, fo to the conuſee: ſo of a rent 
— charge granted by the baron, or a recognizance by him. And ſo it 


x Roll. Abr. of the baron ſhall not bind the conuſce of a fine ; and the conuſee 
4 3 ts is in by the eme, and the baron joineth only for conformity. 
1. Leon. 247. Vide 2. Co. 77. b. i 

dean Green againſt Edwards. 
1 Trinity Term, 32. Eliz. Rll 1832. 


years ; ard if l [ HE caſe upon demurrer was, Land was let to J. 5. for ninety 
die, that then bis years, if he liveth ſo long: and if he dieth within the term, 
wife bali baus that then his wife ſhall have it durante toto refiduo termini pra dicli. 


— of 2 S. dieth within the term; the queſtion was, If his wife ſhall 


* 


the term, deter. have it, during the reſidue of the term — And Paſche, 33. El. it 


mines ty the was reſolved by all TE JusTicCzs, that ſhe ſhall not; for the 
death ol 4. and term was wholly determined, and the limitation to her was void; 
= — for as a remainder it cannot inure; for a remainder muſt 
void. Ante, 9. created with the particular 'eſtate, and is to be limited for a cer- 
tain eſtate, 2g. for years, life, in fee, &c. And here no certain eflate 
2. Ard. 288. „ i't ö r 
x. Leon. 218, is limited to her; for although it is limited to her during the ! 
Moor, 2:7. ſidue of the term, and ſo ſhall be intended a leafe for years, Jet 


2. E. 152. 155. foraſmuch as every leaſe for years is to have a certain commence- 


/ 


was reſolved in Lord Mountjoy's Caſe, 24. 11:2. that the recognizance 
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ment and ending, here it is uncertain if ſhe ſhall ever have it, for "Gzxrx 
S. may outlive the ninety years, and therefore a termor can- againſt 
not grant his term after his death, and ſo the remainder here is e 
void, But ANDERSON ſaid, (a) if the wife had been party to the (4) vide 
deed, this peradventure might have been good to her, not by way Wright v. Cart- 
of remainder, but by immediate grant and demiſe for ſo many wright, ». Burr. 
ears which ſhould be to come; and durante termins ſhall not be = — 
taken for the intereſt, but for the time: which WALMSLEY and ener it the 
WVVDHAM did 1 for they held, it is at firſt void for propriety of 
the uncertainty when it fhall commence, or whether it ſhall com- d ſen s rea- 
mence. - And it was adjudged that the wife took nothing. Vide ning in this 
1. Co. 155. N | 
Vautry againſt Aplen. N a 
REPLEVIN: Defendant juſtifies as ſervant wy S. as in his pere a deedö i 
freehold. The plaintiff conveyeth by a leaſe for years, from only induce- 
the queen by her letters patents, but ſaith not curiæ hic prolat. and ment tothe 
traverſeth the freehold of J. S. Upon this the defendant de- ation, it need 
murreth generally, for want of theſe words, curiæ hic prolat. and ee jon: 
doth not ſhew it for cauſe; and if it were matter of ſubſtance or Ante, th. 2 
of form, and ſo amendable by the 27. Eliz. was well debated.” 
—PERIAM and WALMSLEY at firſt conceived that it was matter 10. Co. 88. a. 
of ſubſtance ; for by this manner of pleading, the defendant loſt 98. b. 


the advantage to demand oyer of the patents ; for without ſaying ——— 


hic in curid prolat.” he cannot demand oyer ; and if there be vari- jones, 377. 


ance between them and the pleading, he may pray that they be Cro. Jac. 43. 20. 
entered in hc verba, of which now he hath Df the advantage.— 73. 

But afterwards Paſche, 33. Eliz. it was held by all THE JusTiCEs . — 
(except WALMSLEY), ae it was but matter of form, and not 328. e 
much material; for it was but an inducement to the traverſe, and Palm. 387. 

ſo not traverſahle, and it may be amended. And they ſaid, if the 3- Med. 52. 
detendant maketh no defence, and that there wants an averment 3 277» 
to the plea, theſe may be amended, and ſhall be inſerted, for the 14. 9 
truth of the matter appeareth ; and in this caſe the letters patents 2. Salk. 497. 
are not iſſuable. But PERI AM ſaid, if ſuch plea had been in an 

avowry when it was ifſuable, it ſhould be otherwiſe. And it was 

adjudged accordingly for the plaintiff. 


See 16. & 17. Car, 2. c. 8. Salk. 497. 6. Mod. 135. and 4. & 5, Ann. c. 16, 


Richmond againſt Butcher. Cart vy. 

Hilary Term, 33. Eliz. Rell 315. 
REPLEVIN. Upon demurrer the caſe was, John Colvel! was Tenant in fos | 

ſeiſed in fee, and Jet the land for twenty-one years, renderin — 

twenty ſhillings rent during the term, to him, his executors and dering rene 
aſſigns, and dieth. The defendant, as ſervant to his heir, for during the term 
rent behind after the death of the leſſor, diſtraineth; and after ar- to him, his exe- 
gument it was adjudged, that the heir ſhall not have the rent; for me _ 
it being reſerved to the leſſor, his executors and affigns, and the A ＋ = dos 
heir being none of them, he cannot have it. 27. Hen. 8. 1 15. the rent 
21. Hen. 7. pl. 25. 10. Edw. 4. 18. 11. Edw. 3. 86.—NoT a. Fot. 832. 
They relied upon a book ſhewn to them in writing in 12. Edw. 2. 2. Ro. Ab. 460. 
where it was b. adjudged (a). | S. vid. Lat. 99. 


. And. 361, 12. Co. 35. Roll. 613. 635. Jones, zog · Noy, 96. Cro. Jac. 290. 5. Co. 111. 
Cro, Car, 289. Lat. 255. 264. 2. Saund. 370. Owen, 9. Co. Lit. 47. 4. note [$) g. Com. Dig. 423. 
(a) See the cafe of Sacheverel v. Frogart, 1. Vent. 161. 2. Saund. 367. Ray. 213. 


2 13. where this point is adjudged, and the exiſtence of the caſe in 12. Edw. 2, 


See 8. Co. 115 a 
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. Carr 18. Foſter againſt Fountain. 


a deed tolend FP JECTIONE FIRMA—It was beld upon evidence by Thy 
— uſes of a 2 Cour, that if a fine be levied, and an indenture to lead the 
3 uſe of it be ſealed and delivered afterwards, this is not ſufficient to 
the fine levied, lead the uſe of the fine, except it be averred and proved that the 
enleſs the conu- conuſor intended before the fine levied, to. levy it to this uſe, 
for agreed to Quære. | 


* ee uſes. 


Dyer, 136. 9. Co. 10. 13. Moor, 192. 2. And. 125, 5. Com. Dig. 621, 
SEE 29. Car. 2. c. 3. and 4. & 5, Ann. c. 16. 


Car 19% Bind againſt Plain. : 
If a plaintiff HE plaintiff counts, that whereas he recovered againſt Thomas 
who has ob- Ward in the queen's court in Southwark, held before the 


uincd judgment ſteward of the mayor of London, twelve pounds, and had a fer; 


inſer; . —— 
— — facias to the bailiff there to make execution of the goods of 


means, in paſ.. the ſaid Thomas Ward, which were in his hands; and whereas the 


temon of the bailiff was ready to do execution of the ſaid goods, the defendant 

defendants did afſume to the plaintiff, in confideration that he 11th of Sy- 

1 tember delivered to him the ſaid goods, that he would within four- 

him on a pro- teen days after Michaelmas pay to him twenty marks, or otherwiſe 

xaiſe that his deliver to him the ſaid goods again, if in the mean time no other 

debt (hall be made title to them, and proved them to be his goods; and averred 

5 that none made title to them between the 11th of September and 

er, fourteen days after Michaelmas. The defendant pleads non aſſumpſit. 

wong the de- "The jury find the recovery and the aſſump/it; but find further 

$£:ndavt had on- that the ſaid Thomas Yard, long time before the recovery, had ſold 

2 — the goods to R. . but with this proviſo, that he ſhall have the 

0 the general poſſeſſion of them for four years, which are not yet expired; and 

preperty refided if he then pay ſuch a ſum of money, the ſale ſhould be void, and 
wah a third that R. V. made title to them by force of this ſale. Et ji, &c. 

0 STE COOPER, ſerjeant, alledged, that the declaration was not good.— 

— Firſt, Becauſe it was not thewn by what title the court of South- 

inferior court, Wark was held. —Secoridly, That the bailiff was ready to make 

ror where the execution, but ſheweth not where the goods were. But theſe ex- 

goons where, ceptions were over-ruled not to be material, for they are but 
por the time, Or the inducement and conveyance to the action.— Thirdly, There 
ꝓkce of requeſt, - g 

need be alledged. was neither time nor place of requeſt alledged, but only ſepius 

Poſt. 884. reguiſitus. Sed non allocatur; for it is to be paid at a day certain, 

and no requeſt needful ; otherwiſe, if requeſt ought to have been 

Cowper, 128. made.—Fourthly, That upon the matter found judgment ought 

= Term Rep. to be for the 22 for it is found, the plaintiff had only 2 

28 ſpecial property, and the vendee the general property, and ſo no 

cauſe of the re- delivery, and ſo no cauſe of the conſideration; and 

it is found the vendee had title, fo it is ſufficiently proved a 

ſtranger had title.—But Pa, 33. Ekz. Tye Covxr reſolved for 

the plaintiff; for they held, that the plaintiff having poſſeſſion of 

the goods quomodocungue he came to them, he is chargeable to 

Thomas Ward for them, although be bath but a ſpecial property, and 

he may maintain an action for them; ſo his delivery of the goods 

is a ſufficient conſideration ; for by this the defendant had the 

benefit of the uſe of them, and the plaintiff hath loſs, for he !9 

chargeable to the action of Thomas ard]; and eſpecially oy _ 

F rgUuol 
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deration is good, being only for the re-delivery of them, or pay- Bino 
ment of ſuch a ſum. And although he recited that he had theſe r 
oods liable to the execution, which is not true; for Thomas Ward PLAIN 
Faving only a ſpecial property, they are not liable to this debt; 
et this is but a naked and void recital, and all the ſubſtance of 
the declaration is upon the delivery of them ; and this being found, 
it was a good a//ump/it,—It was adjudged for the plaintiff ; and on 
error brought, the judgment was affirmcd (4). («) Poſt. 3or. 


Mu! grave againſt Ogden. Casx 20. 


ACT ION SUR TROVER of twenty barrels of butter; and Trover will not 
counts that he tam negligenter cuſtodivit that they became of — . 
little value. Upon thas it was demurred. and held by all THz Jus- eln 
TICES, that no action upon the caſe lieth in this caſe ; for no law thing do ud or 
compelleth him that finds a thing to keep it ſafely; as if a man abuſed, it is a 
finds a garment, and ſuffers it to be moth-caten ; or if one find a <wPverſion. 
horſe, and giveth it no ſuſtenance : but if a man find a thing and 1. Ro. Ab. 2, 
uſeth it, he is anſwerable, for it is converſion: ſo if he of purpoſe & '7+ 
miſ-uſeth it; as if one finds paper, and puts it into the water, &c ,. -broy _ 
but for negligent keeping no law puniſheth him. Et adjournatur. cont, 

Bull, N. P. 74. Salk, 655, Mod. Caf. 170. Strange, 60. 123. 576. 813. 1. Term Rep. 12. 


2, T. Rep. 755. | 
Jennings againſt Gower. Casr 21. 


DEBT as executrix, The caſe was, The teſtator of the plaintiff Deviſe of a leaſe 
deviſeth a term to J. Watts, and that * if Agnes his wife ſuf- to f. and il B;. 
« fers the deviſee to enjoy it three years, that ſhe ſhall have all his ſufter voy 
goods as executrix; but if ſhe doth diſturb him, then he makes Ln. he. 
« G. J. his ſon his executor;” and dieth. Agnes as executrix brings ſhall be exe- 
the action within three years. —ANDERSON at firſt conceived that cutrix; butifſhe 
the action could not be brought within the three years, for this is ahne 
a condition precedent, ſo that until the performance of it ſhe ſhall — 
not be executrix: but the OTHER JUSTiCEs held ſhe was exe- This is not a 
cutrix preſently ; for although in grants, eſtates ſhall not be till condition preces 
the condition precedent be performed, yet it is otherwiſe in a 4 and B. is 
will, for a will thall be guided by the intent of the party ; and this OP 
ſhall not be conſtrued as a condition precedent, but as a condition pos. — 
to abridge her power to be executrix if ſhe perform it not; for ſo 
(by PERIAM) the intent appeareth here by the words ſubſequent, 5. C. 1. Leon. 
nz. if ſhe diſturb, that then G. J. to be executor,” which doth 3. 
prove that in the mean time he intended ſhe ſhould be executrix.— 232 
Afterwards in Eafter term, 33. Eliz. it was adjudged for the plain- 3. Lev. 132. 4 
tiff, that ſhe was executrix until ſhe diſturbed, and that the plea of 8. Co. 91. a. 


the defendant, wiz. that ſhe had made diſturbance, was not good, 2. Ld. Ray. 265. 


without alledging in particular how ſhe diſturbed. | 9 — 
Smy againſt June & Alios. Cart 22, 


FJECTIONE FIRMA. The caſe upon ſpecial verdict was, The ſtatement 
Sir Thomas Cotton was ſeiſed of the land in queſtion in fee, vf the caſe vide 

and conveyeth it to the uſe of himſelf for life, remainder to Cheyny —_ 

Cotton his eldeſt ſon in tail, remainder to William his ſecond ſon, > 2222 

2 et primogenito filio prædicti Willielmi et hæredibus maſculis dict! pri- G b 

te mogenit; filii die?” Will. et pro defettu talis exiths, remanere inde i 
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Sr * heredibus maſculis dif? Millielmi, and of Sir Thomas Cotton, with 
ant divers remainders over. Cheyny Cotton dieth without ifſue ; and 
Jo» Allos. aſter 1/3/am the ſecond fon had iſſue V. his eldeſt ſon, and goeth 
beyond ſea. Sir Thomas Cotton, 29. Elia. levieth a fine of this land, 
which was to the uſe of himſelf for life, and after to the uſe of 
Robert Cotton his third fon in tail, with divers remainders over; 
and afterwards 21. Eliz. Wiiliam the ſecond fon dieth beyond 
fea, Milliam his fon and heir being then and now within age. 
Sir Thomas Cotton dieth 27. Eliz. and 31. Eliz. IV. enters, 
being within age, and lets it to the defendant, reſerving no rent, - 
but at will only. Robert Cotton enters and lets it to the plaintiff; 
upon which the defendants re-enter. Et /i, &c. 
It was argued by Dx EW and GLANVILE, ſerjeants, for the de- 
fendants, and by BEavwmonT and HAMON for the —_— 
The vſe of a fire FrigsT MATTER. It //liam the ſecond ſon had an eſtate tail by 
- agg yes the limitation to him and his firſt ſon, and to the heirs males of the 
the heirs mate of body Of his firſt fon, for he then had no fon; ſo it is void to the 
whe ſon does n t firſt ſon, if it ſhall veſt in William by the intent of the donor. 
make an eſtate tail. | ; 3 
A remainder to SECONDLY, Admit he hath not an eftate tail by this limitation 
the heirs male (as it was after agreed by all THE JusTICEs that he had not) if by 
ef 4nd Z.gives the remainder after limited to the heirs males of the body of i- 
2 liam and of Sir Thomas Cotton, they have joint or ſeveral eſtates 
4. Com Dig. 16f. tail: and as to that, it was clearly agreed that they have ſeveral 
219. 254- 359- eſtates tail and not joint; ſo that clearly the fine of Sir Thomas was 
good to bar }/\lliam of one moiety, for he was tenant in tail of it. 
The ſon of a Tuinů MATTER. Upon the 4. Hen. 7. c. 24. ſ. 4. if the fine being 
perſon who dies le v ĩed Milliam the fon being beyond ſea, if his heir ſhall have five years 
beyond ſea ſhall after his death; for the ſtatute is, he ſhall have five years after his 
** „ return; and in this caſe he never returns, and ſo is out of the 
fine. Words, and the proviſo {ſhall not he taken by equity, —But all THE 
Creiſe 60 Fires, JUSTICES to this reſolved to the contrary, for the intent of the 
232-t0 244, ſtatute ſhall be obſerved ; as the ſtatute ſpeaks, that an infant ſhall 
make his claim within five years after his age, yet if he claimeth 
within his age, it is good, yet it is out of the words. 
Tenant for lie FOURTH MATTER. If tenant for life levy a fine, and he in the re- 
K ves a fine, yerfion or remainder doth not make his claim within five years 
1382 after the fine levied, after the tenant for life dieth, if he ſhall have 
years attcr l new five years after his death.— And all Tye Jusrieks held he 
Ceath to make ſhould, for this is as another title accrued to him; and it may be 
claim. he had no conuſance of the forfeiture; and if he had, it is at his 
Foſt. 2:4- election if he will take advantage of it; and ſo Zame's Caſe was 
9. Co. 105. b. cited to be adjudged, 7. E/iz. 
Cre. Jac. 157. Plowg. 3 4. She. Touch, 31. Cruiſe, 215. 


' Leaſe by an in. F1FTH MATTER. That yet the plaintiff ſhall recover, for the title 


fant is void. of the defendants was void; for they claim leaſe at will of an 


Moor, 105, infant where no rent was reſerved, and ſo void. | 5 


1. Mod. 263. Fitz. 301. 10. Mod. 421. 3+. Bac. Abr. 304. 


One tenant in Cy 14. Although they have no title, yet it appeareth the 
common ſhall plaintiff had no title to a moiety, and then he cbuld not puniſh 
not have cject. the defendants for his moizty in this action, where he muſt make 
_ _ the title; otherwiſe perhaps in treſpaſs: and for the other moiety, he 
dual ouſter, {hall not have an action without an expreſs ouſter, which is not 
found. Wherefore it was adjudged for the defendants. J. Ce. 2. 

Co. Lit. 199. Inſtitutes 519. | 
1. Lon. 222. Salk, 401. - Cowp. 217. 1. Term Rep. 759. in notis, 
| / 


/ .., 
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Sir Moyle Finch againff Throckmorton. Carr 23. 
33. Eliz. In the Exchequer Chamber. 


Hilary Term, 32. Eliz. Roll 
T* caſe upon demurrer was, that King Philip and queen Mary, Mey nn — 
1. & 2. Ph. & Mary, demiſed the ſite of the priory of Rave/ton che condition, 
in the county of Bucks to Th. Thockmorton for ſeventy years, ren- no acceptance 
dering rent at the feaſts of the Annunciation and St. Michael, with ol rent after- 
a proviſo, that upon non-payment within forty days after the may ee 
feaſts, the leaſe ſhould ceaſe and be void. 9. Elia. the rent was tinuance; and 
not paid at Michaelmas, nor within forty days after; but afterward the reverſion 
the queen's receiver received it, and maketh an acquittance as if it being in the 
had been paid at the _ and Teceiveth the rent afterwards every 52%" the 
year till 30. Eliz. makes acquittances of it. 0. Eliz. the 25 enter wins. 
queen grants this land in fee to Sir Thomas Henneage, and after- out officefound. 
ward an office was found, which found the non-payment 9. Eliz. Ante, 3. 167. 


upon which Sir Thomas Henneage entered, and let it to the plaintiff, Pol. 855. 


c A I 1. And. 

FitsT Qyrsrrox was, If the leaſe was void or not without Pop. wh 
office?—St.conm If the acquittance could make it good ?— Moor, 291. 
Tw1&», Admit there muſt be an office, if after the patent it cometh ! Roll. Abr. 
time enough for the patentee to avoid it ?—And this was divers #75; 
- 2. Roll. Abr. 
times argued at the bar, and afterwards by the Barons. 184. 215, 

2. Leon. 234. 


And all THe Barons agreed for the plaintiff; and that Cg. 2 
this leaſe was void immediately upon the r ; for mn... _ 
the words are, that upon non-payment the leaſe ſhall ceaſe Cro. Jac, .- 
and be void, ſo that the land is diſcharged of this contract 344- 

of the term, and the patentee is no longer a termor, nor (as 3 * wake 
Maxwoop faid) a tenant at will, nor at ſuſferance, but only as a ans eos, 
bailiff or pernor of the profits de. ſon tort, and then all the accept- Ptowd. 132. 
ance after cannot make a void leaſe good; and the office is only Cowp. 432. 
neceſſary to inform the queen when the condition was broken, to Pougl. 57- 
intitle her to all the mean profits, and to reduce the poſſeſſion, if ;; INS 
the eſtate had continded out of the queen: but as this caſe is only 2. Co. 344 

to intitle her to the mean profits, and being found only for this 

purpoſe, it is well enough for the time, notwithſtanding the patent 

of the inheritance; for they held, that the firſt eſtate ended as by 
limitation, and in ſuch caſe no office is needful to intitle the 

queen: alſo it ends by the limitation in the firſt letters patents, 

which are a record; ſo the record which doth create it doth deſtroy 

it, and the patentee might enter as in land of which there was no 

leaſe. And it was adjudged for the plaintiff.— Nor A. A writ of 

error was brought in the exchequer-chamber, and error aſſigned in 

the matter of law; and after argument, ich. 30. & 37. Elia. the 


judgment was affirmed. 
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fee is authoriſed 


_ | Eaſter Term, 
33. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kut. Chief Fuftice. 
Sir Francis Gawdy, Kut. | 

John Clench, E/. 5 Juſtices. 
Edward Fenner, E/q. | 
Sir John Popham, Knt. Attorney General, 
Sir Thomas Egerton, Kut. Solicitor General. 


— — 
Carr 1. Fermor againſt Dorrington. 
21A prove CTION for words, which were, © I will prove Fermor to 
g ebe a perjured knave. After verdict it was alledged in 
N — arreſt of judgment, that the words are not actionable, for 


ationable. he doth not ſay he was perjured, but that he would prove him per- 

Poſt. 730. jured; for it may be, that if he doth any act aſter that he may be 

Cro, Jac. 214- convinced of it. But all THE Cox r held, that the action lay, 
and the words cannot have ſuch conſtruction. 


— ANOTHER matter was alledged, that in the wenire — and 
for a di- diftringas, one Taverner was named one of the jurors; but in the 
m_— — 4 return of the diſtringas in lieu of Taverner one Turnor was returned, 
of a juror de- and was ſworn, and tried the matter; fo it is a miſ- trial, being tried 
tween the venire by one that was not returned in the venire facias. And Coke cited 


| and difringat. a precedent in this court between Douſby and Millot, where a 


— g. juror was returned by the name of Gregory Fillet, and in the di/- 
* tringas he was named George Millot, and he with others paſſed upon 
g. Co. 42. the inqueſt; and for this cauſe the judgment was ſtaycd. | paroles a 


Cro. Car. 203. precedent in the exchequer, where one Mixacl was returned upon 
Oro. Jac. 116. the venire facias, and upon the diſtringas one Michael, and both 


— theſe were returned for ſirnames; and becauſe Michael was ſworn, 
3. Bac. Abr. &c. the judgment was ſtayed.— And fo it ſeemed to THE Coukr; 
276. but they at firſt doubted if the variance in the ſirname be a cauſe 
Cowp. 425 to ſtay judgment; but for variance in the chriſtian name, they 
agreed clearly the judgment ſhall be ſtayed, but one may have two 
rnames. But afterwards it was reſolved the judgment ſhould 

be ſtayed. 

Catz 2. Taylor againſt Beal. 


Acre, If a le- DEBT for rent reſerved upon a leaſe for years, The iſſue being 

Joined if the rent were paid or not, the defendant gave in evi- 
— — dence for part of the rent, that the plaintiff by covenant was to 
the repairs of repair the houſe and did not, and that de = he expended part 


the premiſes? of the rent in repairing the houſe. The queſtion was, If this evi- 


1. Leon. 237- dence will maintain the iſſue 3 conceived it did, for the 

22 law giveth this liberty to the leſſee to expend the rent in repara- 

— 1 — for he ſhall be otherwiſe at great miſchief, for the houſe 

1. Term Rep. may fall upon his head before it be repaired ; and therefore the la 

454- 2 0 alloweth him to repair it, and recoupe the rent. Vide 12. Hen. 8. ge: 
30. S 


| 2. T. 
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12. Rich. 2. Barr. 242. 14. Hen. 4. pl. 27.—FENNER., It is no Tartoz 
evidence ; for if the leſſor will not repair it, he is to have his 22 
covenants againſt him.—CLencn ſeemed he might well expend —_ 
the rent in reparations, but he ought to have pleaded it, and can- 

not give it in evidence upon the general iſſue ; and they thereupon 

moved the jury to find the ſpecial matter. And as to the refidue of 

the rent, he ſhewed that he paid it to others that had rent-charges 

out of the lands, which the leſſor had covenanted to pay, and 

that by the commandment of the leſſor he paid the rent, in diſ- 

charge of the ſaid rents: and this was clearly held good; for pay- 

_m 4 another by the plaintiff's appointment, is payment to 
himſelf. | 


Truſloe againſt Yewre. Cas z. 


JT was agreed upon evidence, that where a controverſy was The intereſt of 
between two perſons for a leaſe of land, who ſubmitted them- an eſtate for years 
ſelves to the arbitrement of J. S. for it, and J. S. did award that tensſemed by 
one of them ſhall have the land, this is a good gift of the intereſt 8 
of the term. 12. Aſiſe, 25. But if the award were, that he ſhall 3 
rmit and ſuffer the other to enjoy the term, this giveth not the — i 
ds in ts. 1. Roll. Abr. 242. 
| 3. Bac. Abr. 421 ray 104+ 
Also it was held, that if a term be deviſed to an executor, the ElcQion. 
remainder over, and the executor enters generally, this ſhall be 10. Co. 47. b. 
taken as a deviſe, for it is more for his benefit. —-T hey moved the Plowd. 520. 


jury to find theſe matters ſpecially, but they would not, but gave 2. Co. 37. 
a general verdict. e 4 8a 8 2 
Gore againſt Parkhurſt. 8 _ 
- ASE 4 


FJECTIONE FIRMA. Bail was put in for the defendant by it the bail-piece 
the name of Parkes, but the declaration and all the proceeding is in a different 
was by the name of Parkhurſt ; and this matter after verdi& was dame from chat 
alledged in arreſt of judgment.—And Trin. 33. it was adjudged, that —— 1 
tor this cauſe, r nihil cap. per billam ; for it doth not appear — rex 
that the defendant againſt whom the judgment was given, was in judgment ſhall 4 
cuſtadid mareſchalli, and otherwiſe the proceeding againſt him is be reverſed, 
coram non judice, 31. Hen. 6. pl. 10. and it cannot be intended the Pot. 894. 
my pn, — er can it be amended. And ru Covar ſaid, Hob- — 
if there be a bail, and the bail piece is pulled off the file OY Os 
without remedy. : N en 5 OE 
: range, 921. 
Anonymous, 2 
4 


IN an appeal of murder, the defendant was acquitted, and the Damages in- 
abettors and 2 were enquired and aſſeſſed to ſir pence.— {don ge- 
Goprxey moved that the damages might be increaſed by the mung? 

Court, as they may by the ſtatute t. 2. c. 12. And THE Court 22: Aff 19. 
laid, they ſhall be increaſed. yy — he 


Withington again Dalaber. ce 6. 


N appeal of murder by a feme, the defendant pleaded vim ac- The general 
f coup!” in lozal matrimony ; et fi trove que ſoit, not guilty to the iſſue in felony 
lony, The plaintiff replies, that ſhe was accoupled in loyal matri- wo > 5 
3 when mY — by a ſpecial plea triable by the common law.,-Poſt, 495. 3. Leon. 268. 
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Wirren meny, and doth not anſwer or plead that he was guilty of the felony. 

Tant And it was moved, that this was a difcontinuance.—Cyz 1; 
When a plea is pleaded which is triable at common law, and con. 
cludes over to the felony, there the plaintiff ought to reply and 
conclude over to the felony ; but when he pleads a plea triable 
otherwiſe than by the common law, it is otherwiſe. 


Carr 7. | Dethick's Caſe. 
A cathedral is HE was indicted upon the 5. Edo. 6. c. 4. for ſtriking in Saint 
within the 5. Pauls church-yard : and it was moved, that it being in the 
Edu. 6. c. 4.— church- yard of a cathedral church, it is not within the ſtatute, 
Fa —CUR1A contra. 
Garter king at Then he pleaded, that he was by the queen's patent created 
arms is aname GARTER king of arms, and demands judgment, becauſe he is not 
of dignity, and ſo named.—And becauſe it was a name parcel of his dignity, 
2 99 by and not of his office only; for the patent is, creamus coronamus 
| it.+-Quere, If in 71997cn impanimus de GARTER rex heraldorum, and therefore. in all 
matters not con- ſuits againſt him he is to be named by this name; for this cauſe 


ing hisoffice? he was dif the indict 
—_ was diſcharged of the indictment. 


8. C. 2. Leon. 248. Carth. 440. Strange, $50. Bar. K. B. 209. Fitzg. 175.275. 3. Bac. Abr. 57 


|, Carr. | Lady Ratcliff againft Shubley. 
| Trinity Term, 31. Eliz, Roll 415. 


It is ſufficient if A CTION for words, “She is as very a thief as any that robbeth 
. words of deſa- by the highway-fide.” Upon not guilty pleaded, the jury 
* de. ſ#b- found that he ſpake theſe words, ** She is a 10e thief than any 
Fernalyproved. ac that robbeth by the highway-fide.” The queſtion was, If upon 


Oro. Jac. 408. theſe words found by the verdi& ſhe ſhould have judgment? — IA 


Hob. 228. 


2. Bl. Rep. 791, Cour held clearly, that the words in both caſes are actionable: 


but Gawpy and FExNER held, that the words found do not 
agree with the declaration ; for the jury do not find that the de- 


fendant at the time mentioned in the declaration ſpoke the words 


in the verdict; ſo it may be he ſpoke them at ſeveral times; and 

differs from Bridge Caſe, Dyer, 75. where the jury found he 

ſpake part of the words but not all; for there they did acquit him 

of the refidue, and the words are of one ſenſe. —W RAY contra. 
As very a thiet,” and “ a worlſe thief,” are all one. 


Cart g. Cole againff Wall and Burnell. 


The lese of a FJECT IONE CUSTODLE of a ward and his land, And de- 
copybolder may 3— clareth, that the lord of the manor of S. had the cuſtody of the 
Gectment ar heir of his copyholder, and of his land, by the cuſtom there, 
common law. until the heir came to his age of fourteen years, and that he might 

Poſt.. 335. 717. commit the cuſtody of his body and land to whom he pleaſed; 
| and that one Ci. died ſeiſed of his land, being a copyholder of in- 
2 752. heritance, and that the lord granted to him the cuſtody of the heir, 

__ 355 n being within the age of fourteen years, and the defendant eiected 
Lir. 134. him. After verdict, it was alledged that an eje4ione firme doth not 
2. Com. Dig. lie of acopyhold eſtate.--And ſo it was ruled by the wHoLE Cob 
$30- and the [1 rene was ſtayed. And THE JusTIcEs ſaid, that an 


5 = "I Abt, ejettione firme doth lie of a leaſe made by a copyholder, but not ſor 
Sub. Ten, 213. . Term Rep. 600. 2. Term Rep. 198. 


/ 
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demiſe made by the lord of a copyhold, by copy of court roll. Cor: 
= But afterwards, Trrm. 33- Eliz. this 4 was moved again; and g= 
alledged, that this action is an action upon the caſe, in nature of 
an cjectione cuſtodie ; and not upon a grant by copy, but upon a BerNALI. 


grant at common law: and thereupon it was adjudged that the 


action lay. | | 
Guildeſlew againſt Ward. Ces. 


CTION for theſe words : © Thou haſt ſtolen a load of hop- Words 
« poles.” —And it was ruled, that they were actionable; 20 
for it ſhall not be intended but they were cut down before ; for 
otherwiſe they could not be ſaid hop-poles, or that he could 
otherwiſe ſteal them. | 


Marſh and his Wife. Casn bs 


MARSH and his wife, as executrix to Viltenſon, brought a An executor 
writ of error to reverſe an outlawry of felony againſt the may bring a 
teſtator. The error aſſigned was, That the exigent iſſued to London, _— 8 
and the ſheriff· returned quod exigi fecer” de comitatu in comitatum, j,ry for felony 
whereas it ought to he de hu/tingo in hu/tingum, for they have no coun- of his teftator. 
ties; and for this cauſe it was held a manifeſt error. But the Poſt. 273. 558+ 
principal queſtion was, If error lieth by an executor to reverſe an, Rol. Abr. 
attainder of felony in the teſtator?—Coxt, and PorHAM Attorney 912. 

General, alledged, that it cannot be maintained by an executor, 5: Co. 111. a. 
Firſt, Becauſe a perſon attainted cannot have executor. Secondly, q —— 
Executor cannot have error, but to reverſe a judgment in the ns os. 
perſonalty. But here the judgment is more high, or it is in the 3. pan. Ab. 14. 
realty; and it may be aiding, for the executor may purſue Godb. 376. 
faintly; and ſo the judgment may be affirmed, and bind the heir. Sk. 60. 295- 
Thirdly, Upon a writ of error to reverſe an attainder in felony, * Hwk. 0540 
a ſcire facias ought to be to warn the lords mediate and immediate, 

which cannot be at the ſuit of an executor. —Gawpyy conceived 

the action did well lie: for executors are privy to the judgment, 

and peradventure have all the loſs; for it may be that he that is 

outlawed had only goods, and no land. And as to the diſability 

alledged, that the teſtator was attainted, and ſo had no goods, nor 

can make an executor ; it is not, material in this ſuit, where they 

are to reverſe the attainder which doth diſable them, as 11. Hen. 4. 

fl. 64, But it doth not appear by that book, that he was out- 

lawed for felony. And as to the faint purſuing of the action, the 

heir and executor, by reaſon of their ſeveral intereſts, may have 
everal writs of error, as the tenant and vouchee may. And as 
to the ſcire facias, this needs not be in reſpe& of the goods which 
ae intended to be in the queen's hands, who is always preſent in 


court; and it is to be well confidered, if it may be againſt the 


lords. But the clerks ſaid, a _ facias had been awarded againſt 
the lords. W ay. The diſability alledged is not to be ohjected 


2unft the executor, the ſuit being to reverſe it. And the caſe is N 
to be well confidered, for it may be very miſchievous againſt the 


* Et adjwurnatur. 
See the continuation of this eaſe, poſt, 277. 
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Care 11. Garnons againſt Sir Henry Weſton. 
\ Trinity Term, 32. Eliz. Rell 877. 


A fine pleaded ERROR upon a judgment given in an aſſiſe of a rent-charge of 


of eee, fifty pounds per annum; in which the title was, John Vaughan 
neben an and Anne his wife (mother of the plaintiff in the afliſe) were ſeiſed 
aſſiſe for a rent- Of the manors of Huntington-Engli/h and —_—_—_— and by 
charge agaioſt the fine, 18. Elzz. conveyed the manors inter alia to one Whitney, per 
— - nomen of two manors and of fifty meſſuages, and three hundred 
not neceflay te Acres of land, &c. who by the ſame tine rendered the ſaid rent of 
aver the life of fifty pounds to them, and the heirs of Anne; and rendered the ma- 
the tenant intail. nors and tenements aforeſaid to them for their lives, remainder to 
Ante, 87. 112. Francis their ſon in tail, remainder to the heirs of Aune; and 
N that John Vaughan and Anne died, and that the rent deſcended to 
Plowd. 264 431. the plaintiff as ſon and heir of Anne; and that Francis entered as in 
Lut. 357-1172. his remainder, and thereof enfeoffed the ſaid Garnons, who was 
8 177. tenant in the aſſiſe; and upon u tort, nul diſſeiſin pleaded; and 
9. Co; 60 b. found for the plaintiff, he had judgment to recover. 
he ary this error was brought.—Firſt Error. That this fine is 
| pleaded of theſe manors. inter alia, ſo it may be intended that 
other lands paſſed in the fine: ſo an aſſiſe brought againſt him that 
was only tenant of the manors, is not good; tor all the tenants of 
the charged are to be named, — Second, Becauſe the life of 
Francis, who was tenant in tail, was not averred — Third, That the 
fine by the grant of the rent, and of the land to the ſame perſon, 
by the fine, is repugnant for the rent, and fo void : for ſhe can- 
not take the land and rent at the ſame time.—Fourth, When ſhe 
had the remainder in fee of the land charged; the rent by this is 
extin&t.—STEVENS for the 2 BoURCHLER * efendant. 
Io the firſt, Gawpr and CLEencn held it to be error; for it 
being inter alia, the per nomen ſhall be intended of more than the 
two manors; and the terre-tenants of the reſidue not being named, 
it is not good. —FENNER contra, 
I o0o the ſecond error, they all held the life of Francis needed not 
to be averred, for he had made a feoffment, and ſo the eſtate did 


continue. 


duri 
charged. 

2. Com, Dig. hath a rent ſervice, and he purchaſeth the remainder or reverſion 
359+ in fee, all the whole ſeigniory is extinct: for the entire tenancy * 
| held, but the purchaſe of the reverſion or remainder in fee-doth not 
extinguiſh a rent charge; for it is chargeable upon the poſſeſion 

for he ſhall avow as in land chargeable to his diſtreſs. Et adjournatw. 

Nor. It was diſcontiaued by the death of Sir Henry "Ra 


% # SS = OS 
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Page againſt Faucet, Cast t2, 
Eaſter Term, 29. Eliz, Roll 121. 


RROR of a judgment given in Lyme.—The error aſſigned was, The almanack 
E That the ;odgment — iven at a court held there 16. February, — oo 
20. Eliz, and this day was Sunday (s), and it was ſo found by the 9 = — by 
examination of the almanacks of that year.—And it was ruled, the day of the 
that this examination was ſufficient, and a trial per - was not year; and a 


I i - udg ment te- 
neceſſary, although it were an error in fact. And judgment = s _ 
was reverſed. | | | bends a we'd. 
Ante, 210, 1. Sid. 300. (a) Britton 134. Co. Lit. 145. a. 2. Inſt. 264. Plowd.265. 2 Salk. 626. Cro. Car, 
602, W. Jones, 156. f. Burrow, Swan v. Broom, 1596. Foſt. 373. 5. Com. Dig, 524. 6. Mod. 41. Ld. 
Ray, 4. 281+ $70, 1544+ 1556+ 2+ Bl. Rep. 1006, 


(a) See 29. Car, 2. c. 7. 


Ward againſt Knight. 
Trinity Term, 30. Zlin. Rell 646. 
CTION ON THE CASE. And declares, that whereas Lo/tocke A tenant in an- 
is an ancient village, and ancient demeſne of the crown of ö 
England, and that the tenants and men of ancient demeſne are to — 


f . de from paying 
be quit of toll in all places, &c. and that he was an inhabitant toll where he 


Casx 13. 


uſed from the time, &c. to have toll of the tenants and inhabi- — Tn 
tants of Loftocke, for any of their goods brought there by ſea for 2. Inſl. 221. 
merchandiſe, and if it be not paid to diſtrain, &c. and the plain- 1. Leon. 231. 
tiff, being an inhabitant of Lofect brought by ſea twenty hun- 2 Leon. 101. 
dred weight of cable ropes to Yarmouth for merchandiſe; for which | K 1 

he demanded toll, and becauſe it was not paid, took this cable ,, Bac. Abr. 
rope nomine diftriftionis, &c. And upon this it was demurred ; and 45g. 

it was argued by GOLDING for the plaintiff, and by HoBART for the Dougl. 196» 
vefendant ; and in the ſame term it was adjudged for the 

deſendant.— Tux Cour gave no public reaſon of it, Car privacein 

ad agree between themſelves for the ſubſtance of the matter ; for 

Wray faid, it is not reaſon they ſhould be diſcharged for mer- 

ehandiſe; and ſo are the books. //7 Hen. 8. pl. 25. 19. Hen. 6. 


de 9. 
pl. 56. 7. Hen. 4+ pl. 4.3. Fitz. V. 2. 228. a. centra. 


Lovelace againſt Grimſden. | Carr 144 
Michaelmas Term, 32. & 33. Blix. Roll 94. 


FAROR of a judgment in the common pleas. —The error aſſigned V. It the join- 
. — Ws, That in treſpaſs for taking of five horſes, the defendant u he upon = 
Jutifieth, for that one Guillam was amerced for blood-ſhed within n f. Adel af. 
s leet; and that he, and all thoſe which were lords of the ter werde? 
manor, from the time, &c. had uſed to diſtrain the beaſts of any Ante, 214. 
Tach came within the manor, and were in the poſſeſſion of any 2.Roll. Abr. 9. 
— that was amerced in the leet for the ame tcement; and ſaid, that Salk. 193. 216, 
4 7 e five horſes were in the poſſeſſion of Guillam ; for which he LA. Ray. oo. 38 5. 
f — them, &c. The plaintiff took iſſue, that they were not 2 
© Poſſeſon of Gu lam. And upon this iſſue being joined, it was Bog. 67. 
; und for the plaintiff; and judgment given for him. — And it was ;.Ter.Rep.t5;1- 
'gned for error, that the iſſue was joined upon a thing merely 2. Ter. Rep.. 


2 void; 


228 , "Eaſter Term, 33. Eliz. In B. R. 


Lovrtact void; and ſo no iſſue, and not aided by the ſtatute of jeofail;.—. 
GI, And THE Cour agreed, that if there be no matter of bar in the 
en, plea, and the iſſue joined upon it, this is void, and not helped b 
the ſtatute of jeofa:/s., But if the plea containeth matter of bar, 
and iſſue is joined upon a thing not material, this is aided by the 
2. Hen. 8. c. 30. But here is no matter of bar; for the pre- 
Pot. 259. 455+ ſcription is agreed to be void; and then if no bar, no iſſue; and 
fo can be no miſ- joining of iſſues, when there is no iſſue joined. 
And although the bar was ill, ſo that the plaintiff might have had 
judgment upon the bar; yet judgment being given upon the ver- 
dict, where no ifſue was joined, is erroneous.—And they all 
agreed, that the judgment ſhould be reverſed: but they would 
adviſe till the next term. 


Cave 15. Green againſt Penilden. 


If the fpirizual PROHIBITION for ſuing for tithes, was yoo for that he 
count refuſe a — — in the ſpiritual court, that the ſaid Peuilden was 
plea good at not lawful ineumbent, but one Taylor; which plea they would not 
hn on * allow the pariſhioner to plead to the right of the incumbency.— And 
A it was granted PER CURIAM ; for he being the tenant of the land, 
3. Leon. 265, may plead it, or elſe he ſhall be twice charged for his tithes. 
Cowp-+424. Dougl. 378. 1. Term Rep. 552. | 
+ | Man's Caſe. 


12 E had married his wife's ſiſter's daughter (a); for which he 

— H was ſued before the Hi . although this 
a mar iage with- was not prohibited within the Levitical degrees, yet becauſe de- 
out the Leviti- grees more remote are forbidden, they gave ſentence of divorce. 
1 . les. And he grounded his prohibition upon the 32. Hen. 8. c. 38.—And 
a conſultation was prayed and granted, becauſe the prohibition is 

Hob. 181. not to be, if it be not within the Levitical degrees: and, here it 


= 207. & was general, and therefore. not good. Vide Co. Litt. 235. 
Vent. 10. 15- 21. Eq. Caf. 156. (a) Moor, 907. 4. Leon. 16. Vaugb. 248. 3. Lev. 364. 5. Mod. 168. 


448. 1. Sid. 474+ 2. Lev. 254+ 2, Jones, 118. Ray. 464. Lut. 1077. 2+ Inſt. 633. Noy, 29. Comb. 356- 


Cart 17. | Stranſham againſt Cullington. 


If the ſpiritual PROHIBITION for ſuing for tithes, as proprietor of the rec- 
court attempt tory of Cednam And ſhewed, that the tithes did grow inter lac 
wo try the to?” decimabilia of that pariſh, as he ought to do, and that muſt be firl 
—— proved. The defendant there pleaded, that the land was in the 
Ges. pariſh of 4/po/c,” and that he had paid the tithes there; and upon 
Ante, 178 this they are at trial, and upon this he had a prohibition ; for the 
2. Roll, Abr. bounds of the parith are triable by the common law. | 
291. 9. Co. 44 3. Leon. 129. Cowp. 424- h | 
u uf AND upon another prohibition for tithes, unity of poſſeſſion in 
ficient proof of the time of the abbot, at the time of the Diſſolution, was ſurmiſed; 
a ſuggeſtion in and proved it by the teſtimony of Mr. Hynde and another, who ſaid, 
prohibition, but they had ſeen a deed of appropriation of the parſonage to the 
— abbot; for which they verily thought, that there was an unit 
Moor, gif. poſſeſſion at the time of the Diſſolution.— And this was ruled no 
end la proof, for it may be intended not to continue ; and a conſultation 
Kelly, rco. was granted: but they ſaid, that hear-fay ſhall be allowed ſot 7 
4 Bac Abr.246, proof. 8 | | 
Doug). 539. | ef Appethva 
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Applethwart again Nortly. Cal 18, 
 Michaelmas Term, 32. 33. Elia. Roll 472. 


ASUMPAT. That in conſideration he promiſed the defendant A promite in 
to marry his daughter, he promiſed to give the plaintiff forty conſideration of 
p_ ; "| — in fatto, =-_ r ay —— is * eee — A 
n non aſſumpſit, it was found for laintiff: and it was Boas 
aledged in —a of judgment, that no time 2 place was alledged — 
of the requeſt.— Sed non allocatur; for it is in nature of a debt; claration the 
and it is not here appointed to be upon requeſt, but otherwiſe it is 1 and p/ace 
of a thing collateral. a the requeſt. 
; : Ante, 74. 5. Com. Dig. 52. 
Hopkins again/? Stapers. | W Gu 
ASSUMESIT. For that in conſideration he had ſold and de- A promiſe to 
livered one thouſand couples of Newland fiſh ad u/um propri- pay on arrival 
um of the defendant ; and in confideration he had — W the ſaid ix ſuch a port, 
fiſh, and agreed to tranſport them from Briſtal to St. Lucar in — 
Spain, and to re- tranſport from thence the value of the fiſh to hasing word 
ondon or Briſtol, ſecundum uſum mercatorum, the defendant pro- goods to the uſe 
miſed to pay to him 1201. upon the arriving of them in portu ol the deſendant. 
St. Lucar : and alledges in facto, that he arrived with them ad por- e Paving 
tum St, Lucar ; and had re-aſported from thence goods, to the value — —ͤ— 
of the fiſh at London, ſecundum uſum mercatorum. Upon non aſſump- good, though 


ft pleaded, and found for the plaintiff, the arrival is al- 
ledged av the 


EcerTON moved in arreſt of judgment,—Firſt, That it is no nr tho' 
conſideration ; for he faith he had ſold and delivered the fiſh to the ,, e — 
uſe of the defendant, but ſheweth not to whom; by which it goods were fold, 
might appear the property was altered by the fale.—Secondly, He or with whey | 
faid in conſideration he agreed to tranſport, but ſaith not with be agreed to 
whom; and it may be he agreed with a ſtranger, which doth not rome Adele. was 
bind the defendant. Thirdly, The promiſe is, he ſhall be paid 2. Ld. Ray, 
when he arriveth in portu St. Lucar, and he ſhewed he arrived ad 1367. 
bertum; which is no performance of the conſideration; and there 
15 2 difference between Ap and ix, in conditions and conſidera- 
tions, though not in charges; and he relied upon 16. Hen. 7. pl. . 

12 4. Pl. 2 He ſhewed that he brought goods of 
that value to London, but ſheweth not to whom the property of the 
goods did belong; ſo they might be the goods of a ſtranger. ' 


| CuntA contra in omnibus. For to the firſt and fourth, they ſaid, 
it ſhall be intended that the goods were ſold and delivered to the 
defendant, and that he re-aſported the goods of the defendant ; for 
it is ſecundum uſum mercatorum, which implieth both. To the. 
ſecond, it ſhall be intended that he agreed with the defendant him- 
ſelf and if it were with a ſtranger to his uſe, it is all one, To 
the third, Ap and 1 are of the ſame effect, and ſhall not be in- 
tended otherwiſe.—And it was adjudged for the plaintiff. | 


23 Mes 
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Saen 20, | Mead againſt Bygott. 
2 A SSUMPSIT. That whereas 7. Arnold levied a plaint in the 


not lic tor the g 
5% w court of St againſt Stokes, and a precept to attach the | 
cls deliver- goods of Stokes . to the plaintiff, being bailiff there; 
ed under an at- and whereas he attached Stokes by two quarters of corn, and de- | 
—.— livered them to the ſaid Arnold to deliver them at the next court; | 
Poſt. 6:4. the defendant aſſumed to ſave him harmleſs of the ſaid corn. Upon | 

non aſſumpſit pleaded, and found for the plaintiff, it was moved 
2 in arreſt of judgment, that the conſideration and promiſe was 
>. Lev. 17. inſt law, and fo void, And ſo was the opinion of THE Cour, 
Cro. Jac« 103. For, FIRST, Attachment cannot be of corn out of ſacks (a). 
#30. 652. SECONDLY, If it may, it is to be kept by the bailiff, and he ought 
3. Leon. 236. not to deliver them out of his hand to the party plaintiff ; and ſo 
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= —_ — the promiſe is againſt law, and void. 
(2) See 9. & 10. Will, 3. c. 44 f. 74+ 
Cart ti Sir Richard Buckley againſt Wood. 
Michaelmas Term, 31. & 32. Eliz. Roll 381. 
To charge an- ACTION FOR WORDS. And declared, that whereas the de. 
other with felo- fendant did exhibit a bill againſt him in the ſtar-chamber, ' 


2 piracy by 30. Elia. containing, inter alia, ** that he was a noſeler of thieves, 
Du ta the Nat 7% murderers, and pirates, &c.” and recited a great part of the 


donde let bill; that afterwards the defendant, at Pauſbery in Salop, 7. May, 
court not hav 31. Eliz. ſaid. © he would juſtify his bill to be true in every part, ] 
ing juriſdiction «* &c,” The defendant leads: that the ſaid ſeventh of May at 
HR — W:/tminfter, in the county of Middleſex, he was demanded by the ( 
hibiting foch a lord chancellor, If his bill were true? and he faid it was true in c 
bill was nota All points, ABSQUE noc ud dixit predifta yerba, before or after a 
proceeding in the ſaid day, aliter vel alia modo. And upon this the plaintiff did i 
ine ceuſe demur — And Mich. 32. & 33. Eli. TANFIELD argued, that the t 
— 193, Matter in the declaration is not ſufficient to maintain the action; 0 
bot. 147. for it is for exhibiting the bill, and ſaying it was true in all poinu. a 
eee s to the firſt, For exhibiting a bill in courſe of juſtice, ho att 
4 — * lieth; and if it be falſe, he ſhall be puniſhed by coſts given in the 
1. Saund. 132. far-chamber, and not * action. And although the matters art 
1. Roll. Ab. not puniſhable there as felonies, yet they are puniſhable there 38 | 
43 87. 1 miſdemeanours in him, who was a juſtice of peace, and 2 depu- 0 
pd * * -ty-licutenant of the county, and may be puniſhed for abuſing his 4 
rig $ Rep. Office, 11. Zig. Dyer, 285. d ſcandalis magnatum, for an action for fi 
p. R. 211. forging a falſedeed brought againſt the Lord B. held not maintan- t 
2. Term Fe. able. And Mich. 25. & 28. Eliz. in this court, between Tuthill w 
195. and Oſborne, for exhibiting divers articles to the juſtices of peace 4 
at the quarter ſeſſions, to have the good behaviour; although the re 
- were falſe, yet not actionable, for it is in a courſe of juſtice, 4 
Mich. 8. & 9. Elix. between Stanley and Curſon, one was brought le 
in by ſubpena ad teflificandum, and upon his oath declared mu ti 
- of infamy againſt the plainti&; yet he coming in by courſe of ju- tl 
tice, and if he ſwear falſly, he may be puniſhed for perjury, * tl 
adjudged an action did not lie. Ane for the other words in juin re 
tion of his bill, no action lieth : for it is not ſaid, he ſhewed the ory m 
tents of his bill, and ſo can be no ſlander; and for ſaying he had Ne. j 


depending againſt one, is no flander,—CoxE contra, He agreed i 
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it his bill of complaint was in courſe of juſtice, no action did lie; Beerrer 


but here he complains of divers matters which did not concern «gang 
himſelf, but others, with which he had nothing to do; and it Woog. 
was the Lord Clinton's Caſe, 19. Eliz. and this is no ſtar-cham- 

ber matter, which toucheth his life. And one Leonard's Cafe was 

diſmiſſed for the like cauſe, where one exhibited an Ergl;/þ bill in 

the ſaid court, containing divers ſlanderous matters, an action 

upon the caſe did lie; and Paſch. 23. Eliz. in this court, between 

Bowes and Stanley, which was entered Trinity Term, 21. Eliz. 

Rell 559. this very cauſe was adjudged, where one exhibited a 

bill in ſtar-chamber,,aad after came into the country, and ſpoke 

of the matters of his bill at Staford, and affirmed them to be true: 

and adjudged an action lay; for he ſhewed not his counſel, but 

publicly ; and our declaration was. framed upon that precedent. 

Et adjournatur. Vide peff. page 247. Caſe 7. : PRE. 


: Chambers and Johns, Car 22. 
HEY were indicted for incroaching upon the high-way, et Inditmene 


TL unum tenementum ibidem erefaverunt ; whereas it ſhould be erexe- quaſhed for 
rant; for there is no ſuch Latin word as erefaverunt ; and it is not —— 
ANGLICE did erect, which had been good. And for this cauſe it a 2a 
was diſcharged, 5 — 

0 1. Sid, 318. Cro. Jac, 129. 2. Hawk. 340. 


Penhallo's Cafe. Car 23. 


HE was indifted upon the 5. Edw. 6. c. 4. for drawing his Inditment on a 
dagger in the church of B. againſt J. S. and doth not fay tte mutt 
(according to the ſtatute) ta the intent to ſtrike him; and for this lud corre 
cauſe it was void, But then it was moved, if this were not good 3 1 
x fox an aſſault, that he might be fined upon it. But PER CURIAM, made good for 
it is void in all: for being indicted upon the ſtatute, it is void as an offence at 
to an offence at the common law. * law. 
494 697. 1. Salk. 212, 2. Hale, 171. Caf. Temp. Hard, 193. 4. Leon. 49. Noy, 11. "Sd vide 


4 Hawk, 356. cor, Cowp. 648. Dough 441. 


RN Wing againſt Harris. Car 24. 
FJECTIONE FIRMZ. Upon a ſpecial verdick, Henry the a pass tor tit 
eighth was ſeiſed of certain lands called Burne/s, and of the ſite from the crown 
07 the hoſpital of St. Johns in Mell. He demiſed Burnels to to a leſſee ſor 
Hilfworth for twenty-one years, and afterwards granted the rever- uu c the 
on of it / inter alia ) to the bi/hop of Hells in fee; and afterwards — 2 
biſhop granted thoſe lands inter alia to Edward the fixth, teaſe for years, 
which did deſcend from him to queen Mary; and afterwards queen or the grant is 
Mary demiſed the lands to the ſaid 4y/ſwerth'for ſixty years, not void. "IE 
reciting the firſt leaſe made to Aylſiworth.— This caſe was argued 2. Ro. Ab. 290 
Mich. 32. & 33. Eliz. vnd Paſch. 33. Elix. adjudged, that the Wen 415. 
leaſe for lixty years was void, for non-recital of the leaſe for 2 2 — 
gy ag years: for although by the taking of the ſecond leaſe ©, 
2M firſt was drowned, yet at the inſtant time of the taking of 
ſecond leaſe it was in eſſe; and therefore ought to have been 
recited, A. being a leaſe upon record. But of a leaſe by 
matter in tact, they agreed there need be no recital: the objection 


Abel it was, becauſe the reverſion had been conveyed to the 
®nop : ſo in his time the leaſe 2 have determined without 
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vs any matter of record: and for this cauſe, when it came to the 

12220 queen's hand, it need not be recited. But THE Cour held, for. 

ann. aſmuch as Ay/ſworth was the perſon that was the leſſee, and 
might well have knowledge of it, if it had been fo dane, and no 
ſuch thing 18 done, when the reverſion was in the queen's hands, 
it is as if it had never been granted from the crown: and for this 
cauſe it was adjudged accordingly.— There were other points in 
the caſe, but it was reſolved only upon this. | 


Eaſter T erm, 
33. Eliz, In the Common Pleas, 
Sir Edmund Anderſon, Kut. Chief Justice. 
Sir William Periam, Kut. ? 
Hugh Wyndham, | Ejfq. i Fuſtices, 


Sir John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General, 


* 


— 
A | c x. The Warden of All-Souls College in Oxon againſt Tanworth. 
18 If ſeifs be WRIT OF RIGHT was brought by Cuftes et Collegium of All 


jones Ay the +> Souls in Oxon. The writ was, ** quid clamant tenere de nobis in 

| e liberam puram et perpetuam elemoſynam, et quid clamant eſſe jus et hare- 
=” 2 * ditatem ſuam, c. Exceptions were taken to the writ.— Firſt, It 
not ſay jure ought to be * in liberam eleemoſynam,” and not puram et — me 


I 


And. 272, allocuntur. For the firſt is but ſurpluſage, and not material. Tho 
2 Lev. 68, ſecond, the common courſe is fo, and therefore it is good. Thirdly, 
Vent. 223 "They did well to expreſs the tenure ;- for otherwiſe it might 
Oo Gare ag. taken for a tenure in capite, which they do well to avoid, Fourthly, 
M When the writ is brought by Cu/fos et Collegium, this cannot be but 
in jure collegii, as in their incorporation; for t they have no other 
capacity ; and the precedents are both ways. 


- Carta, 11 Perrot againſt Auſtin. 
A teſtator can- TP HE cafe was, A. covenanteth with B. to put his ſon an ap- 
wot bind his 4 prentice'to C. otherwiſe that his executors ſhall pay B. twenty 
—— bens »unds. A. doth not put his ſon an — C. and dieth; B. 
bam " brings debt againſt the executors of A. — And it was reſolved by 

Co. Lit. 386. a. THE COURT, that it Heth not for two cauſes.—Firſt,” It cannot 
| 2 debt in the exccutor, where it was not debt in the teſtator: an 
if one covenants to pay ten pounds, debt lieth againſt him or hö 
Exetutors, as 40. Ed. 3. and 28. Hen. 8. Dyer, are: but if he 
doth covenant that His executors ſhall pay ten unds, an action 
eth not againſt them. The ſecond reaſon. The firſt part of the 
Feed ſounds in coverranit, and the ſecond you ſhall be of the ſas 
pature and condition, Quare of this reaſon ? 
Vide 3. Burrow, 1323, Le, Mangfielg's opinion of this caſe, 3+ Vers. 32% 
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collegii, &c. æc. —Secondly, It ought to be elcemoſynam with a double ce.— Thirdly, 
2 102. They ought not to ſhew any tenure in ſpecial, but generally e. 
= 153, 44 nobis—Fourthly, For that they ſay not in jure collegii.—Sed nm 
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Oglethorp againſt Hyde. Carr 3. 
DEBT upon an obligation to perform covenants, The defen- To covenants 
dant pleadeth generally performance of covenants, where ſome r 
are in the negative, and ſome in the affirmative.— It was held, that jo en — : 
this is but matter of form, and is aided by the ſtatute of 27. Eliz. formance plead- 
except the party ſheweth it for cauſe of his demurrer, that ſome of ed generally is 
the covenants are in the gegative, and ſome in the affirmative ; for good, except 
the Court ſhall adjudge according to the truth of the matter. . — 
But if 7 the covenants are in the dis junctive, it is otherwiſe ; 


a a we t of disjunRive 
for the Court cannot know which of them in the d:5sjunfive he —— muſt 


hath. performed. 2 be ſpecially 


Ante, 62. Poſt. 691. 253+ Co. Lit. 303. b. 8. Co. 133. b. Cro. Jac, 560. 1, Lut. 531. 1. Leon. 
311. Allen, 72. Style, 63. 1. Bac. Ab. 548. Ld. Ray. $97» Cowp, 578. . 
Aſcue againff Fulhambe. Caen 
UDITA QUERELA, becauſe execution was ſued upon a An ifſue whe. 
A ſtatute CA wiodged in the city of Lincoln as a ſtatute - mer- 2 
chant, which had but one ſeal, where it ought to be with two guly ſeated hab 
ſeals, according to the ſtatute de mercatoribus, 13. Edw. 1. And be tried by jury 
iſſue was joined, if it were ſealed with a ſeal of two pieces, and and an audite | 
tried for the plaintiff by a oy the city of Lincoln.—lt was al- 222 age 
ledged in arreſt of judgment, that the iſſue ought to be tried by the the "1-97 4 
certificate of the mayor, and not per pars. CURIA contra. For this in which if the 
is a matter of fact, and no parcel of the record. The ſecond cauſe. lie has ſued 
Lincoln is in the margent, fo it ſhall be intended to be tried 45 — 22 
of the county of Lincoln, whereas it was and ought to be tri by Lau Mag 
” a venue of the city.—Thirdly, A writ of error lieth upon this'pog. 319. 8:9, 
rt matter, and not an audita querela, 18. Edw. 3. 25. where ertor is in gt” 
ſuing execution. But it was held clearly, that where a ſtatute is — 28 
erroneouſly acknowledged, as here, no writ of error lieth, but an Owen, 142. : 
audita querela (a); for this is no record. But if it be well acknow- Dyer, 35. 
, and removed hither, and execution is here erroneous, error 
beth thereof. —Fourthly, This ſhall be taken as a ſtatute acknow- 
ledged according to the ſtatute of Acton Burnell of 11. Edw. 1. and 
not according to the ſtatute 13. Edw. 1. de mercatoribus (b) ; ſo it 
is good for the goods and body. Cura contra. For the conuſee 
having ſued execution upon it as a ſtatute-merchant, he ſhall not 
now be received to ſay, but that it was acknowledged according to 
taat ſtatute for which the plaintiff had judgment (c). 
(a) See 2. Bac. Abr. 196. 333. in notis. (5) See 8. Geo. r. c. 26. (e) The judg- 
ment was affirmed on a writ of error in the king's bench, Vide poſt. 319. 


Brunkhorne's Caſe. x 233 
IRE FACIAS againſt Brunkhorne and others, bail for one 1am 
Parker, Their recognizance was, * if Parker were condemned, lecovered, the 
* that he ſhall pay the debt within fuch a time, or render his bail may plead 
* body to priſon.” Parker being condemned, and not rendering it as perform- 
his body to pridor, ſir facias was brought againſt them. Upon ves of there- 
is recognizance they pleaded, that Parker, ſuch a day before the Poſt. 238. 
day in the recognizance, paid the money. —And this was held a good x. Ro. Ab. 335- 
plea without a ſpecialty ; for the recognizance, as to them, is but 2. Lev. 212. 
33 an — with a condition, upon which they might well 1. Mod. 24- 
pad performance. Video contra, Ordeway's Caſe, antea 1 32. _ Ci 
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Bauxxuonx:'s the in the ſcire facias upon this recovery cannot plead it 
c. except ſatisfattion be acknowledged upon record; for by nude pay- 
; ment he ſhall not avoid a matter of record. | 


Carr 6. Leonard againſt Bacon. 

© Nas tenure RMEDON. The tenant pleads © nan-tenure; and upon this 
pleaded after a they were at iſſue : and it was found, that before the writ pur. 
koffment chaſed, the tenant enfeoffed divers perſons, to the intent to defraud 
Ie them which had cauſe of action for the ſame lands, and notwith- 
Savil. 136. ſtanding he took the profits. — And this verdict was adjudged for 
2. Mod. 181. the demandant, for the feoffment was void againſt him by the 
2. Com. Dig. ſtatute of 13. Eliz.c. 5, 


21. Ab. 603, 60. Cowp. 434 Dougl. 3. (1.) 463. 


See 25, Edw. 3. c. 16. 


2 cn N 
| of a meſſuage. The parties being at i 
— hs Dit was found by verdict, that a 83 being 1 


mall be reco- meſſuage, the diſcontinuee pulls it down, and erected a new 


vered »painit ®. houſe on part of the land diſcontinued, and part upon his own 
7 £7 ape land adjoining ; and, If upon this matter the writ was well brought 
» new houſe, Of the intire meſſuage, or that it was to have been brought of ſuch 
part on his own part of the houſe, and how the judgment ſhould be in this caſe ? was 
hand and Nag the queſtion. —After argument, it was adjudged for the demandant, 
1 © that the writ was well brought by the name of the whole meſſuage, 
8. C. 1. And. and there needed not forepriſe ; for the action is to be brought a 
205. the land is at the time of the bringing the action, and there is no 
Poſt. 286. 290. other form of writ in the Regiſter but for the intire houſe : and it 
612. was adjudged, that the demandant ſhall recover. But the judgment 
Ber 148, Was entered ſpecially, that the demandant ſhould recover meſue- 
* Fer. 13%  gium prædict ſcilicet, ſo much in length, and ſo much in breadth, 
| according to what the verdict found upon the land in demand. 
Vide Co. En. 642. the record of this caſe. J. 29. Hen. 6.8. 
25 Edw. 3. Entries,” 80. 11. Hen. 4. Dower,” 115. & 119. 
16. Edw. 7 = Brief. 650. 32. Hen. 8. Dyer, 47. F. N. Br. 192. 
Nor, That Mich. 33. & 34. Eliz, Roll-111. a writ of error wat 
brought, and the error was aſſigned in the very point adjudged: 


and after argument, the judgment was affirmed, 
"YT Clark again Penruddock. 
Ex xptions tc a Þ HE caſe adjudged,” as it is reported 5. Co. 100. b. againſt the 
writ of quid | opinion of ANDERSON. —But two exceptions were taken to 
Nin. the writ. —Firſt, That it did not warrant the count, for the wnt 
was profternere domum, and the count was profternere penthouſe ; and 
ſo variant, and not warranted by the writ.—Sed nan alkcatur ; for 
ſo is the form in the Regiſter, profternere domum, where only part v 
to the nuſance,—Second exception, That the writ is modo querent:s, 
but ſheweth not how the meſfuage came to him; for if he cometh 
to it in le fof?, as by diſſeiſin, there is no colour for him to have 
remedy. Sed non allecatur ; for the count maketh it ſufficiently 
certain. : 
By g. Gen. 1.c. 13. judgment ſhall pot be ſtayed, after verdi, for any variance bt 
tween the writ and declaration. Ait 
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judged, that the action did not lie; for the d 
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Atkinſon againſt Atkinſon, Care 9. 


ACT ION for words: © I have ſerved thee with the queen's ander muſt 

letter, for ſealing of goods out of my mother's houſe.” ye apreſay 
Upon not guilty pleaded, and found for the A it was ad- alledged. 
endant doth not ſay Cro Car. 268. 
expreſsly, that he had ſtolen the goods, but that he had ſerved him, Oro. Jac. 154. 
&c. which may be, though he did not ſteal them; ſo it is only a 10,77. 
charge by implication. —PER1AM cited a caſe of one Nowel, a clerk EIN 
of this court, where the words were, Thou waſt cubbed up for 


« forging of writs; and ruled no action lay. 


we Bighton againſt Sawle. | ca 10. 


T was agreed by THE Covar, that where judgment was given 

upon demurrer, that after a writ of — of damages 4 re- — 
turned, before a new judgment given upon it, the defendant may reſt of an inter- 
alledge any matter in arreſt of judgment.— But PER IAM ſaid, this locutory judg. 
is where the damages are the principal; but in debt, where the debt nent. 
is the principal, and he hath judgment to recover, and a writ of N 
inquiry of damages, it is otherwiſe. —And Ax DERSOx ſaid, that 1, Co. 42. a. 
in Pratt and Ruſſel's Caſe, where a judgment was given in the 1. Leon. 309- 
queen's bench, before the 27. Elix. c. 8. and the writ of inquiry 2. Nod. 265. 
of damages was returned after the ſtatute, and then the judgment * 37 
was given upon it; that this judgment, by the opinion of all Tug 
Jus ies, was reverſable by force of that ſtatute, 


Owen Joans againſt Elizabeth Hoel. n 


Baſter Term, 33. Eliz. In the Exchequer. 
| Trinity Term, 32. Eliz. Rot. ultimo. 


JECTIONE FIRMZEZ of ſeven cloſes, one called Greenmead; ja ejectment for 
and . to the other ſeveral names. After verdict found for land it is noi 
the plaintiff, upon not guilty pleaded, it was moved in arreſt of neceſſary to 
Judgment, that he ought to count of a certain number of acres ; fate the quan- 
r now no writ of execution can be awarded to put him in poſ- —— > DA 
ſefſion;. and ſo it is in every præcipe for land. Cx i A contra. That ſufficiently de- 
8 well enough; for when a name is given to every cloſe, although ſcribed. 
content of the acres are not mentioned, viz. ſo many of 5 Poſt, 339+, 
ſo many of paſture, &c. it is ſufficient, though it were more /5*,. 
formal to expreſs the acres; and it is aided by the ſtatute of — 2 
2 and the Court is Ur of 2 PoPHAM, Cro. Car. 373. 
orney, ſaid, he own. it thrice ſe adjudged. —And the 1. Salk. 254. 
phintiff had judgment. Pe re wa | Cart oe 
| 1 | 3- Lev. 96. 1. Burr, 623. 28 Abr. 16g. 
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yu roy; it was a plain miſ-recital : and thou 
. Sid, 262, need not to be recited, yet when he reciteth it falſcly, it makes the 


_- Trinity Term, 

33- Eliz. In the Queen's Bench. 
Sir Chriſtopher Wray, Kut. Chief Juſlice. 
Sir Francis Gawdy, Kut. 
John Clench, E/q. BA 
Edward Fenner, Eſq. bent "(oy Re 

Sir John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Kut. ' Solicitor General. 


1 Vander Plunken againſt Griffith. 

Te cauſe CTION upon the 8. Ez. c. 2. for cauſing him to be ar- 
anather to be " reſted in the name of Bailaree, and three others, where 
arreſted in the the three others never conſented to it; and that this was 
amor 6 for vexation, none of them having cauſe of action. The deſen- 
conf:rued ro. Gant pleaded not guilty; and found for the plaintiff. —And it was 
fech arreſt, is moved in arreſt of judgment, that this caſe. is not within the 
not within ſtatute: for if he cauſeth one to be arreſted in the name of one of 
4 Zlin. c. 2. the plaintiffs, though the other do not aſſent, he is out of the 
1 ſtatute; for he hath colour to do it, and it cannot be ſaid to be 
1. Sund g. maliciouſly done; for one of the parties may give him ſufficient 
1. Raym. 135. Authority to ſue. To which it was anſwered, that then the ſtatute 
2. Mod, 51. ſhall be defeated; for then one that is a beggatly perſon, and 
L. Ray. 381. cannot pay coſts, yet peradventure may conſent that one ſhall ſue in 
his name, and of the others, eſpecially in an action of treſpaſs, but 
otherwiſe in an action of debr—And of this opinion were Wray 
and GAwDyY : but THE OTHER 2: da cofura, that it is out of 

a the ſtatute, for the reaſon given before. 1) 
A phblic ſtatute But an exception was taken to the declaration, that the ſtatute 
3 _ was miſ-recited; for the ſtatute is, If any perſon ſhall volun- 
— 3 — * tarily procure any other to be arreſted, to anſwer in the court 
wo do it and re- of, &c. where any privilege is uſed to hold plea in actions per. 
ne it fatſcly, it * ſonal;ꝰ and it is recited, -** where any privilege is uſed to hold 
will be fatel. 4 plea in any action, omitting per *ſo, as recited, it re- 
1 Bull. 218. fers to all rv Foggy fer ſo was the opp of Tue Covkr, that 
gh the ſtatute is general, and 


Poſt, 245 plea ill. And for this cauſe principally. it was adjudged, that the 
Ante, 57- plaintiff aibil capiat per billam, © * 1017 
Ero. Car. 229. 232 · 2. Nod. 99+ 4. Bac. Abr. 658, 659. 2. Hawk. 349. 357. 
c ES. * © | Tedcaſtle againſt Holliwell. 
3 | Michael ma Term, 32. & 33. Eliz.. Roll 423. 

b NEN upon an obligation. The condition was, That wheres /: 
A. 2 D D. hath | bound himſelf to be an 3 with the plaintif, 
within ers th if the ſaid J. D. during his apprenticeſhip, or any other b hi 
tur nelice, the aſſent or procurement, take or riotouſly miſ- ſpend any 
33 the plaintiff; if then the defendant, within one month after * 
prentiæe 3 tice thereof given to him, ſatisfy op to the plaintiff wt 
mit ſpend;proof ſuch ſums of money or wares, &c. ſo taken or notoriouſly ſpent Oy 
mult be given to the obligor,before action brought, that the goods have been miſ-{pent, Ante, 25. Paſt. 47% 
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the ſaid J. D. or any other by his procurement or conſent, the Tipcasreg 
fame being ſufficiently proved, that then, &c. The defendant, pro- r 
teſtando that the ſaid J. D. nor any perſon by his conſent (not 8 
making mention of procurement) had not taken nor 8 ſpent 2. Roll. Ab. 594 
any goods of the plaintiff, &c. for plea faith, that the plaintiff Ton: 95- 

had not ſufficiently proved before action brought, that the ſaid J. 1. Bl. Rcp. 387. 
D. had taken or riotouſly ſpent any goods of the plaintiff : upon Dougl. 214.384. 
which plea the plaintiff demurred.—It was argued by DANIEL . Term Rep. * 
for the plaintiff, and by GoDFREy for the defendant. And the que- 287, 294. 

tion only was, If the proof ſhould be in this action, or by any 

other means before; and what proof ſhall ſerve? Vide 10. Edw. 4. 

11. 7. Rich. 2. Bar. 241. and Scroggs' Caſe, antea, Mich. 32. 

& 23. Elix.—GAw w and FENNER, Juſtices, conceived the proof 

muſt be before the action brought by ſome collateral means (but 

ſaid not what means or in what manner); for the defendant is not 

to el but ſo much as is taken and proved to be taken or ſpent, &c. 

dt is within one month after notice ; ſo he is to have time to pay 

after proof made, and notice given; and this cannot be in this action. 

But much was not ſpoken to it, for there was an in- A pla to deta 
curable fault in the pleading : for he for plea faith, that the plain- _—_— muſt * 
tiff had not made proof that F. D. took or riotouſly ſpent, &c. „ole — 
but ſpeaks not, that any other his conſent or procurement ; ofthe condition. 
and ſo doth not anſwer to the ſu ce of the condition; and for Poſt. 239. 
this it was held clearly ill: and for this cauſe it was adjudged for 
the plaintiff, although it was ſaid, ui per alium facit per ſeipſum facit; 
ſo the plea extends to it. But THE CovRT contra. But for the 
matter in law, they faid it was ſtrong againſt the plaintiff. 


Salteſton and Offely againſt Payne. | Gans. 


THE plaintiffs, ſheriffs of London, brought an action upon the A ſheriff who is 
caſe, for that the defendant, being in execution under their chargeable wirt 
cuſtody for 531. at the ſuit of Spicer, had eſcaped, the ſaid Spicer 8 
not ſatisfied; for which they were compelled to pay the debt The — aQion 
defendant pleads, confeffing all the matter, Le that after this for the miſ-ſea- 
eſcape Spicer had acknowledged fatisfaftion of record. Upon this it fance againſt the 
was demurred.— And THE Cour held clearly, that an action upon Priſoner ; but is 
the caſe lieth againſt a priſoner for an eſcape out of execution, to the —— 
intent to make the ſheriffs chargeable with the debt; and fo ad- hy that it was 
judged between Hill and Holt, quod vide antea, 53. that the ſheriff ſhall not made by the 
have an action, quia onerabilis. Fitz, N. Br. 130. b. 13. Hen. 7. defendant, or it 
Pl. 2. 14. Hen. 7. pl. 1. But here, becauſe the defendant is to be t 
charged, for that t plaintiffs are chargeable with the debt, and Goth. 126. 
not otherwiſe ; and the defendant hath pleaded ſatisfaction ac- x. Leon: 237. 


knowledged upon record, which may be by his means, which is 3. Co. 52. b. 


not denied, for otherwiſe the plaintiff might have ſhewn the Moor,569-660. 


ſpecial matter by replication ; and ſo the plaintiffs are to have no Cs. * 
los, and ſo no cauſe of action; it was adjudged for the defen- Eng ab 2 


dant, and the plaintiff nihil capiat per billam. 1. Mod. 660. 
See 8. & 9. Will. 3. c. 27. pots Imp. Sh. 197. 
: ; 2 X 3. Burr. 1349s ©, 
Mountney againſt Andrews. "a 


CIRE FACIAS upon a judgment in debt. The defendant rn gre fatiae 

pleads, that upon a fieri facias directed to the ſheriff of the — 0-7 | 
the defendant may execution on a fieri facias for the ſame debt, without ſhewing that the writ is - 
Rurned, Ante, 209. 233+ Poſt. 390. 597» | . 
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238 1 Trinity Term, 33. Eliz. In B. R. 
MorxT»tr county of Leicefter, for levying the debt, he by force of it took divers 
againſt ſheep of the defendant's for the debt, and denne them.—And 


Ann. ie ruled 8 plea yER CURIAM;; although he doth not 
the writ is condi- 


3. Co. go. all that the writ is returned, and although 

Moor, 463. tional, ita quid habeas denarios, &c. for the plaintiff hath his remedy 
4 2 194 againſt the ſheriff, and the execution is lawful, which the defen- 
1.Salk. g, l. ,. dant cannot reſiſt. Vide antea, Rook's Caſe, Mich. 32. & 33. Elia. 


6-Mod 293 4. Jol. 208. 9. | 
2. Roll. Ab. 893. Dyer, 98. B. R. H. 348. 2. Ld. Ray. 1072, The caſe of Cooper v. Chitty, 


1. Burrow, 20. to 38. 5 
e Allen againſt Hill 
Michaelmas Term, 32. & 33. Elia. Roll 54. 


If a houſe be de- F JECTIONE FIRM, for a houſe in Cornhill, London. Upon 
viſed to A. for a ſpecial verdi& the caſe was, Fr. Benſon being ſeiſed of the 
= PROVISO, houſe in fee, 4. Elix. deviſed it to Agnes his wife for life ; and after 
% If wry to the heirs of his body, the remainder to Th. Ben/on his btother 
* ball bave the in fee: PROV180, that if the ſaid Agnes clearly departs out of 
« rent,” the life ** London, and dwell in the country, that then ſhe ſhall have a 
—_—— « rent out of the ſaid - houſe, &c.” And found further, that 
mined u Francis died without iſſue, and that 7h. Ben/on died, and that . 
—_— is his heir; and that afterwards, 15. Elia. Agms totaliter departed 

; m London, and went to Milton in Suffolk. And after the ſaid R. 


s; afterwards entered, and let to the plaintiff; and that 
e Sag == married one Huggins ; and the defendant entered by his 
co. Jac. 170. Commandment. The Fbſtance 
See Taylor v. V180 doth determine the eſtate before entry? for if ſo, ſhe was 
Hord, 2. Burr. tenant at ſufferance, and the releaſe could not inure to her eſtate: 
60,10 127- for it was „ It was a good rROviso to make her 
- eſtate to determine; although there be no words 0 245 or 
„ that it Mall be void;” but being in a will, it is implied in the 
words, that then ſhe /hall have a rent; which cannot be, if her 
eſtate be not determined.— IHRE JvsTices ſaid, ſhe is but tenant 
at ſufferance; for if the deviſe had been expreſs, that if ſhe doth 
ſuch an a& her eſtate ſhall ceaſe; after ſuch a act done, though 
ſhe continue in poſſeſſion, and dieth, this is no frechold in her; 
and here is as much in ſubſtance. And Wray faid, it was held 
at an aſſembly of all the Juſtices, that if tenant pur axter vie 
continue in poſſeſſion after the death of ce/tuy @ que vie, he is but 
tenant at ſufferance, and his diſcent ſhall not take away an entry; 
which Gawpy agreed, and that 18. Edw. 4. pl. 25. is not law, 
Aire facias gut there was a default in the verdict; for it was found that ſhe 
«+ novo ſhall not fgraliter departed from London, and went to Milton in Suffolk ; but 


_ judgment ĩt was not found that ſhe dwelt out of London; and this is part of 


Lr de con- before 2 made by him and the execator of Francis releaſed to 
an 


may be given the condition: and this not being found, it is not found that the 


on the verdict. condition is broken; and then, notwithſtanding any matter found, 
8. Co. 66, the entry of the defendant is lawful, And it was moved, that 2 
Ceo. Jac. 210. to it a venire facias de novo ſhould iſſue to examine this point 
Barnes, 478. better, if ſhe in the country; for it was ſaid in this point, 
Strange, $13- the verdict was not well examined. But TuR Cour held, that 


wi 365. 37% the verdict is full, upon which judgment might be given, and 


3. Ter. Rep. i 53. then no venire facias de novo is to be awarded; for it is found for 
t, when it is nat found that the condition is broken? 


/ 


of the matter was, If this pro- 
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for this cauſe only it was adjudged for the defendant. Aue 
_—_ then it was objected. that the life of Agnes was not found (a), A5 T 
and then the defendant cannot enter. FEN N ER ſaid, it {hall be in- 
tended ſhe is living; for the jury did not doubt of it; for they find, of hoes 5 
that if his entry upon the matter found is awful, that he is not nd and ſuppi 
guilty : ſo they doubted of nothing but that point; and fo it was ad not ex- 
f udged in 28. Elia. in this court (5).—And judgment was, quod prefily found in 
querens nihil capiat per billam. | a ſpecial ver- 
dia, Jenk. Cent. 262. 5. Co.g7. a, Hob. 55. 262: Cro. Jac. 64. 442. Cro. Car. 458. Vangh. 
150. 49. 1. Term. Rep. 141, (a) See 21+ Jace 1. c. 13- (6) Scovel v. Cable, Moor, 268. 


Simonds againff Lawnd. Cu 6, 

PT RESPASS. The jury found a ſpecial verdict, that R. Lawnd, A furrenderce 

father of the defendant, was a copyholder of the land in fee, 8 | 
and ſurrendered it to the uſe of the defendant in fee, upon con- en g d. 
dition he ſhould perform the covenants in ſuch an indenture. The end ted in has 
defendant after admittance ſurrendered the land to the uſe of the former eſtate. 
plaintiff in fee, upon condition, if the defendant paid ten pounds, g, Lit 202. 
the ſurrender to be void. The defendant neither paid the ten . Rell. ab. 474- 
_ nor performed the covenants in the indenture. The 1. Wood's Con- 

r enters, and dieth ſeiſed; and it deſcends to the defendant, and r 
he enters, upon whom the plaintiff enters. The queſtion was, Be A. 
If this entry were lawful?—And adjudged it was not; for by the ,,, 453. 
entry of the father, both the ſurrenders are defeated ; ſo the de- 1. Term Rep. 
fendant may confeſs and avoid what was done to the plaintiff. —And 600. 
it was adj for the defendant. | 


Johns againſt Gittings. Cart 7. 
Hilary Term, 32. Elia. Roll . 1 

AET ION FOR WORDS: Thou haſt ops the thief A ſpecial 

« with me, and haſt ftolen my cloth, and half a yard of pea 8 
velvet.“ The defendant pleaded, that the plaintiff was his tay- ,, par +95 
lor, and that upon the day of, &c. he delivered to him a. yard and the declaration. 
half of velvet, to make him a pair of hoſe, and he made them too Aste, 153. 237. 
ſtrait : ratione cujus, he ſpoke theſe words, Thou haſt ſtolen 4, Tas. Ab.evn. 
part of the velvet which I delivered you,” ABSGDUE hoc that he 5. Corn. Dig. 
ſpake any words aliter vel alio modo. Upon which the plaintiff de- 222. 
murred ; for the plea and traverſe do not confeſs any words of 
ſander, and then the traverſe is merely void. L. 5. Edw. 4. pl. 26. 
9. Edw. 4. pl. 15. 37. Hen. 6. pl. 34 22. Hen. 6. pl. 19,—And 
of this opinion was THE COURT : but a manifeſt fault was alledg- 
ed in the plea, for he did not anſwer to the words, * Thou haſt * 
* ſtolen = cloth,” ſo it is vicious, and cannot be cured. And 
it was adjudged for the plaintiff, | 


Gaſtrell againft Townſend. Carr . 


CTION FOR WORDS 8 Thou haſt ſought the blood of Words Action- 
„ my huſband, and waſt his death; for if thou hadſt been an abi. 
honeſt woman, he had been alive yet“ and avers in facto that 
her huſband was killed. It was moved, the action lieth not; for it 
1 not ſaid ſhe did any unlawful act; and it was cited to be ad- 
Judged Mich. 18. & 19. Eliz. that for theſe words, Thou vert the 
death of F. 8.” 2 ien lieth not, for it may be by grief. But it 
ar ruled here, that the action lieth, for they ſhall be taken to be 
Poken in malam pertem: and it was adjudged for the plaintiff. 
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_ of Lancafter. 


*_ Elſden and Page againft Barnes. 
* 8 | Hilary Term, 33. Eliz. Roll «19. n 
| I. *RROR to reverſe'an outlawry in treſpaſs. —Firſt, The plaintif 
ral variance be. in the original was named s, and in the exigent Bernes, 


tween the writ ſo an e for a. Gawyr held it no error, be&uſe it was in the 
and the exi name of the plaintiff, Fenner contra; for the exigent iſſued at 
Ante, 5v. - the ſuit of a wrong perſon. —Second, The original was 5a ba ſua, 
2-Leon. 120. and the exigent was blada. And this was held a plain variance, and 
Cro. Jac. 576. the outlawry reverſed. 20 


ca 10. Downes againſt Savage. 
Trinity Term, 32. Eliz. Roll 772. 
Conuſance of a ERROR to reverſe a fine in Cheer. The conuſance was taken 


fine taken by of it by one, and the dedimus pote/iatem to him and another 
ä _ jointly : and this was erroneous. 
two, is ecroneous, 2. Baz. Abr. 528. 338. Cruiſe on Fines, 30. 
13 | .  Aſhbrooke againſt Snape. 
If an obligor was agreed by all THe JusTICEs, that if one be bound in an 
| promiſes to pay, obligation, — —_— promiſeth to pay the money, aſſump- 
322 lieth upon this promiſe; and if he recover all in damages, this 


Pott. 244. 283, [hall be a bar in debt upon the o igation. 
Co. Car. 415. Cro. Jac. 110. Yelv. 84. Cowp. 128. 


Cas 12 Barnes againſt May. 


In ae if A SSUMPSIT. That whereas he ſold to the defendant a pack of 
4 vwool for twenty pounds, to be paid at a day certain, and /icit 
— node. Tequifitus, viz. at ſuch a day and place, &c. he had not paid it; and 
edin one of the that he ſold to the defendant another pack of wool for ten pounds, 
counts, it is fo be paid when required; er licèt /emiliter requifitus, &c. without 
enough. alledging day and place : yet adjudged good ; tor it ſhall refer tothe 
firſt day and place of requeſt. | 


can i. The Queen ogainft the Archbiſhop of York and S. Buck, 
: Trinity Term, 33. Eliz. In the Common Plcas. 
Hilary Term, 33. Eliz. Roll 23 50. 


The crown ſhall 


; Ackworth, as in right of the duc Lancaſter. And declar- 
be diſpoſ- n rig N 
— — ed, that whereas Henry the eighth was ſeiſed, &c. and preſented I. 


tion of an ad- dean, Henry the eighth dieth, and it deſcended to Edward the fixth, , 
wowion in right and from him to queen Mary, and from her to queen Elizabeth, 
and that it became void, &c. The archbiſhop pleaded, that Heath 
Poſt. 51g. is predeceſſor was ſeiſed of the advowſon as in groſs, and collated 
$.C. i. Leon, to it J. S. his clerk, who was admitted, inſtituted, and induc- 
226, ted, and died ſeiſed; and ſo pleaded three ſeveral collations one 
Owen, 13. after another, and 8 if action lay againſ him by 
the queen. The other defendant incumbent pleaded the ſame ple. 
Upon this it was demurred ; and the queſtion was, If this double 

or treble uſurpation put the queen out of poſſeſhon of an ad-, 
vowſon which ſhe had in right of the duchy of Lancaſter ?—An8 
adjudged it did not (a): for the ſhall have her privilege in this 3 Hr 

0 7, Ann. c. 18. Cro. Jac, 124- 


. 


AuARE IMPEDIT, for diſturbing to preſent to the add 
0 


A 


8 


Trinity Term, 33. Eliz. In C. B. 241 


had been in right of the crown ; and for ſuch advowſon a double Tr - 
ſurpation did not put her out of poſſeſſion, as it hath been adjudged. £49 

auf bind is no uſurpation, but a collation, which ſhall not 2 

| | . : 

put a common perſon out of poſſeſſion. And it was adjudged for | 

the queen, and a writ to the archbiſhop of Canterbury. * _ Poſt. 812. 
Nor A. An exception was taken that the writ was general, and $-C- 29. b. 

did not mention that the queen had it in right of the dutchy ; but 4 _ _ 

the count was ſpecial; and ſhewed it: but it was awarded good; and ,, 55s 


ſo is the Regiſter, and a precedent ſhewn in 32. Hen. 6. accordingly. Apna; Dis. 
2 | 


Hall againſi Turbett. ** 


RETLEEVIN. The defendant juſtifieth by reaſoh of a fine afſ- The ſteward of 
ſeſſed by a ſteward in a court leet, for not coming to the court : lt cannot 
and doing his ſuit; and for it a diſtreſs taken : and upon this it . | 
was demurred.— And all Tye JvsT1cEs held that the aſſeſſment »ithour a pre- 
being without preſentment, that he ought to do ſuit at court, was fentment, and 
without warrant; and in ſuch caſe he ſhall be rather amerced then he ſhall 
than fined. For AnDERs0N faid, for ſuch offences as are within de ee. 
the conuſance of the ſteward as judge, and of which he hath the woot, 89. 
view, he may aſſeſs a ſine; but of others not, except they be pre- Kitchen, 43. a 
ſented ; and non conflat to the ſteward, if he were refident within Co. 8. 41. a. 
the leet or not, or what cauſe he had for his abſence. And —— Lee 
Peziax faid, if he ſhall aſſeſs the fine, he will aſſeſs it too ;. Com: Dig. 
grievous ; and ſo the party ſhall have no remedy. But for amer- 174, 173. 
claments, a moderata miſericordia lieth. 10. Hen, 6. pl. 7.—And _ 
tor this cauſe the plaintiff had judgment, 
| Kindler againſt Leverſage. Carr 3. 
EPLEVIN. The cafe was, A. ſeiſed of the land, made 4 leaſe Ambiguous 
at will, rendering fix pounds per amtum ; and by another deed words thall be 
reciting this rent, he granted eundem redditum to the defendant for * N 
his life: the leaſe at will determines; the queſtion was, If the * Auf 
grantee ſhall have this rent for his life, according to the words of beneficially 
the grant! And reſolved he ſhould; for enndem Pall be taken fot for a grantee, 
talen, V1z. eundem in ſpecie : 12. fix pounds per annum : 2s in the piowd. 10. 
ueen's mage of à grant of eaſdem libertates to Iſlington, quas Cowp. bco. 
London. Wc, this is not the ſame, but tales /ibertates, And it was 
ifterwards adjudged for the avowant, that the rent ſhall continue 
during his life. | 


Margaret Palmes againſt Tlie Biſhop of Peterborough, Cavs + 


VARE IMPEDIT: He pleads; that he demanded of J S. the A prefentes 
pf rlentet of the plaintiff; to ſee his letters of orders, and He need not ſhew 
voy | not ſhew them and for this cauſe, for that he was not bis orders, po, 
ucertained whether he were deaton ot not: and alſo he demanded N dx, pad 
of him letters miſſive, or teſtimonials teſtify ing his ability ; and be- . imp. is bad. 
uſe he had not his letters of orders, nor letters mifhive, nor Pod. 441. 
bent of them otherwiſe to the biſhop, he deſired leave of g. Com. Dit · 
unop to bring them; and he gave them a week, and he went 7: | 
. and came tiot again; and that the fix months paſt, and he 
_ by lapſe. Ang upon demutter upon it, it was adjudged fo 
plaintiff; for theſe were not cauſes to Nay the admittance ; an 
exo. ELIZ, PART t. R | the 
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Parts the clerk is not bound to ſhew his letters of orders or miſſive to 
againf the biſhop, but the biſhop muſt try him upon examination for 
Bp. of fern one and other; and the plea is not alledged in facto, but pro e quid 
non monſtravit ; ſo all cometh under the . & quod” and fo no par 
Co. 5. 57.a of it is traverſable. And for one and the other cauſe it was ad- 
2. Saund. 117. judged for the plaintiff. 


2. Salk. $39» 
Reade againft Johnſon. 


|  SSUMPSIT for twenty-four pounds. And declares upon an 
— — endebitatus aſſumpfit. Defendant pleads non aſſump/it. The jun 
arrear upon found, that the plaintiff let to the defendant land for ſeven year, 
leaſe for years. rendering eight pounds per annum, and the rent was arrear for 
Ante, 24% three years ; 3 that the defendant did owe no other debt, not 
20%, 77, a. made any other promiſe. Ef ,, &c.—And it was held by Tus 


1. Kal An.. JUSTICES, that the action did not lie, but only an action of debt 


Cro..Jac. 598. 668. Cro. Car, 343- Hob. 284. 1. Brownl. 14. 3- Lev. 150. Hard. 366, 1. Leon. 4 
Allen, 29» Joncs, 329 - 


Cars. 


BOROUGH, 
— 


Simpſon againft Titterell. 
M:chaelmas Term, 32. & 33. Eliz. Roll 914. 


 Aproviſein a FEJECT IONE FIRMA. One Hendlows let the land to the de- 
leaſe with no fendant for years: PROVISO SEMPER, and it is further covenant- 
penalty anne ed, that the leſſee ſhall not aſſign his term to any other, except to 
ado as ay the leſſor, paying as much as another; and if the leſſor wil not 
be 8 have it, that then he may alien it to none except his mother or hit 
« covenant, fon. The leſſee aſſigned it to his mother; leſſor entered, and let it t / 
Ants, 73- the plaintiff: the queſtion was, If the words were a condition, or Chi 
Felt. 385. only a covenant?—And all THE Jus riexs held it was a good Cr 
1. Rall. Ab. 470. condition to defeat the eſtate. For PERIAM ſaid, proviſo alway it b 
Co. Lit, cz. b. implieth a condition, if there be not words ſubſequent, which befe 
* 9 may peradventure change it into a covenant ; as where there 1s an- in t 
sd other penalty annexed to it for non - performance, as Dockwra)s Wil ned 
Cafe, 29. Hen. 8. pl. 14. But it is à rule in proviſers, where the Bi in d 
groviſe is, that the leſſee ſhall perform or not perform a thing, ad inte, 

no penalty to it, this is a condition, otherwiſe it is void; but if Bi the 

a penalty is annexed, aliter gi: to which the reſt of THE JusT1ICE cauſe 
agreed. And it was adjudged for the plaintiff, that the entry ws 
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lawful. 


- Cann 7. | Barret againſt Heveſett. 
NSD Cn Faſter Term, 33. Eliz. Roll 810. 


| . FPRESPASS for affault, ba and wounding, apud Dewnhen 

4 7 T in the county of Suffolk, 26. September, 21. Eliz. The de- 

_ and wounding. fendant pleaded, quad vi et armis not guilty, and que ad refiduun 

8 6040 tranſpreſſionis actis non, Ac. For he ſaid, that PIII Earl of Armut 

ai; dy 1 2 ed of ſixty acres of paſture, called Shepherd a- hole, in Delſid 

juftification in the ſaid county of Suffoll, and let them to Ro. Npiby, 28 El. 

'_ mollger ſor twenty-one years; and that the plaintiff tempore gun clauſwn 

impoſuit as to predif? fregit et cuniculos ipſius Rob. ibidem inventos cum retibus et ali 
Judged bad So " ingemits capere veluit; for which the defendant, as ſervant to the 

on demurrer. Ante, 94. Lut. 92. 3+ Lev. 494+ *. Vent, 193. Sinn. 387. Rnd 


- — — — 
— x — — — 
. ——— —— 
—— — — 


— 


= — 


— > 
— - 
. 9% 4. 


Wn — 
—— 


— 
2 = wo ne 
— — 
_ * N 
— ß 
— — — 
— 
: 


— — — 
— — — — 


— 


. 
— — 
- — 

—ä — 


— 


— 


7 


. 
— 


0 
ot 
0 
art 
d- 


* 


Trinity Term, 33. Eliz. In C. W. 243 


R. and by his commandment, tempore quo et molliter manus impoſuit Beat 
upon the — at 7. in the ſaid ſixty acres, to hinder him from 3 
taking and carrying away the ſaid conies, que ef eadem inſultus erer 
tranſereſſio unde, &c. aBsQUE hoc that he is guilty de * 

et inſultu, &c. alibi vel alis modo in dif" cam Suff. prout, &c. et hoc, 

Upon this it was demurred in law ; and adjudged for the plaintiff. 


NoTa. This caſe was taken out of the record delivered to the 
reporter by Bow] ]. LO prothontary. 


_— "_ ai 8 4. ua F WET 
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Hartopp's Caſe. | | Cat ts 
Trinity Term, 33. Eliz. In the Court of Wards. 


FLIZABETH HARTOPP deviſed lands to Denham, and three The heirs of 8 
others in fee, to the uſe of Thomas Hartopp her brother, and deviſe in tail 
the heirs males of his body; and for default of ſuch iſſue, to the who dies in the 
heirs females of his body, with other remainders over.” Thomas — of the 
dieth, having iſſue a daughter, his wife enſeim with a ſon, which take — 
is afterwards born. And afterwards Elixabeth Hartopp dieth. 


will, for the 
eſtate never 
The queſtion was, If the ſon, or daughter, or neither of them veſted ia the 
ſhould have the land ? x | —_ : 


And upon argument, it was ruled by Wray and ANDERSON, Raym. 408. 
hie Juſtices, K1NG8MILL and Morkts, & or. and Attorney of the Leon. 253. 
Court of Wards, that neither of them ſhould — the land. For“. Co. 101. 
it being deviſed to the uſe of Thomas, ut ſupra, and he dyin * _ 
before the deviſor, this cannot veſt in the heir, for it never veſt 8 
in the anceſtor; for the word © heirs” is not to give the im- swiab. 35. . 
mediate eſtate, but by way of limitation; and if this ſhall veſt 1. Stra. 25. 32+ 
in the heir, it ſhall veſt in him as a purchaſor, which was not the W 
intent of the deviſor, and ſo ſhall be void. And they conceived (a) ; 
the caſe doth not differ from Bret and Rigdin's Caſe (a). But be- 
aule the office was not fully found, they would not reſolve it; 
but a melins inquirandum was awarded. Et 
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* Michaelmas Term, 
33. and 34. Eliz. In the Queen's Bench. 
Sir Chriſtopher Wray, Kut. Chief Juftice. 

Sir Francis Gawdy, Vit. 1 * 
John Clench, Eg. C Juſtices. 
Edward Fenner, EM. | 
Sir John Popham, Knt. Attorney General. © 
Sir Thomas Egerton, Knt. Solicitor General, 


Kenſon againft Reading. 
| |. Hilary Term, 30. Eliz. Roll 542. 

——— T RESPASS. The caſe upon a ſpecial verdi& was, The queen 
c_ of — | had the rectory of Creehwich, Fo which the manor of D. did 
has before been appertain; and granted them per namen rectoriæ, and all 
— a erant- the lands, tenements, underwoods, and hereditaments to the ſame 
ane, 6 belonging, 1 ſemper et amnino reſervatis omnibus groſſis arboribus 

boſcis et maheremiis de et ſuper 41. : and, If by theſe words beſci;, 
2. Roll. Ab. 44%. the underwoods which are before let expreſsly were excepted or 
Hob. 2. 170 not? was the queſtion. —W1NTER, for the p 15 argued that 
Cros Car. 130+ the underwoods are excepted.— Fos TER contra. For the under. 
woods being granted by expreſs words cannot be excepted no more 
in the caſe of the queen than of a common perſon; foe the excep- 
tion of that which is expreſsly granted is void; otherwiſe it is of 
a thing that paſſeth only by implication: and here the word 
&« groſs” extendeth to, boſcis arboribus, &c. and ſo nothing is 
excepted but gro//is arboribus, &c. and not the underwoods. 
And ſo was the opinion of THE Cour, that an exception in the 
queen's grant cannot be of that which is before expreſsly granted, 
and her intent here is apparent by the word ** graffi” to except 
M N= reat wood; and it ſhall be referred as to the trees 4 
to feſt. And it was adjudged for the defendant. 


Cate 4 Hill againf Pilkington, 
| | Hilary Term, 32. Eliz. Roll 191. 

EBT upon an obligation. The condition was to perform co- 
— pe D —＋ in a leaſe. The defendant pleads — perform: 
the performance ed. The plaintiff by replication — the covenants in the in- 
of covenants, denture; whereof one was, that he ſhould enjoy ſuch lands, kt 
4 t to him, quietly, without interruption; and ſheweth in facto, that the 
covenants be. defendant 20. March, 30. Eliz. had diſturbed him, and in thut 
fors the con- affigneth the breach. The defendant by rejoinder ſheyetl, 
dition is per- that in the indenture there was a proviſo, that if he payetl 
formed, though 101. the 31ſt of March, Fa Eliz. that then the indenture 
becomes vad and all therein contained be void: and alledgeth that he 
| Geforetheac- Paid the 101. at the day; but this was after the diſturbance 
tion is brought. ſuppoſed. Hereupon it was demurred.— And after opening di 
Wood's Can, the caſe by BrvexcoTTs, for the plaintiff, it was adjudged with. 
a 457. out any great argument for the-plaintiff. For by the covenat 
Dougi· 4. broken before the condition performed, the obligation was fore 


/ 
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ſeited; and it is not material that the covenants become void be- Hir 
fore the action brought. But WRA ſaid, that if the proviſo had againff 
been, that upon the payment of the 101. as well the obligation as tages * 
indenture ſhould be void, it had been peradventure otherwiſe ; for 
then the bond was void before the action brought. The 35. Hen. 8. 
Dyer, 57. and Bylowe's Caſe was cited, where a parſon made a leaſe 
for years, in which were divers covenants, and after he became non 
refident, by which the indenture became void; 25 he might main- 
tain an action of covenant, for a covenant broken before his non 
reſidency. de nn een ag Caſe, antea, Mich. 29. & 30. B. R. 
lacito 37. page . # 
A ST: 748% 1h 13 See 8. &. 9. Will 3. c. 11. 
Porter againſt Gray. Carry. 
| Trinity Term, 33. Eliz. Roll 365. 
A VOWRY for an amerciament in a leet. For that Edward the A leet cannot 
fixth granted the hundred of H. in which was a leet, to 3 8 
6. Owen in fee, who died ſeiſed, and it deſcended to J. Owen his d tea h 
couſin and heir; who being ſeiſed, granted it to Feſter in fee; who hoden on the 
by deed inrolled granted it to the Ear! of Leiceſter in fee, who by day mentioned 
deed inrolled granted it to Lord Norris in fee; and for that the in the grant. 
defendant was reſident within the hundred, and appeared not at e, 125. 
a leet held 23d April 32. Eliz. he was amerced twelve-pence; and , 1,q, 73. 
for that the diſtreſs, &c. Upon this avowry it was demurred in z. Hawk, go, 
law, —Firſt, Becauſe he pleaded that G. Owen died, and it deſcended 
to J. Owen, his couſin and heir, and ſhewed not that G. died 
without iſſue. Sed non allocatur; for it ſhall be clearly intended. 
Secondly, That he ſaid that J. Owen did grant it to Fo/ter, but 
ſhewed no deed of the t. And it was ruled to be ill, for this 
cauſe; for it cannot be granted but by deed, which muſt be 
ſhewn.—Thirdly, That the defendant did not ſhew that the court 
was held within a month after Eafter, And this was held a good 
exception, it being a leet by grant ; but of a leet by preſcription it 
ls otherwiſe. 20. Hen. 7. pl. 22. 18. Hen. 6. pl. 11. And they 
_ opinion to give judgment for the plaintiff ; but would 
viſe, &c. g | | 
Love againſi Wotton. 
| Hilary Term, 33. Eliz. Roll 188. | | 
[DEBT upon an obligation. The defendant pleaded the ſtatute , ;cqteader 
of uſury made 6th Feb. 13. Eliz. (whereas the parliament did granted after | 
begin the ſecond of Feb. 13. Eli.) and that the obligation was voie in der 
taken by uſury. The plaintiff replied, it was not made for uſury, yn — 
<. contra formam flatuti modo et formd predif?. Upon this they t the me 
vere at iſſue, and found for the plaintiff. —And for that the ſtatute when the ſta- 
*8 m{-recited, and it was a general law of which the Court is tute pleaded, | 
do take conuſance although both the parties do agree there is 3 2 got · 
ch a ſtatute, yet the Court well knowing there is no ſuch — 5 
tte, and ſo cannot be contra 2 flatuti, held no judg- admitted the 
ment could be given for the plaintiff, it being in the bar of exiſtence of the 


Casn 4; 


plader ought to be, although it was after verdict. And it was Pia. 
udged that there ſhould be a repleader. 1. Mary, Dyer, 119. . 
Wo, 30. 4. Bur. 2246. Compns, 143. 3. Bac. Abr. 111, 113. 372. | 4 Bac. Abr. 658. 
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tte defendant ;—THz Cova held it clearly ill; and that a re- ftatute, by their 
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- plaintiff with and that the ſaid Elizabeth the wi 
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ct g. Tayler againſt Fiſher. - | 

ä 3 E after Term, 32. Flix. Roll 146. 
A wife cannot 1 RESPASS for breaking his houſe, and taking away a corſſett 
give a perſon and a pikeof the van} The defendant p wes that lon 
— n time before the treſpaſs ſuppoſed, J. Bamfield was ſeiſed of the ſaid 
band's houſe, Corſſet and pike as of his own goods remaining in the plaintiff's 
Peſt. $76. . houſe, and that he ſold them to the defendant ; and thereupon he 

tempore quo, &c. came to the plaintiff's houſe and demanded them; 


2. Ro. Rep. 55- and the wife of the plaintiff then and there (the plaintiff being 


| Sane abſent) licenſed him to enter into the houſe, and take them; and 
6. Mod. 4 44 he thereupon entered, &c. and took them, as it was lawful for 
3. Bac. Abr. him to do, &. And upon this it was demurred.—And after di- 


192. vers motions, It was adjudged for the plaintiff, that he ſhould re- 
2. Term Rep. cover as to the entering into the houſe, but not as to the goods; 
560. for the goods being in the plaintiff's houſe, and it not appearing 


how they came there, viz. either as treſpaſs or otherwiſe, he can- 

not of his own headenter ; and the wife's licence to enter into her 

| huſband's houſe is not good, for ſhe cannot give one authority to 

enter into her huſband's houſe. —But Gawpdy contra : for it may 

be intended the goods were there by the plaintiff's licence, and then 

he might well enter and take them: but the THREE OTHER JuDcts 
contra. And it was adjudged for the plaintiff. J. 30. Ed. 3. 12. 


Carr 6. Bretton & Flizaberh his Wife againſt Bolton of Gray's Inn. 


An adio on A SSUMPSIT. The plaintiffs declared, That whereas Thomas 
the cal» upon Belton was the brother of the defendant, and the defendant 
nf, will was a counſellor, of wes in lege; and whereas the defendant did 
— of ol | emas was ſeiſed to him and the heirs males 
Sd of his body, the remainder to the defendant, and to the heirs males 
provide the Of his, „of the manor of 2 in the county of Norfelt; 
ith 2 e of the plaintiff had lent 10ol. 
1 to the {aid Thomas, for . of which ſum, at a certain day 
of her delivering to come, the ſaid Thomas and the defendant were bene a by their 
op tog third per- Writing obligatory /igillo ſuo /igillat” jointly and ſeverally in 2001. 
ſon a bond in the defendant, in conſideration that the ſaid Elizabeth at his ſpecial 
which the de- inſtance ſhould deliver to the ſaid Thomas the ſaid writing obli- 
NOR _ gatory to be cancelled, and ſhould lend to the ſaid Thomas another 
fon were . 1001, did aſſume to the ſaid Elizabeth, that if ſhe would refer to 
obligers, and the defendant the making of the ſaid aſſurance for the 2001. and 
—_— _ _ uſe — _ counſel than the counſel of the — 
aba n that he would provide talem afſurantiam proinde pro præ dic! Elaa- 
N betha per qualem ipſa cadem — helen 44 —— of 
1. Roll. Ab: gr, the ſaid 5, if he ſhould make default of payment of the {aid 
2. Burr. xcog, 2001. than ſhe had before for the ſaid 1001. And alledged in fall 
* that ſhe, ng to his promiſe, uſed no other counſel, &c. and 

| delivered to the ſaid Thomas the ſaid bond to be cancelled ; and that 
ſhe lent to the ſaid Themas the other 1001, And that the defencant 
not regarding his promiſe, but intending to defraud her, then and 
chere knowing that the faid Thomas was adtunc, ut jr efatur, ſeiſed 
in fail, . to him and his heirs males of his body (but faith not 
where the reverfion or remainder was) then and there nn _ 
htzose provided fox her aſſurance a grant of an annual rent 12 
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out of the ſaid manor of Heywood to have in fee (and ſhewed it in cer- BzzTTon & 
tain) which was a rent-ſeck ; which ſhe, truſting to the ſaid promiſe, Ms WIr: 
received for the ſecurity of her 200 l. And alledged in facto, that the , 
faid Thomas within one year died without iſſue, by which after his | 
death the ſaid rent ceaſed and became void; and the ſaid manor | 
came to the defendant diſcharged of the ſaid rent. And further J 
alledged, that the defendant provided no other aſſurance for the | 
payment of the ſaid 200 l. and that the faid 2001. and every part 
thereof were yet unpaid ; et /fic the defendant falſely and maliciouſly 
deceived the ſaid plaintiff in providing the ſaid aſſurance for the 
payment of the ſaid 2001. by which ſhe is without remedy for the 
ent of the ſaid rent, or the ſaid 200 l. ad damnum 400 1.— 
T e defendant pleaded nor Wege and found againſt him. 
DiyvkExs MATTERS were alledged in arreſt of judgment. 
Wet t mw alledged, that whereas the ſaid 7 and the de- Divers _—_ 
dant were obliged per ſcriptum ſuum obligatorium /igillo ſus figillat' ; don do 4 
and ſo is II or { — be — bond of . 10 it is — 
fizille ſuo, &c. in the ſingular number.— Sed non allocatur; for Aigillo | 
vs may be referred to both their ſeals, and both may uſe one ſeal. , 
SECONDLY, The aſſumpſit is, that if ſhe at his inſtance and re- . vent. 11. 
veſt would deliver bond, &c. and ſhe alledgeth that ſhe de- Cro. Jac. 404. 
ſrered the bond, &c. but ſaith not that ſhe delivered it at his in- 
ſtance; and if it was not delivered at his inſtance, but upon ſome 
other conſideration, as it may be intended, it is no performance of 
the conſideration. — Sed non allocatur; for when ſhe delivered the 
bond to be cancelled, it ſhall be intended upon the conſideration 
before, and at the requeſt of the defendant. i 
Tuinprv, For that it was alledged, that the defendant well 
knowing that he ſaid Thomas was ſeiſed ut 4. in tail, but 
faith not in whom the remainder was; and it might be to his 
right heirs; and then the rent- charge may have continuance.— Sed 
non allacatur; for when in the recital it is ſaid that Thomas was ſeiſed 
in tail, the remainder to the defendant; and it is ſaid afterwards 
that Thomas was ſeiſed ut prefertur in tail; this ſhall be intended 
with remainder over as before. : 2 
FovsTHLY, Upon the ſubſtance of the matter, that this aſ- 
ſurance that was made was better than what ſhe had before; for it is 
not alledged when the firſt 1001. was to be paid, but at a day to come, 
which may be long after; and'here the rent that was granted being 
an infieritance which charged the land, was a better aſſurance 
than a-bond which charged the goods, for which ſhe had no remedy 
if the obligor left no aſſets to his executor. —But THE Cour held 
clearly the contrary ; for the bond charged his perſon and his 
executors after his death, but this rent 15 only charge his land a 
during his life ; and he being dead, ſhe had no remedy. ; 8 
Firrurv, The conclufion of the action ſounds in nature of a „ 
deceit, and then the iſſue non aſſump/it is no anſwer to that with | 
which the plaintiffs have charged the defendant.—Sed non allocatur ; 
for the plaintiffs having declared upon the whole matter, and having 
ſhewed to the Court ſufficient matter that the defendant had not 
ormed his promiſe, the concluſion is not material ; but THE 
0URT ſhall adjudge upon the whole matter precedent; ſo it is a > aol 
good iſſue. And the plaintiffs had judgment. Rs, 
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- Carny, Sir Richard Buckly again Wood. | 
3 See the Commencement of this Caſe, Ante, page 230. Caſe 21. 

To charge 'T was now moved again by EGERTON, for the plaimtiſ, that the 
—.— 1 bill was not lawfully exhibited in the A ee, 155 matters 
by bill in equity concerning his life which were not examinable there, for then his 
is aQtionable; on oath ſhall prejndice him; and if the action did not lie for 
for the Court the exhibiting, "= it lay when he ſpoke of it in the country; and 
— ſpoke of the ſubſtance thereof (as it is expreſsly alledged in the 
theſe offences, declaration), and ſaid that his bill, and all that was contained in it, 
it is nota pro · Was true; for this an action lieth, for this is not in à courſe of 


Ak Ss Lunn. - a. G 


. ceedipgin the juſtice. —T ANFIELD. If the bill contain any matter of flander of 


3 another than of him againſt whom it is exhibited, an action lieth; 

% as in 2. Elz. Stanley v. Ceurſep, where the witneſs goeth beyond 

48 the point in iſſue, or queſtion, and ſlandereth a third perſon, 

499. 818. action lieth: but here the exhibiting of the bill is only in courſe 

7. Saund. 137, of juſtice, and concerneth himſelf only, and ſo is not puniſhable; 

232. and then his ſaying in the country that his bill was true, &c. is 

4 ES not puniſhable. And he ſaid that the declaration is uncertain ; for 

2 It js that the defendant did exhibit his bill, containing inter alia 

this matter which is not good ; for it. might be there were words 

of qualification in the bill which qualified the firſt words, and 

therefore the whole bill was to be recited. —But all THE JusT1css 

held this exception not to be material; for if there were any words 

of qualification, they were to be alledged by the defendant ; and it 

ſhail not be otherwiſe intended, but rather that it contained this 

matter of ſlander amongſt other matters of ſlander. And for the 

matter, they all reſolved that the action lay; for they were not 

matters examinable in ſtar- chamber; and when he exhibited the 

- bill maliciouſly in ſlander of the plaintiff for matters not examinable 

there, it is reaſon he ſhould be puniſhed ; and eſpecially when he 

ſpoke of the matters in the country, and publiſhed them and af- 

Pot. 564- 725- firmd they were true. But Wray ſaid, if the bill had been well 

exhibited, for which matters the Court might take' examination, 

ſo that his complaint was in courſe of juſtice, an action did not 

lie, although they were falſe and ſcandalous ; and if it did not lie 

for exhibiting ti e bill, then it lay not for ſaying that it was true.— 

But in the principal caſe they — ut ſupra. And the precedent 

Boes Caſe was feen in court, which was all one with this Caſe, 

except that the words ** inter alia were left out; and all the bill 

was recited. And afterwards at the end of the term it was adjudged 
for the plaintiff. 4. Co. 14. B. 2 | 

Cont. Dalton againſt Sheffington. 


Trinity Term, 32. Eliz. Rall 110. 


Ss 3 -&@ ww wel yu we gg ee a Y aan wt ed tY CC. 


— 


"Pu ance. * J-RROR to reverſe an outlawry. The original was Sheffington, a 
An, s. > and the meſae proceſs Skeffington : and for this variance it was th 
| „ c _ e 
Carr 9. Axkins againſt Atkins. te 

; Hilary Term, 33. Elix. Roll 776. pl 
r 'RROR to reverſe a judgment in Norwich, in a writ of dower. Ju 
body, ind atter © The caſe was, 7. S. deviſed land to S. and to the heirs, of his all 
his deceaſe to B. body; and after his deceaſe to B. the eldeſt ſon of S. and to the 7 
the eldeſt ſon of S. and the heirs of his body with remaindert over, is an eſtate tail in S. 2. Ed. C de 
Ab. 315. Ld. Ray. 204 1437. 1440+ 1562. Lucas, 181, 2. Peere Will. 476. 1. Strange, 739 th 


Dougl. 257. 757« 


/ 
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heirs of his body, the remainder over to three other of the ſons of Aru 
S. in the ſame manner. ' he queſtion was, What eſtate S. had 8=iv# 
in the land ?*—HuBBARD argued that he had eſtate for life, the re- . 
mainder to his ſons as purchaſors.-CoKE contra, That he had an 

eſtate tail; for by the firſt words an expreſs eſtate in tail was given 

to him; and there are no ſpecial words to correct or alter them.— 

It was afterwards adjudged that S. had an eſtate in tail; and that 

his wife ſhould have dower : and the firſt judgment in the writ of 

dower was affirmed. 


Nelſon and Bugg againſt Woodward, |  Camw. 
See the Commencement of this Caſe, Ante, page 188. Caſe 13. 
PROHIBITION. The caſe ws moved again.—GawDY, uflice, ane.» 
held, that conſultation ſhould not be granted; for it is as a — — 
contract for tithes to come, which may be without deed, and may 51. paid tothe 
be for life 7 e x” — a con mn oeth in diſcharge of _ _ 
yment of tithes ; but a leaſe or grant of tithes muſt be by deed, n e 
— Hen, 6. pl. 43. and here a ordhibition lieth to avoid — — 
of action. — And of this opinion was CLENCH, Juſtice.— WR AV, ſon's life, is not 
e and FENNER contra, - That this is a ſale, and cannot good. 
be without deed, and a grant and contract for tithes is all one; but Ante, 188. 
a ſale for one year may be of tithes without deed (a), and it 
is not reaſon he ſhould make a deed to every one of his pa- 8. Re. Ad, 64. 
riſhioners for each of their tithes for a year: and Wrav, Chief — — 
Juſlice, ſaid, he had conferred with the Juſtices of his houſe, and Cro. Jac. 137+ 
they were of his opinion. And as to the circuity of action, the and 3. com. 
plaintiffs here can — no action upon the promiſe ; for this was Dig. 91- ce. 
made with P. And although they are aſſignees of the land, yet ont _ 
they can have no a&tion. — Et poſtea, in Eafter Term, 35. Eliz. it ap 
was adjudged for the defendant, that this agreement cannot be 
without deed; and the aſſignee hath no colour to take thereof ad- 
vantage: and a conſultation was granted. | | 
| (a) See 5, Geo. 3. c. 17» 
MESS Leeks' Caſe. | | Caen 22, 
FE was indifted by the name of Joun Lezxs, alias STYLE de h n dincs 


* Des —And it was held to be ill, for he ought to have his ad- nme nut be 
dition before the alias dictus: and ſo it was ruled in Grymes' Cafe, before the alias 


although both the names be not recited in the alias. dne. Ant. 192. 
4 y 2: Hale, 178.7 | 
Lacy againſt Lacy. | Ca 12+ 


SSUMPSIT. That whereas the defendint was poſſeſſed of a Performance of 
*** leaſe for years, the reverſion to the queen, in confideration * 73 — 
of ten pounds paid by the plaintiff to him in hand, and of ten — — 
pounds to be paid to him upon the procuring of a new leaſe to performance of 
the plaintiff, the defendant did promiſe to ſurrender his leaſe, and another promiſe, 
to procure a new leaſe to the plaintiff before the end of Trinity bæcd not be 
term; and that he had not performed it. Upon non aſſump : 
pleaded, it was found for the plaintiff. And it was ſaid in arreſt of 
Judgment, that the declaration was not good, becauſe he did not 
iledge he was ready to pay the other ten pounds at the end of 
Trinty term,—Sed non allocatur ; for it was not to be paid till the - 
Nr the leaſe, ſo he was to do the firſt act. And 


had judgment. 
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Carrth ' Brable againff Hollywell. 
PET es Trinity Term, 33. Eliz. Roll 483. 
Anden on A SSUMPSIT. The plaintiff counts, that the defendant upon 4 


a promiſe to de. certain conſideration promi ſed to deliver to him forty quar- 
ber ſo much ders of wheat between Sturbriage fair and Chriſtmas, if the plaintiff 
corn if the liked thereof at Strrbridge fair; and ſhewed he liked thereof; and 
pkintiff liked upon the laſt of November, at ſuch a place required, the defendant 


> 94-40 * to deliver them, which he bad not done. Upon non aſſump/it 


plaintiff gave Pleaded, it was found for the plaintiff, And it was alledged in arreſt - 


notice of his of judgment, that the declaration is not » becauſe it is not 

approbation.. ' ſhewn in the court that he ſhewed his liking to the defendant; 

735% co and his Iiking is fecret, of which the defendant cannot take no- 

; tice ; and therefore of neceſſity it muſt be alledged 17. Edw. 4. 
and fo it was ruled this term in Chapman v. Hurft, which is en- 
tered Trinity Term, 33. Roll 487.—But it was anſwered, that his 
liking was fufficientty ſhewn, when it is alledged he required them 
at ſuch a day.—But THz CovkT held, this will not aid him, as 
this caſe is; for the liking is to be at Sturbridge fair, and here a 
requeſt is alledged /t. Nev. which is long after, and at another 
place. And judgment was given for the defendant. 


Cart 14. | Anonymous. by 
An entontory As MPSIT. The plaintiff declared, That the defendant, in 
conſideration conſideration the plaintiff ſhould ferve him for one year, and 


way de traverſed manure his land, &c. promiſed to pay him forty ſhillings ; and al- 

in . ledged in facto that he ſerved him for one year, and manured his 

Dough 47% land, &c. The defendant pleads, the plaintiff did not ſerve him 

ſdr one year, but departed from his ſervice within the year. Upon 

iſſue joined, it was found for the plaintiff. And it was alledged i in 

arreſt of judgment, that the iſſue was not well joined, for it was a 

| traverſe of the conſideration, which is not traverſable.— But it 

*. was ruled good, and the plaintiff had judgment —NoTa. The 
reaſon ſeemed to be, becauſe it was a coi ion executory. 


Carr 15. Coles again Haveland. ; 
+ Words, the ACT ION for theſe words: Coles hath ſtrained a mare, mm- 

me- nin of % endo carnaliter cegnevit aquam.”” The jury found that the 
mat ney vs pecv- defendant ſpake the words, © C. hath ftrained a mare,” mean! 
— that carnaliter cognovit.” And upon theſe words the plaintiff h 
ſpoken, may be Judgment, although it was alledged that the words in themſelves 
rendered ac- had no ſenſe, and tht inimendo will not help the matter, but only 
tionable by the denote the perſon. —But becauſe the verdi& hath found preciſely 
IN who} this was his meaning, and it is a phraſe of the country, it 
Moer, 419, Was adjudged for the plaintiff. 7 
Velv. 133. Carter, 214. Hob. 126. a | . 

Carr 16. - | Stoner againſt Audely. 
Words in the | CTYION for theſe words, viz. * Aid me to Stoner, for 1 have 
OY * . « felony to lay to his charge, for he would have robbed me. 
drove on. After verdict for the plaintiff, it was alledged in arreſt of judg- 
text, and render ment, that the words are not actionable; for perhaps the ſayings 
them not c- I have felony to lay to his charge,” of themſelves are action, 
9064993 able; but when he ſaith further, © for he would have robbed me, 

55 they prove no felony, but extenuate the firſt words, and * 
Dr K,, what he did —. and the laſt words are not actionable! 
” "2 5:95; for to ſay, * One would have robbed me,” an action lieth not, 


without ſhewing ſome overt act put in ure, which is * 
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cauſe to bind one to his good behavigur, for though he had an Sroxzs 
intent, peradventure he repented of it, and did no evil act.— And 4 

Laa cited a caſe adjudged in 27. & 28. Elia. Tettul & Oſborn e 
that theſe words, ſcilicet, Thou wouldſt have murdered me,” are 

not actionable.— And for this cauſe THE CoukrT inclined that an 

action did not lie. Sed adjournatur. 


Stapleton againſt Frier. Cann 17. 
Trinity Term, 33. Eliz. Roll 189. 
ACT ION for words: My Lord Prefident of the North ſhewed rg aQtion- 
« My. Stapleton his hand ſet to a book, whereby he had con- Ante, 8 
« ſented to the late rebels of the North ; but by the means of Mr. 546. 
W Fax fax, my Lord Preſident was perſuaded, and the. matter ſup- - 
After verdict for the plaintiff it was moved in arreſt of 
judgment, that an action lay not; for it is not ſaid he conſented to 
the rebels; but that his hand was ſet to a book, whereby he did con- 
ſent, &c. but ſheweth not who ſet to his hand, and it might-be done 
by another: alſo it is not ſaid he conſented to them in the rebellion, 
but the conſent may be in ſome other matter, nor that he knew they 
. were rebels: alſo it appeareth not in what they were rebels, if in 
treaſon, or only upon proceſs of —— contra in om- 
nibus, For it cannot be his hand, if he himſelf ſets it not to the 
book, but another may write his name; and when he faid he 
| conſented to the rebels, and ſhewed not any certain perſon, this 
cannot be otherwiſe intended but that he conſented to all the 
' rebels in their rebellion : but if he had ſaid that he conſented to 
1 A. and B. which were rebels, this peradventure may be intended 
R that he conſented to them in ſome other matter; as it was ruled 
\ 26. Eliz. in Brown v. Liſle, where the words were, He was con- 
2 federate with Campion the jeſuit,“ no action lay, for it is not ſaid 
N 
© 


he knew him to be a jeſuit, nor in what manner he was confederate 

with him. And in this term it was adjudged for the plaintiff, 

EY 4's Dullingham again/t K yfeley. Carr 18, 

PRONIBITTION. And ſurmiſed, that Xyfeley the defendant being tt a vicar ſues 
{= 5 or Owe of the parſonage of Sapſtot in Suffolk, had ſued Curtis a pariſhioner fot 

in the court chriſtian for tythes of certain land in the pariſh of S. — * 1 
5 The plaintiff, being parſon of Hemington in the ſame county, came 4 dhe pate 

in pro intereſſe ſuo ; and alledged there is a cuſtom within the pariſh appropriate ap- 
cs of Sap/torw, that the parſon of Hemington ſhall have thirteen cheeſes pears there pro 
ly for the tithes of theſe lands in Sap/ffow; and that in recompence ee and 
1 thereof the parſon of Sapfew had thirteen cheeſes for the tithes of n, Courr with 
it ſuch lands in Hemington ; ind upon this matter he grounded his ple of a moduc, 

prohibition, alledging, that he had pleaded this in the ſpiritual court, a prohibition 

and it would not be received, —T ANFIELD moved, that the pro- ſhall be granted. 

lubition lieth not; for it is for one that is not ſued, and it is not rea- Ante, 71. 


lon he ſhould ſtay the ſuit of a ſtranger. Alſo here the very right, g.. | 
5 of tithes is to —— in queſtion, and 120 the bounds of the Ah, od hg 
1. and fo is not triable here, as 35. Hen. 6. pl 30- & 47. & 14. Hen. 4. Moor, 915. 
ng, fl. N. are. Cox E contra. For the right of tithes is not here in Pougl. 378. 
n- queſtion ; but a modus decimandi, and ſo is triable here; and this Cowp. 414+ 
r Wa 2 good matter for the pariſhioner to plead, and that which 
er the Prriſhioner may plead ; he that cometh in pro intereſſe may 
le: —GawDY. The pariſhioner might well plead it; but when 
ot, the parſon of another pariſh will plead it, by this the right of 
or ithes vill come in queſtion berween the two parſons. 20. Hen. 6. 
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Dertmonar pl. 18. the caſe is, That when the right of tithes is in queſtion be- 
— _ tween two parſons, this Court hath no juriſdiction: for the trial 
Trier of the right, &c. belongs to the civil law. 31. Hen. 6.— And after- 
wards THE COURT was of opinion to grant a conſultation. Sed 
Carr 19. Smith againſ! Clerke. 
The affent to PROHIBITION Ihe cafe upon ſpecial verdi& was, Two in- 
cumbents were of the church of Ungery Hatly in the county of 
mult te ww" Cambridge. One ſued the other in the ſpiritual court to deprive 
* him for not reading the Articles, and giving his aſſent to them ac- 
4. Inſt. 324, cording to the 13. Ez. c. 12. The iſſue being, If he gave his 
3. Lev. 101. aſſent? the jury found, that he read the Articles, and ſaid, I give 
my conſent unto them fo far forth as they agree with the word 
of God.” —And it was adjudged, that it was not ſuth unfeigned 
conſent as the ſtatute intendeth ; but it ought to be abſolute with- 
out condition. And a conſultation was awarded. 


Carr 20, Murrel againff Smith. 

A copyhold is FIECT IONE FIRMA. Vide 4. Co. 24. b.— Tu Covkr held, 
not deſtroyed by t that he remained a copyholder, as before, and the heir might 
3 3 enter without admittance, yet ſhould pay his uſual fine, and do all 
of the copyhold his ſervices, except ſuit at court; for that is gone by ſeverance 
from the manor. from the manor, and ſhould be ſubje& to forfeitures, as waſte, &c. 
Ante, 13. — And F — — ſaid, that he might ſurrender his eſtate 
Pott. 499 to the grantce of the freehold, to the uſe of the grantee, for he had 
11 the reverſion, but could not ſurrender to * grantee to the uſe od 

hn another, nor the grantee cannot grant it by copy to another; ſo 
„ che copybolder muſt always keep it in his and. But quere of 
4 Co. 2x. this. And the 'oTHER Jus riczs gave no opinion of this point. 
Cro. Jac. 573. 2. Com. Dig. 436. 1. Bac. Abr. 481. 2. Term Rep, 415. a 


Carr 21. Smith againff Havens. | 


A deviſe that 'P RESPASS. Upon demurrer the caſe was, I. Smith by his will 
if bs wife in writing deviſed, that * If Elizabeth his wife think good to 
22 bis 1 * bring up his children in learning, and to find them meat, drink, 
Pe +. FH, * and apparel, that then The ſhall have his land till J. Smith his 
land till they ** ſon attain his age of twenty-four years; and dieth. The wite 
come of age, undertaketh the bringing up of the children, and digth before the 
gives her an in- ſon came to twenty- four years of age. The queſtion was, If this 
b eee only a matter of — — or of an intereſt alſo in the land? 
by her death, — And all THE JusTiCEs were of opinion, that it was not only a 
Foft. 678. confidence but an intereſt, and -it was tied with the condition to 
Ante, 190- bring up the children; and if it ſhould determine, the children 
Cui, 6. ſhould be without remedy for their education. 4. Elia. Dyer, 210. 
Godol. 329. Et adjour natur. 5 

Lane, 26. 2. Leon. 211. 221, Dyer, 210. Gib. Dev. 72. Abr. Eq. 195, Gilb, Eq. Rep. 36. 
Fob. 285, 3 Bac. Ab. 41% Powel on Dey. 301, 302. | 


Casrx 22. - Jeffery againſt Coyte. 
17 ſor ECTIONE FIRM . The cafe upon ſpecial verdict was, 
lte and he in E * Trevelian being tenant. for life, e remainder to Thomas 


remainder in her fon in tail, they two, 2. G. 3. Pb. & Mary, let the land by in- 


— pa or denture to Agnes Browne for life, remainder to V. Browne for life, 
liſe, remainder rendering ten pounds rent per annum. Avice dieth. Thomas, that was 


to ll. for life; in remainder, accepts the rent of Agnes Browne, and dieth. ugh 
and the iffuc in tail accepts the rent of A, and levies a fine ; the leaſe in remainder is good, notwithſtauds 
ng the ſcott. nent. An e, 56. 154+ 


if 
J 
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Trevelian, the iſſue of Thomas, accepts the rent of the ſaid Agnes Rrrzur 
Browne, and after enters and makes a feoffment, and levieth a fine . | 
to 7.8. Agnes Browne re- enters, and dieth ; V. Browne as in his re- on 
mainder enters. The queſtion was, If 7. S. the purchaſor might co. Lit, 252. b. 
avoid this leaſe in remainder ; or if the acceptance of the rent Hob. 333. 
from the firſt tenant for life, made this leaſe good to V. Browne in 2. Roll Rep. 488. 
the remainder?—Gawpy. This acceptance of the rent by tlie iſſue — be 
in tail, maketh good both the eſtate for life, and the remainder to , Mod. 6. 
I. Browne, for they make but one eſtate; and if a leaſe be made 3. Com. Dig. 23. 
to two, and the iſſue in tail accepts the rent of one of them, and Cowp. 482. 
faith he will accept him only Ge kid tenant, yet it is good for both; Poul. 53- 
and theſe eſtates are directed out of both the ae! of Avice and 
Thomas their ſon, for they ſhall join in an action of waſte. 
29. Hen. 8. fo. 17. Eliz. Dyer, 339. if tenant for life and he in 
the remainder join in a leaſe for life, it is a forfeiture; for the 
leaſe is derived out of both their eſtates, and if it inured by way 
of confirmation, it could be no forfeiture ; and here when Avice 
the tenant for life is dead, the eſtate ſhall be ſaid to be created only 
by him in the remainder.—And all THE JusTIcEs agreed, if it 
were only the confirmation of Thomas, then the acceptance of the 
rent by his ifſne ſhould not make the eſtate in the remainder good. 
Wx and FENNER held the leaſe is derived out of both their 
intereſts; and if any can avoid it, it muſt. be the iſſue in taiL— 
CE xen doubted ; for he conceived that the eſtate was only created 
by the tenant for life, and ſo had granted a reverſion ; and ſo the 
acceptance by the iſſue ſhould not bind him. But it was afterwards 
adjudged that the eſtate in remainder was good, and would not be 
avoided by a purchaſor. | | UE 
Kr Stone againſt Radiſh. | 
| | Trinity . _—_ Rell 762. | Gag 0 
BT upon an obligation. The condition was for the de- The sep 'anee 
livery of twenty quarters of Wheat. The defendant pleaded, V _ 
that pendente billg the plaintiff had accepted fifteen quarters, and i be plead- 
demands judgment of the bill. —And it was adjudged no plea, for ed in abatement 
it is collateral, and not parcel of the ſum contained in the obliga- to debt on bond. 
tion; and if it be a plea, it is a plea in bar, and not in abatement. N. I in der? 
And it was adjudged for the plaintiff, _ 3 . 
| Acton againſt Hill. | | 
Trinity Term, = — Roll 393. . 
DEBT upon an obligation. The condition was, That whereas Performance | 
the defendant was made ſub- collector of the ſubſidy by the Fenealz, withe 
Phintif, if he gave a ſufficient account in the exchequer of all % ee 
lums which he received, and if he diſchargeth or ſaveth harmleſs pleaded to oY 
the plaintiff of theſe receipts agairiſt the queen, and procureth to affirmativee6ve- 
the plaintiff a ſufficient acquittance or diſcharge out of the ex- nant, if it con- 
chequer, as in the like caſe is uſed, that then, &c. Thedefendant A 
_— that he had accounted, &c. ang had diſcharged and ſaved pot. 393. nA 
rmleſs the plaintiff, &c. and had JE him an acquittance, 475. — 916. 
de. Hereupon it was demurred.—W 11D moved for the plaintiff, , 8 
Mat the plea was not good; for he pleads in the affirmative, that Piord. 7, 
de had diſcharged, &c. and ſhewed not how, &c. 35. Hen. 6. Moor, 83. 
pl. 21. 40. Edw. 3. pl. 20.—-Gawny. If the diſcharge. is to a 1. Sund 14761 
ve regen... he 75 ſhew rack &c. but otherwiſe it. is a_ Soup. 57 
u to à multiplicity of things, for then a general pleading is good. 
„ Edw. 4. pl. 8. and fo — — 151 — Fr adieur natur. 
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Carz 25- Clerke againſt Hopkins. 
” 7p Hilary Term, 32. Eliz. Roll 238. | 
Aniafant exe- A SSUTMPSIT againſt the defendant, as executor to Simons. He 
8 a the — pleaded, that he is not executor, and that he never admini- 
Aber perlen by ſtered, &c. The plaintiff replieth, that at D. in the county of B. 
his order, may he adminiſtered goods to the value of, &c. And upon this the 

ten goods to pay were at iſſue The jury find a ſpecial verdict, that the ſaid $. 
bre. made his wife executrix, and died. The wife proveghy the will and 
Ane, 4 adminiſters, and makes J. S. her ſon, of the age of thirteen years, 
8. Co. 27,b. executor, and the defendant overſeer, and dieth. The infant 
3 qual 13 the will; the defendant, by the conſent of the infant, 

lleth certain goods, to the value of one hundred and forty pounds, 


3- Leon. 143. to the uſe of the infant; and, If this were adminiſtration ? they 


Keilw. 51. - pray the diſcretion of the Court. | 
& Chanc. Cab. REDWAY moved for the plaintiff, that this is an adminiſtra- 
2. Term Rep. tion; for although an infant may be an executor, yet he muſt do 
97. things as an executor: but it is not found that the goods were 
* fold in execution of the will; for then it would not be an admi- 
ſtration in the defendant, 1. Elz, Dyer, 166. 9. Eliz. Dyer, 255 
and an infant of the age of thirteen years cannot give his en 

to the ſale of the goods. 
Cox iA contra. For an infant executor is to pay debts, and then 
he muſt fell goods to pay them ; for peradventure the creditors will 
not ay, nor take goods for their debts ; and therefore the ſale by 
the infant himfelf is good: ſo is the ſale by another, by his con- 
ſent; and when it is no prejudice to the infant, it is without 
doubt good; and here he doing it as a ſervant to the infant, it is 
| no adminiſtration.— And it was adjudged that the plaintiff ſhould 

be barred. . 3 So 23s i! I | 
ce 26. Laund againff Tucker. 

ons five by e. EIECTIONE FIRM-K. It was found by a ſpecial verdict, 
nant for life, the that tenant for life and . S. joined in a fine ſur coni/. de droit 
nw 29: ſhall came ceo, &Ac. to a ſtranger, who rendered to J. S. for eighty years, 
after his 2 remainder to the tenant for life in fee. Proclamations paſs, and 
10 make claim. the five years paſs without entry by him in the reverſion; tenant 
Ante, 220. for life dieth; the queſtion was, If he in the reverſion ſhould have 


— 78. b. other five years — And it was adjudged he ſhould : and fo it was 


. 


— 2 adjudged in Seme's Cafe, 7. Elia. 
Cars 27. * Hogg againſt Crofs. | 
| Hilary Term, 33. Eliz. Roll 68 8. 


A feoffment to FJECT IONE FIRMA of a houſe and garden in London, of the 


1 E leaſe of one Rice. It was found by ſpecial verdict, that J. 
— — Warren was thereof ſeiſed in fee, and held it in burgage, and 
with — his will deviſed it to Margaret his wife for life; and dieth. Mar- 
Hy, chores is aret taketh Rice to huſband, who made the leaſe. But they further 
. und, that the ſaid F. Warren, before the making of his wil, 
| em + made a deed of feoffment to G. Murren his ſon, habendum after the 
| * 5. qeath of the ſaid J. Warren, the feoffor, to the faid G. Warren in 
. Ro. Ab 7066, tail; and made Iivery of ſeiſin ſecundum formam charte and, If 
om 339- anything paſſeth by this? they prayed, &c. . 
. G. Wrar, of Lincoln's- Inn, argued for the. plaintiff, that 
— this feoffment was void, and nothing paſſed, and then the will 
2. Co. 24. 55, made afterwards was good; for when no eſtate is 2 
b. Co. 254. Cro. Jac. 376, Co. Lit. 2. Bac « Wood's Con. 237. 
Ob. Te, ade. — 6 48. by — Ne Con. 237+ aan. 
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in the beginning of a deed, but only an implied eſtate for life, as 
here, and by the habendum an expreſs eſtate is limited, this doth. 
controul the implied limitation ; and if this be void and repugnant 
in law, as it is here, being after the death of the feoffor, all is void: 
but if there be an expreſs limitation in the beginning, if the ha- 
bendum be repugnant, it is void, and the firſt is good; and although 
livery be made, = it is tied /ecundum formam churtæ, which is void, —_ 
and fo all is void; for it is but the execution of a void deed. And 
this very point was ruled accordingly in Mayn's Caſe, in the court 
of wards. DAL Tox contra. That an eſtate for life doth paſs by the 
premiſes, and the habendum void. But all THE JusTicEs reſolved 
the contrary ; for it appeareth to be the intent of the feoffor, that no 
eſtate ſhall paſs but in futuro, viz. after his death, which is againſt 
law; and it being all the purport of the deed, nothing ſhall paſs 
in any other manner; for nothing ſhall paſs by the premiſes but 
according to his intent, which is nothing; for he intended not to 
the treehold immediately. But if one grant a term by deed, 
um after his death, this doth paſs by the premiſes ; for the 
. are ſufficient to carry it, and the habendum ſhall not utter- 
7 


fl 


deſtroy it: but it is otherwiſe here, where it is to take effect by 
Imitation of the party, which is void, and the livery is alſo void to 
execute a void And without further argument it was ad- 
judged for the plaintiff. | Het 


E qott againſt Cole. | Gann wt * 
Eafter Term, 33. Eliz. Roll 337. | 


DEBT upon an obligation made u/t” March, 29. Eliz. The condi- A lefee who is 
tion was, to perform all covenants, conditions, articles, agree- evicted ia con- 
ments and clauſes in an indenture bearing the ſame date. The defen. {quence of a 
dant pleads the indenture, which was a leaſe for years of certain lands — 2 — A 
and ſtock of cattle to the defendant and to Tho, rendering twenty me —— 
pounds rent per annum, and all the covenants and other clauſes the eſtate, can- 
in it were concerning the land; and pleads, that long time before the bot be ſued by 
leſſor had any thing in it, one C. was ſeiſed of the land in fee, and his abr for um 
acknowledged a ſtatute to J. S. and that after the leaſe made, vix. ** FER. — 
29. May, 29. Eliz. the conuſee ſued execution, and all the land an indenture to 
was delivered in execution (ſo they were thereof evicted); and that perform cove- 
after the date of the indenture, until execution ſued, he and Tolfry ant, &c. and 
had performed all the covenants, conditions, agreements and clauſes 19 — 2 
in the ſaid indenture. Uponrthis plea it was demurred in law.— only anfwer the 
Boe LEY, for the plaintiff, toaktwo exceptions to the plea in bar.— indenture s- 
Firſt, The condition was, if the defendant and To/fry and their f Maria and on 


Arn perform, &c. And he pleads, that he and ' Tolfrey. hac 


jammed, &c, but ſaith, not that he and Tory and their afſigns Cowy' 243+ 
performed, &c. and it may be they had affigned it over 2 
decond, The condition was, if they perform all the covenants, condi- 
tons, agreements, articles, c. and when he recited them, he ſaid 4 KAR 
not which are all the covenants, conditions, agreements and clauſes»: * 
in the indenture, but leaveth out articles, ſo bath not pleaded | 
ormance of the condition, The matter in law was, If a leaſe 
made of lands and goods rendering rent, if the land be evicted, 
Whether all the rent ſhall be gone, or there ſhall be an gs fo oat” 


„ ” 2 * 


- 
Ces +» y 
„ * % — 
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n | 
ment in regard of the goods; and ſo the non- payment o — ba „ 
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non for the rent be a forfeiture of the bond. And be ſaid 
be an apportionment, 12. Hen. B. pl. 11. 35. Hen, 8. Dyer, 56. 
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For: If the goods be evicted there ſhall be an apportionment ; and ſo? 
converſo.—CURIA contra in omnibus. Firſt exception is not mate- 
rial, for it appeareth not there is any affignee, and it ſhall not be 
intended except it be ſpecially ſhewn, and a bar is good to a com- 
mon intent. Second exception, ** Agreements” is all one with 
* articles ;”* and if many words contain one thing in fignification, 
rea- C. if he anſwers to them in ſubſtance, it is good. "the the matter in 
| law, there ſhall be no apportionment, for the rent iſſueth out of the 
land, and follows it: and ſo Wray, Chief Fuftice, ſaid it hath 
been heretofore adjudged. And it was here adjudged the plaintiff 
ſhall be barred. Vide 4. Eliz. Dyer, 212. & 361. 9. Edw. 4. pl. 1, 

21. Edw. 4. pl. 28. & 29. 


Haſſet againſt Payne. 


LE 


Cars 29. 


Wann A TTAINT.—Coxs ſheweth to the Court, that in the firſt 3 | 


if the jury are © of the petit jury, one George Ellinger was returned; and upon 
incomplete. the d:/tringas, Gregory Ellinger was returned, and appeared in the 
Ante, 222. lieu of George Ellinger, and was fworn and tried the matter; ſo the 
trial was by eleven, and then no attaint lieth.—And of this opi- 

nion was THE WHOLE COURT : and for this cauſe the attaint was 


ſtayed. | 
Ws Bright againſt Metcalfe, 
A bill © t© be DEBT 2 bill of five pounds, which had theſe words, © to be 
* paid as {pay paid as I pay my other creditors.” The plaintiff declared 
222 cre- generally, that he was indebted to him in five pounds, ſolvendun 
| * — — upon requeſt. The defendant demanded oyer of the bill; and it 
on foils, * was entered in hec verba, and pleads an inſufficient matter. Upon 
hay 8 which it was demurred ; and is exception was to the declaration 
e zu. for variance from the bill; for he ought to declare ſpecially ac- 
cording to the bill. —And of this opinion was THE wHOLE Cour, 
except FENNER, who was of opinion, that the words ** to be paid 
s ie paid his other creditors” were void, and it is payable imme- 
diately upon requeſt ; as 4. Edw. 4. /olvend* to a ſtranger is void. 
But the others held 2 contra: and it was adjudged for the defendant. 
Carr 31. IEF Pendred egainff Chambers. | 
THEE Hilary Term, 33. aur, Rell 8 
ma of a 3 t given in in the court of piepowders 
angie En Canterbury. Th | | 
witha vecifica- his replication hath not averred his plea, nor in the end of it de- 


| tion. manded his debt and damages,—Apd for theſe cauſes the judgment 
Cowp. 575- was reverſed (a) by CLENcH and FENNER (WRAY and GAawDY 
Doug. 58. 94- abſentibus). $f n al RET 


rh (+) Sad ds 4. g Ana £36. ti cror maſt be ſun sale, 
„ They ſaid a court of piepowders may be held, though not in ple 
2— by Mareatu or 5 but this is to be by preſcription, the preſcrip- 
ipticn, be Gon muſt be in the ſtile of the court. 
out of a market or fair. 1, Lev. 273. 1. Saund, 98. Oro. Jac. 313. 
_— Mlorris again Thomas. 
Hilary Term, 33. Elix. Rall 9a. 


The 31. Hen. 8, ExROn of a judgment in Angleſey in cjeHione firma. And the 


ud 
—— error aſſigned was, That the venire facias was, quorum quilibet 
E the grand l in Wales, 2, Cr. 672+ 0 2 | ot 7 dds 
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e error aſſigned was, That the plaintiff in 
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fabeat four pounds; whereas the 29. Elix. c. 6. extends not to Mozn1s 
Wales ; for it is only of the courts of HY/eftmin/ter, and the aſſiſes. — 
To which it was anſwered, that this is no fault at common law; 

for it is for the benefit of the parties to have the better trial ; and 

if it be, it is helped by the — of jeofails, 32. Hen. 8. c. 30. 

for that extends to all courts of record ; and this judgment was at 

the grand ſeſſions there in ejc#ioe firme.—And of this opinion 

was THE COURT, and affirmed the judgment. 


Calthorp againff Woodward, Carr 33. 
Trinity Term, 32. Eliz. Roll 1115. | 


ERROR of a judgment in debt. The error aſſigned was, that — — 
the r rage was awarded upon the roll, Trin. 28, El:z. —— 

returnable Mich. 28. & 29. Eliz. and the trial was by nfs prius, roll. | 

4 July, before the return of it; which is a calling of the jury Pot. 259. 

without warrant. —THE CovukT held, that if the wenrre facias hath 

an ill ze/te or an ill return, or is wanting, this is aided by the ſtatute 

after verdict; but here it is not wanting, but the jury is taken be- 

fore the return of it, and ſo without warrant : and for this caule 

it is ill, and not helped by the ſtatute, 


Savery againſt Tey. 
| Eafter Term, 33. Eliz. Rell roa. CLIN 
RROR upon a judgment in debt in Norwich, upon the 33. Hen. yy gui 
E%« + for baying of tice. n The defendant pleads times 
not guilty, which is no plea in this action.— But all uE Cour 4:4 on a penal 


held it good, when the action is grounded upon a penal ſtatute, Aawvte, but if 
EE the verdict be 
SgconD ERROR. The plaintiff demands 50 J. for the value of for-lefs than che 


the land, and the jury find the value 201. upon which the plaintiff c:mand, and no 
had judgment to recover one moiety, and the queen the other usent fo, 
. . the refidvue, it is 
moiety ; and no judgment was for the refidue of the 501. viz. bia. lo ations 
that the plaintiff /it in miſericordia pro falſo clamore ſus. —For this ad dumm it is 
aule the judgment was reverſed ; but in treſpaſs or other actions, otherwiſe, + 
wherein the plaintiff declares ad damnum, if leſs be found than he Left. 621. 7565 
declares, the plaintiff ſhall not be amerced ; becauſe the action is — 
grounded upon an uncertainty. | | | "ps 


1. Roll, 217. Dyer, 75. a. Cro. Car. 453. 3. Mod. 324. 1. Sid. 232. Skin. 280. 5. Com. Dig. 177. 
% Bac, Ab. 511. 1. Term Rep. B. R. 462. : p ” 


Griffin againſt Bover. | Cas 35. 


ERROR to reverſe an outlawry upon judgment. The error was, Outlawry rever- 
That the original was GRIFFIN, — the capias GirrIix.— And cd for variance, 
for this cauſe it was reverſed. | Ante, 30 85.204. 


- Haſelip again Chaplen. 
FE after Term, 33. Eliz. Rell 292. 
FRROR upon a judgment in the common pleas in replevin, e, If an 
where the defendant avowed for an ray. Error aſſigned was, avowant ſhall 
tor that the defendant had return awarded to him with coſts and tw coits and 
tamages, wherths no coſts or damages are given in this caſe, — 9p 
either by the 7. Hen. 8. c. 4. or 21. Hen. 8. c. 19. for they are 
ly in avowries for rent, ſervices, cuſtoms, and 2 3. A. Reps 96s 
A 


in y 2.Com. Dig. 
o this is out of the ſtatutes. But it was-anſwered, the ſtatutes are — 


de expounded, that the avowant ſhall have coſts and damages as 1. Burr. 406. 
e ELTZ, PART 1. 8 „ 


2. Ter. Rep. 235 


Casz 36. 


* 
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: ited ; for they are recited only by 
—” N — But mat | 9A — Fy for damages 15 
— 3 — #4 _—y equity ; and they conceived it 
| but would adviſe (a). 
22 — caſe moved again, poſt. 329.-when the judgment was reverſed. 


FRE 27. Ramſey againſt Bird ſenior and Bird junior. 


| 
b J a 
b intiff, it was alledged in a 
ee eee 
—— as as arreſt of judgment, nn Bird ſenior only; but the roll, and 1 
foll may be ſeth the ge ju ata —— roceedings afterwards were well t 
— am the 2 tad b — it appeared, _ 8 1 
Seien dae, laid to be by ; | hich is the 
S rar oy une th hand of the cout (Med hel Ml 
Hedley, nga, thing that is put into court) was, tha he be amended ? And it fil © 
Lack: eg, both. And the queſtion re original, Wl * 
Swe. far. 16 was ftrongly urged that it al and of all the proceedings ; ſo that 7 
DD en file; but the file is no. Wil 4 
reif de roll be ill, it may be * it was ſo adjudged in this court, th 
72-Mod2684, fo be amended. Andi it was faid, i Elmes. C.8. 159. a. 161.b. 
12.Mod..684. : 7 Rot 74 in Greenway . £8. : 0 
Strange, 139. Trin. 31. Eliz. Rot. 7 FexNER) held the contrary, that it ad 
947 · But all THE Covkr (except : 10. Hen. 7. pl. 25. of 
Ray. 1441 d; for as Br1an faith, b 
. Ray. 1461. might be well amended ; that when it appeareth that the paper an 
—— papers are now as records; ſo that ya was by both, it is the fault of wh 
; declaration is good that _ 3 by one: and fo it was ad- the 
k to enter it upo 8 . to recover, lac 
judged to be amended, and the plaintiff er ton Th 
r againſt Shacroft. bit, 
Carr 38. , Denner againſt _ . the deſen - the 
the diſtringas jur at 
Variance ©, ACTION got he = in —— facias and all the firſt 
- amended, . dant was named Shacraft, ed: and this mi/-nomer was &d b 
Ante, 57. 222. other proceedin he was fru * Wa. . The difference here is 2 m. 
Dongle. alledged in rag” ad 49 hu 2 founded for o, and ſo is 1 ſal 
.Rep.233. . : coun int verdi 
* iy: a 1 noe awarded to be amended, and the plain ſew 
judgment. l taken 
had Ju n Cotron's Caſe. 1 ſtatut 
Carr 35 ; . iat A ſuror was it wa: 
Variance be- A CTION — 5 of — oat in the di/iringas he was — 
| tweenthe wenire 4 - n 5 * Abbatſan : and it was awarded to verdie 
facjas and the returned by the name of 2 ot 5 er, à juror ided 
d:ftringas may be amended.—So in this ner mig = and in the 7 - 
be amended. * : , as nam lar 
dee wy Ha wy nd this was allogded in Gras of — and « 
| good; and the plaintiff had judgment. | R 
| | f d Snow, Sheriffs of Briſtol. ] 
. | C ottingham againſt Griffith and now, Th OP bi Qt 
' Carr 40. 2 bi debent. e Mr. 
as DEBT upon an efcape. The — — 7 placito tranſgre/- 
verire and the | facies and difirmgas was, oy 


2 . f judgment. 
diferingas ars aui; and this after verdict was alledged — — be An 5 
wrong the error Jaan ; for this cauſe the judgment was ſtayed ; or ehre 
8 by the ſtatute of jeofails: but if the venire facias | 

Peſt, 622 been right, it kel been otherwiſe. Gurney 
2. Cr. 278. = . 


— 
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Gurney and K. Uxor againſt Sir Ed. Clere. Carr 41, 
Trinity Term, 33. Eliz. Roll 


EBT upon an obligatiory made to one P. and to the ſaid X. dum Ii a grantof 
D ola fab. Aﬀeer verdict it was moved in arreſt of judgment, that — rac 
the defendant did plead, that whereas the condition of the obliga- ment, or a ſur= 
tion was, that whereas he had by his deed bearing date at B. Oc. render without 
granted a rent of forty marks per annum to the ſaid P. and K. for A 
their lives, payable at two feaſts, &c. if he accordingly paid the „ee eng 
rent, that then, &c.; and alledgeth, that he always paid it to the ſaid and an igue on 
P. and XK. during the life of P. and to X. after his death, until the grant, ſur- 
the 24. January laſt paſt ; at which = G. the plaintiff, having render or deviſe 
intermarried with the ſaid K. granted the rent to J. S. &c. a „ . 
iſſue was taken upon it, quad non conceſſit, and found againſt the ,, al Joining 
defendant.— And this was alledged to be no iſſue; for a grant of a is aidcd by * 
tent is pleaded, but no attornment alledged(a), then the grant is void, 32. Hen. S. c. 30. 
and an iſſue cannot be taken of that which is not; and Warner's —_— —_ 
Caſe was cited to be adjudged in this court, when in an av the the — Pea 
defendant preſcribed to have common to one hundred acres of land, ſuppoſed to bs 
the plaintiff traverſed, that he had not common to one hundred acres made. 
of paſture. And upon this iſſue was joined ; and after verdict, it was 
eGudged to be no iſſue. Second exception. The ——— was Poſt. 565. 
of a wrong village ; for the grant is ſuppoſed to be made at B. of 2 ” Wy 
a rent iſſuing out of the manor of B. and the venire facias was of B., * 
where it ought to be of the manor of B. Sed non allocatur; for 
the iſſue being upon the grant, the venire facias ſhall be of the 
place where the grant is ſuppoſed to be made. —Third exception. 

The jury aſſeſſed d s to baron and feme, ratione detentionis de- 


li, where it ought to be only to the baron. Sed non allocatur ; for 


n- the damages ſhall be to both. — But THe Cour doubted of the ” 
the ſrſt exception. And it being moved again, Ga wp faid it is aid- % 8. 

FAS ed by the ſtatute of jeofails, for it is an inſufficient pleading : as if pon. 155. 

18 2 man pleads a ſurrender, and pleadeth not an agreement, this is 3. Bac. Ab. 91. 
— uſafficient ; but if iſſue be taken upon the ſurrender, and the Ld. Raym. oo. 
t 


rerdi@ find it, it is helped: ſo to plead a deviſe of a term, and B. R. H. 120. 
ſheweth not the entry by aſſent of the executor, yet if iſſue be 

taken upon the deviſe, and the jury find it, this is aided by the 

ſtatute. And it was adjudged for the plaintiff. And Coxz faid 

it was adjudged in Pamer's Caſe in this court, where one pleaded 

A concord, but pleads not ſatisfaftion ; and ifſue is joined, and 

rerdit againſt the defendant ; and it was adjudged good, and 

aded by the ſtatute. 

(] Rentered unneceſſary by 4. Ann. c. 16. ſ. 9. Dougl. 282. 


Welſh againſt Upton. Carr 4. 


TRESPASS. It was moved in arreſt of judgment after verdict, The want of 
k that the venire facias and the pannel were wanting; but the ver. fes. and 
fir as . and the pannel annexed to it remained. — And this m_ in: > 
u adjudged to be helped by the ſtatute, | 2 
| | Cro, Car. 338. Bull. N. P. 320. Salk. 47, 3. Bac. Abr. 275. 
Andrews againſt Kirke. Wes c- 
DEBT ON A BOND. The condition was to deliver fifty A deforidagt 
+, Wpters of wheat. The defendant pleaded in bar, that he mal not be al- 
bowed ag advantage from the defe 1 his own pica, Ante, 2353. $+ Co. — a. Moor, 692. 
2 


1 * 
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Axons had delivered thirty quarters of wheat pending the bill, which the 
againſt plaintiff had accepted, butſhewedno deed, &c. Upon this iſſue was 
taken, that he had not accepted, &c. and found for the plaintiff, 


It was moved that it was no plea, ſo no iſſue.— But it was reſolved, 
that it was helped by the ſtatute ; and the plaintiff had judgment. 


| Carr 44. | Wood again Butts. 
If the defendant E EC TIONE FIRMA. The defendant pleaded a ſurrender of 


Plead a furren- a copyhold by the hand of Fyſſet, then ſteward of the manor: 
Seer ige was joined, ABSQUE HOC — he was ſteward.—All rug 


> bo earns Cour held this no iiſue: for the traverſe ought to be general, 
ought to tra- that he did not ſurrender ; for if he were not ſteward, the ſurren- 
2 der is void ; fo of a ſurrender pleaded into the hand of the tenants 
— of the manor. And it was held by THe Cover, that where iſſue 
je was not his is taken upon a ſurrender, it {hall be tried where it was alledged to 


ewad. be done, and not where the manor is, of which the copyhold is 
Moor, 539.574. holden: and in the principal caſe, a repleader was awarded, 
6. Co. 24, Cro. Car. 61. 105. 586. Vaugh. 10. 56. Lut. 1630. 

C 46. Braddiſh againſt Biſhop. 
Ad alledged A SSUMPSIT. The plaintiff ſhewed, that whereas the defen- 
rx 2 — dant at London, in wards de Cheap, was obiiged to J. S. the de- 
dad) it muſt fendant, in confideration that the plaintiff would give, &c. at 
be the county; London, in wards prædibid, ſuper ſe aſſimpfit. Upon non aſſumpſit 
and the pariſh, pleaded, the venue was de parochid de Arcubus in wardd de Cheap; - 
hamlet, or place y lie reas there was no pariſh mentioned before in the count. And 


— this matter was alledged in arreſt of judgment, and exception 
1 5. taken to the count, that the promiſe was laid in a ward, and not 
Com. Dig 3" in a pariſh within the ward, as it ought to be, 7. Hen. 6. pi. 36. 
0. Wards in London are as hundreds in the country, and the pariſh it 
as the town ; and as an act cannot be laid to be done in the fy 
hundred, ſo it cannot be in a ward. — W ray, Chief Fuftice. An d 
. ne or other matter js uſed to be laid in a pariſh; and it hath * 
n ruled, if the trial be in another pariſh, it is ill. —Gawpy, 20 
Juſtice, agreed, 7. Hen. 4. pl. 13. a venire facias'may be of a town, m 
pariſh, manor, or other place known, but not of a city, county, th 
or ward: and this is not helped by the ſtatute of 18. Elz. c. 14. alt 
And ſo was the opinion of THE wHOLE Cour, and that the * 
plaintiff cannot have a venire facias de novo, but muſt begin = to 1 
* for the fault was in his count, and not by the award of, the Court 
. only (a). 

(a) — the 21, Jac. 1. c. 13. tire county. And the 4. & f. of Ann, c. 16. in the 
aid after verdict where the viſne is awarded civil ſuits, and 24. Geo. 2. c. 18. in penal cou 
out of too many, or too few places in the actions, direct that every venire faciar (hall fan 
ecunty named. The 16. & 17. Car. 2. c. 8. be awarded from the body of the county in 
toes further, and cores the viſne wholly if which the action is triable.Sce Harz. Co and 
the cauſe was tried by a jury of the proper Lit. 125. a. n. [2]. no 

Care 47. Horſeman again Johnſon. — 
On an iflue PF RESPASS. The iſſue was, if the manors of Perton and Great (ay, 
whether the ma- Haſely were holden of the honor of Ewelme ; and the vere dou! 
3 * facias was of one manor only.— And for this cauſe it was ruled anot 
en g. we to be ill; and the plaintiff taketh a wenire facias de novo of both the licig 


verits wet be manors, and the iſſue was tried for hun.—Cokk and T ANFIELD 
from both manors, Fos. 468. 3. Dc. Abr. 274. | alledged 
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alledged in arreſt of judgment, that the venire facias was not well Henan 
awarded,, but that judgment ought to be given, guid querens nihil . 
capiat per billam ; for it is a miſ-trial, and a vemre facias de novo 1 | 
was not to be awarded, but for the ſame jury, or where the verdict 

is not well examined; and the firſt verdi& is here entered, and 

the writ filed; fo there ſhall be two verdicts of record for the ſame 

thing, and both full. But it being moved again, THE COURT 

held it to be good, and the plaintiff had judgment, 


| | | Ford againſt Brooke, Cass 41. 
| ACTION for calling him a “ perjured perſon,” at D. in Eſſex. — 


The defendant juſtified, for that the plaintiff was perjured ,,,;,. mall be 
in his anſwer in chancery at J/efAminfter, in the county of Middle- where the juftie 
ſex, and fo juſtifierh the words at D. The "laintiff replied, de fication ariſes, 
ijuria ſus proprig. — The venire Fs by the award of the Court Poit- 468. 
vas directed to the ſheriffs of 3/:ddle/ex ; for the juſtification 7. Vern. 22, 
ariſeth there, and the words were conſelled, 1, Saund. 246, 


The Queen againf! Harris, Car 49. 


| [NFORMATION upon the 5. Edw. 6, c. 7. for buying of wools Anower infer | 
contrary to that ſtatute. The defendant pleaded as to all, ex- mation for the 


7 cept fifty ſtone of wool, not guilty ; and as to the fifty ſtone he d CO 

. pleads, that there is an information depending againſt him for it — * 
4 in the common pleas, at the ſuit of Lewis; and avers, that they abatement to an 
5 are for the ſame offence ; and demands judgment, if as to them he information gui 
* ſhall be put to anſwer. And upon this it was demurred in law. _ x 

d. It was argued by GonFREy and ATK1NSON for the queen, that 1 Roll. Rep-49. 

ih it is no plea; for it is not alledged, that any writ or proceſs is 2.Hawk. c.26, - 
he ſued out upon the information, and then it cannot be faid to be { 63. Sed vide 


depending, 7. Hen. 6. pl. 6. 10. Edw. 4. pl. 13.—Secondly, The ©: 3+: & 1. 
— . the buying 2 the wool to 142 the 5 * 
20. Nov. 31. Eliz: and the ſelling to he 6. Auy, the ſame year; Hob. 138 209, 
and the intormation in the common pleas ſuppoſeth the ſelling to be Salk, 89, 
the 6. July, 31. Eliz. ſo cannot be intended the ſame offence: and 

although the defendant hath averred it to the Court to be for the 

lame offence, yet the averment is not material, when it appeareth 

to the Court it cannot be to, being at ſeveral days, 


But all THE Cover, except Gawpy, held the plea good; For Cre. Jac. 6 

they aid, that immediately when the information is brought into Dvugl. 2 
court, it is entered upon record : and this containeth all the ſub- 3 Bum. 
ance of the matter, and in this point is not like other writs ; 
and therefore ſhall be ſaid to be immediately depending, although 
no writ or proceſs is ſued upon it: and this appeareth by the ex- 
preſs words of the ſtatute of 18. Elz. c. 14.—Secondly, It is a good 
| Plea with an averment ; for otherwiſe, by the falſe ſuppoſal of the | 
day, when the offence is committed; the defendant ſhall be put to 8 
{ouble trouble. But Ga wr doubted of theſe matters. Vet at 
mother day, it bein _=_ moved; the plea was adjudged ſuſ- 
ſeient; and It was a ju ged for the defe * 

| : 83 Rockwood 


* 


7 
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Car 50. | Rockwood. againſt Feaſar. 


A plea which ACTION of trover in London, The defendant pleaded, tha 
1 long time before the converſion ſuppoſed to be, FJ. S. was 
plaintiff 's title Poſſeſſed of theſe goods, as of his own goods, at B. in Norfalt; 
is good, though and that he before the converſion ſuppoſed did caſually loſe them, 
the matter may and they came to the hand of J. Palmer by trover, who gave them 
be given in ci · to the ola 

— — them, and afterward did convert them to his own uſe, by the com- 
Sed vide Latch. mand of the ſaid J. S. as it was lawful for him to do. It was 
x85. Ant. 146. moved, that this is no plea, for it amounts to the general iſſue.— 
Poſt- 555 But all Tux JusTICEs held it a good plea; for it confeſſeth the 
3. Lev. 41. poſſeſſion and property in the plaintiff, againſt all but the lawful 
x. Salk; 3:4 owner,—NoOTA. This plea was deviſed by Coke to alter the trial. 
2. Salk. 654. | 

Cas 57. Wood againſi Hamſtead. 


To treſpaſs on "] RESPASS for taking the cattle of the plaintiff, The defen- 
a diſtreſs for dant pleaded, that he was ſeiſed of the land in which, &c. and 
2 * let it to A. rendering rent at the feaſt of Eaſter; and if it be arrear 
by — at the ſaid feaſt and ten days after, that he might re-enter ; and 
ſtead of after faith, at the feaſt of Eaſler, in the year of, &c. the rent was behind, 

a ſpace, of iv and by the ſpace of ten days after; and thereupon he re-enter 
„and diſtrained the cattle, damage-feaſant. And upon this it was 
y -& demurred.—Firſt, That he faith he let to 4. but faith not virtut 
„ cujus he entered and was poſſeſſed; for it may be the leſſor did not 
e waive the poſſeſſion, and then no rent is due. Secondly, That he 
e faith the rent was behind by the ſpace of ten days, where it ſhould 

y pay ay 
be after the ſpace of ten days; as in Browning v. Beſton, Plyu. 
. 3. there is no mention of the day and year of the leaſe, 
but ſpaces left for them. For theſe cauſes, and principally for the 
ſecond, it was adjudged for the plaintiff. | 


Carr 52. | Dr. Hunt's Caſe. | 


The ſpiritual HE was indicted, that whereas by the law of the land no po 
court cannot ad- is to be cited into the ſpiritual court to take any oath, but in 
miniſter theoaih cafes of matrimony and teſtamentary; that he, being commiſſary of 


Dall but the archdeacon of Norfolk, had cauſed J. Bodingley to be ſummon- 


1 ed to appear before him at a place, &c. to compel him to take an 


their juriſdic- oath concerning incontinency, which touched himſelf, againſt his 


tion, and the will (4) —WRAY. This cauſe was referred to the Lord ANDER- 
1 sox, and the Lord Chief Baron, and to myſelf, to certify if the 
Bel. miniſtring of this oath be againſt the law. And we certified in 
Ante, 201. this manger: Where the knowledge of the matter did belong to 
2. Inſt. 6579. the court chriſtian, they may proceed according to the civil law.— 
Hard. 36. GAWDY. The oath cannot be miniſtred to the party, but where 
Oro. Jac. 338. the offence is preſented firſt by two men, quod fuit conceſſum; and it 
— = was ſaid, it was ſo in this 2 1 Ft | t 


Strange, 80. Bames, 45. 5. Com. Pig. 480. 3+ Bl. Com. 107, 447+ - 
(+) See 13. Car, a. c. 32+ by which wig cath ox A fie is aboliſhed. 
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intiff, who loſt them in London ; and the defendant found 
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pon adjudged for the defendant, Jide 15. Ed. 3. „ quod ei de- 


Michaelmas Term, 

33. and 34. Eliz. In the Common Pleas, 
Sir Edmund Anderſon, Kut. Chief Juſtice. | 

Sir William Periam, Kt. & | 
Hugh Wyndham, g. Jiuſticet. 


Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


Elmer et Uxor again/i "Thacker. c 1. 


VOD EI DEFORCEAT of lands, of which the wife was —— 
tenant in dower The defendant pleaded a recovery againſt does not lie up- 

the wife, dum ſola fuit, in a writ of waite by n:h1/ dicit ; and that on a recovery by 
he releaſed the damages, and had judgment to recover the _ _ — 
land. The demandants replied null waſte fait, and ſo would avoid 5% by de. 
the recovery; and thereupon the tenant demurred, — After argu- fault before ap- 
men: by the ſerjzants, all THE Jus rieEs delivered their opinions, pearance, - 
that this writ lieth not upon a recovery by i dicit ; for the ſta- 
tute (c) doth not give this writ but upon a recovery by default, 
which is intended betore appearance; but this is upon a bil dicit, Inſt. 197. 
which is no default, but as a departure in contempt of court, or 
rather a confeſſion of the action, and a not denying of the waſte ; 
for in this caſe the waſte is confeſſed, and no writ ſhall be award» 
ed to enquire of the waſte, but only of the damages. This judgment 
is g/ by her own aſſent, for that the will not plead; and the ute 13. 
Court takes it as her acknowledgment, that ſhe hath nothing to 
plead againſt it; and the ſtatute that is made only for her benefit, 
and to relieve her againſt her default, ſhall nat relieve her againſt 
her contempt, or rather her own act. And whereas it was ſaid, 
that a nibil dicit is taken as a default, for a receipt ſhall be by a ter- 
mor or feme-covert after a nibil dicit, as . Edw, 4. 9.37. is; and 
that a receipt ſhall be by a ne after a writ of enquiry of waſte, 
and returned, and the waſte inquired, that it is not like to this 
Gale; for the ſtatute that giveth receipt is for the benefit of a 
ſtranger, that they ſhall not loſe their right by the default or 

ligence of the party that was to plead; and ſo a nihil diczt, or 

t, is all one to them. But here this ſtatute is for the relief 

of the party againſt whom judgment is given by default, and ſo 
ae not like. And this is not a judgment by default, but 
rather a departure in contempt of court, or a nent drdire, or quaſi 
a confeſſion of the action; which is proved, as PxRIAM faid, by 
the caſes in Comment* et Dyer, that in a debt againſt the heir, if 


judgment be upon a nihbil dicit againſt him, execution ſhall be 


Yainſt him of his own land: for in a manner he confeſſeth that 
he is chargeable, and hath afſets, And ANDERSan and PERIAM 
held ſtrongly, that if judgment had been given by default in waſte, 
that upon ſuch a recovery a quod ei deforceat did lie, eſpecially in 
this caſe, when the damages are releaſed ; and ſo the waſte is not 
found by inqueſt. WyYNDHAM 2contre, as to this point. But in 
the principal cauſe, they all reſolved ut ſupra; it was there. 


Seth Lackens ae 
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Carr 2. The Sheriffs of Glouceſter's Caſe. 


Sheriffs are in- FORMATION upon the 29. Eliz. c. 4. againſt them for 
CD Ta above twelve pence in the pound for executing proceſs 
ments given in upon a judgment in the common pleas. The defendants pleaded 
any courts ex - the prot i ſo in the ſtatute, wherein all cities and corporations and 


cept thoſeck their officers are excepted. Upon which it was demurred. For 


— nt Owxx, ſerjeant, moved, that this proviſo extended only for lerving 
mis k. " of executions upon judgments in their courts, but not upon 
Date. «>, Executions of Judgments in other courts; and fo it may be 
nk, collected by the preamble and body of the act.— But all rug 
Latch. 19. COURT contra. For it ſhall be expounded as well for ferviug cxe- 
Palmer, 400. cutions upon judgments in other courts, as in their own courts. 
Salk. 331. And whereas it was objected, that the county of the city of 
* Glauceſter extends four or five miles further than the city, and that 
4 <4 this execution was not in the city, but within the county of the 
2.14. Raym. City; and ſo it is not within the proviſo; THE CourT ſaid, if it 
2212 had been fo pleaded, peradventure it ſhould be otherwife; but as it 
2. Term Rep. is pleaded, it appears not to the Court: and thereupon it was ad- 
285. judged for the defendant. s 1 
Casr 3. Buſh againſt Redgeley . 
Upon a bond to DEPT upon an obligation. The condition was, to fave the 
| favethe plaintiff plaintiff harmleſs againſt J. Robinſon of one obligation. The 
1 defendant pleaded non damnificatus. Plaintiff replied, that Rebin- 
moment judg- ſem had ſued him to the ex:gent ; and then he appeared, and the 
ment is given; ſaid Rebin/on had judgment to recover againſt him, upon the 
and the defen- obligation et i//int damniſied. The defendant rejoins, that he him- 
13 ſelf had retained an attorney for the plaintiff on the ſaid ſuit, and 
— 3 the plaintiff was at no expences, nor as arreſted upon it, nor 
quent payment his goods or lands ſeized; and that after the judgment he was 
of the debt. not damnified. Upon this the plaintiff demurred.— And all THE 
Ante, 83. Cova reſolved for the plaintiff, for that immediately upon the 
n judgment given, he was damniſie d; for his body, goods, and land 
5. Co. 24. a. are liable to the execution: and if he afterwards alieneth his land, 
2. Vent. 36. he cannot by reaſon of this judgment warrant it to be free of in- 
Sec cumbrances; ſo that by the very r he is damnified; and if 
"545 Jac. 288, the defendant aſter the judgment had paid the debt, it would not 
ſerve, for he was damnified before. 39 Ut 


340. 
Yelv. 207. 4. Bulſt, 94. 105. 2. Term. Rep. 388. 


Cart 4. > | Brewſter againft Sir Thomas Parrot. 
Debt does not HE caſe was, Leſſee for life makes a leaſe for years, rendering 
lie for rent upon {| rent, and after ſurrenders to the leſſor upon condition. The 


an expired late. leſſee for years takes a new leaſe for years of the leſſor; the leſſee 

** 523» for life performeth.the condition, and puts out the leſſee for vears, 

2. Co- Dic. 637 who re- enters; and the leſſee for life — debt for the firſt rent 

3. Bac. Ab. al. reſerved. —And ruled it doth not lie; for the leaſe out of which it 
was reſerved, is gone and determine. | 


Care 5. Offely againſt Bat. | 
| Eafter Term, 33. Elix. Roll 403. | 
conuſee of a HE caſe was, Conuſee of a fine of a reverſion before attorn- 
fine cannot diſ- ment (a) ouſts the leſſee, and makes. a feoffment. The 


8 . leflee re- enters, and the feoffee diſtrains for the rent.—PE 1AM 
ee and WYNDHAN held, that he could not diſtrain no more that 


Foſt. 3351. i : b 
. the leoffor himſelf before attornment. Vide Co. 5. 113. 4. 
, eee eee: 


/ 
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Scriven againſt Prince. | Care G. 
RMEDON of three meſſuages and certain acrey of land. For Execution of a 

> part of the acres of land they were at iſſue; and found for the un of poſſeſj- 

demandant ; and as to the reſidue of the acres the tenant vouched. pag. _ 

For the meſſuages they were at iſſue -upon a non-tenure pleaded ; 


and the jury found he was tenant of ode of the meſſuages, and not cm Jac, 11 


of the other; but ſheweth nat of which in certain. TEC ORT l. Bun. 1. 


held, that for the acres, and the houſe of which the ,verdi& is Dougl. 473. 


found, the plaintiff may have judgment ; and a writ to the ſheriff 

to deliver ſeiſin; and- the plaintiff at his peril is to ſhew to the 
ſheriff what meſſuage it was the jury did intend, for the jury 1s 

not tied to ſet bounds to it; and he need not ſtay for his judg- 

ment till the voucher be determined, © © * * 
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Michaelmas Term, 
38. and 39. Eliz. In the Exchequer. 


Sir Roger Manwood, Knt. Chief Baron. 
Edward Flowerdew, Eg. 

Thomas Gent, E/4. Barons, 
Matthew Ewens, Eff. 


The Queen againft Fairclough. Carr x 


INFORMATION in nature of an action of treſpaſs, for taking Prorogative. 
and.cutting certain trees of which the 2 was poſſeſſed. Ihe 3. Leon. 240. 

cale upon ſpecial verdict was this: Andreas de Lowe, and twelve Hale on Fitz. 

others were poſſeſſed of divers trees by the grant of the owner of 32: 

the ſoil; and the ſaid Andreas for and in latisfaction of a debt }; f. Rep. 7. 

which he did owe to the queen, aſſigned to her by deed inrolled all — en oe 

the trees. The queſtion was, If the queen ſhould have, by this Hardres, 26, 

aſſignment, all the trees? 8. Edu. 4. pl. 24. . 19. Hey, 6. pl. 47. Ho. 

Comment. 243. & 323.—COKE for the defendant did agree, that * br. 

Where the queen came to an entire thing by act in law, as attainder * 85. 

or other act in law, ſhe, by her prerogative, ſhall have the whole; 

but where ſhe cometh to have part of the chattel by the grant of a 

common perſon, he by his grant ſhall not prejudice his com- 

panion ; and therefore in that caſe the queen ſhall not have her 

prerogative, : Pure of this difference —THE BARONS did not ſpeak 

o the caſe, but they ſaid it was ſtrong againſt the defendant ; and 

they gave him day to take adyice, if he could ſay any other 

The 


\ 


2 * 


66 Michaehnas Term, 33. and 24. Eliz. In E. C. 
Cazr 2. The Queen againſt Wall and Green. 


Lands of a corv- GCIRE FACIAS.. The caſe was, "Bo S. was bound to Green in 
Jo extended at a4 ſtatute of 4001. and his. land extended for this debt, and de. 
a certain ſom livered in execution at the value of 51. per anmem. HE was alſo 
= — —— bound in à ſtatute to J. D. who aſſigned it to the queen for his 
nn debt; and thereupon an extendi facias being awarded, it was found 
liable to diſ= that the land delivered to Green in extent was worth 12 J. per 
charge a recogni annum; and thereupon a ſeire Jacias was awarded againſt chem to 
zance by the anſwer the ſurpluſage of the profits above the ſaid five pounds to 


etw t MAXWOOD ard ol! THE BARONs held it was, for it being found 
another cenuſee, that there was a ſurpluſage above that which would ſerve a com- 


Facias againt mon perſon, the queen ſhall have it by her prerogatvive. 


the conuforal- GLANVIL, ſerfears, I will plcad this at all peril, —Cunia. Aud 
NE you ſhall — ſhort rule. N ou 8 
— 3 Nor. Afterwards all this matter was pleaded upon the 
Com. Di. Hire facias; and the caſe was this: A recognizance of ooo). 
95 2 was acknowledged by J. S. to Comb. 20. Eliz. and afterwards 
| 26. Eliz. the ſaid J. S. 7 bound in 2 recognizance to 
Mabb in 10001. 27. Eliz. Wall and Green executors of Can 

ſued execution of the firſt recognizance, and the land of the 

conuſor was extended at 201, per au. Afterwards abb was 

outlawed, by which the recognizance to him care to the queen; and 

proceſs of extent iſſued for the queen, and it was found that the 

conufor had nothing but the land extended by Mall and Gren; 

and that it was worth (above the twenty pounds it was extended 

at) 40 l. per mmm and hereupon irt factas was awarded againſt 

Wall mi Gn to anſwer the queen for the ſurpluſage above the 

2 value that the extent was; and they pleaded their firſt ex- 

tent by inquifition; and that they were not yet ſatis fed. And here- 


upon it was demurred, which did depend till Afich. 38. & 39. Et. - 


And then it being moved by KiNGs M1LL, ſa zeaxt, 
PERIAM, Chief Raron, and Ewexs, Puiſue Baron, held clearly, 


that the queen not have any nee ſor by the extent they 


had an intereſt and term in the , Which ſhall not be di- 


— veſted by the hating of the ſurplufage afterwards : and the value is 


not material ; for h it be now of ſa great a value, yet it may 
be before the time of the extent incurred, it will be of a leffer va- 
lue; and the conuſee is to bear the Hazard: and the queen hath 
no ſuch prerogative to diveſt it from the ſubjeR, it being lawfully 
veſted in him, ially this debt accraing to the queen by 3 
common perſon. —But CLEzKE, ſecond Baron, held 9 
trary ; for it is the queen's prerogative to, be fatisfied of her debt 
y any means; and it is no miſchief to the conuſee, for he ſhall 

ve as much anſwered to him, as the land is — — at.— But 


E for the defendants that they ſhould be di- 


' By 7. Jer. 6.15, 10 debt (hall be afigned eu whigh was not originally due t 
d drtjior or accountants * Hin 
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Hilary Term, 
34. Eliz, In the Queen's Bench, 


Sir Chriſtopher Wray, Kut. Chief Juſtice. 
Sr Francis Gawdy, Kut, | 

John Cleneh, E/4q. | Fuſtrees, 
Edward Fenner, Eg. 

Kir John Popham, Ku. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 
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Pollard againſt Lock. Eazy 1 
Trinity Term, 31. Elig. Roll $10, 


NFORMATION upon the 5. Eliz. c. 9. for perjury, And An ambiguity | 
| declares, that whereas J, R. brought treſpaſs againſt him, and in a criminal 
he pleaded not guilty, and the plaintiff intitled himſelf by a 1 
feoffment of the land, he ſhewed à court-roll held before J. cleared by in- 

Locker, Gent. which proved it was copyhold ;; prædiet J. Locke tendment. 
fal io depoſuit, that he was not ſteward at that time,” ub; revera Ante, 127. 

he was then ſteward, 22 the verdict paſſed againſt him, &c. 

After verdict, it was all in arreſt of judgment, that the de- Rep. $732 
claration is inſufficient, for here axe two F. Lockes mentioned, 

viz, the defendant, and J. Locke'ſteward, and ſo may be intended 

another man: and when it is ſaid predi#* J. Locke depeſuit, this 

ſhall be intended to refer to him that was laſt named, and not to 

the defendant ; and every declaration ought to be certain, and ſhall 

not be taken by intendment.—And for this cauſe it was adjudged 

for the defendant. Vide 10. Hen. 7. pl. 5. B. 5. Hen. 5. pl. 8. 


b. Edw, 6, D. 70. 21. Hen. 7. 30. B. 


Wing againf Earle. — 
Vide Ante, Page 258. Caſe 3. 


(THE cafe was again moved. Ga wp ſaid, The ſtatute is pri- Miles mal be 
vate, and not being pleaded the Court is to take no notice of according to 
t; and ſo the other matter came not in queſtion : yet he held, —— 4 
that a mile ſhall be accounted according to the Eng/i/A form, and u Is: 
not according to the geometrical computation. And if one ſells computations 
land, and is obliged that it containeth twenty acres, this ſhall be Ante, 212, 
cording to the law, and not according to the cuſtom of the 
country, : 
'Fexxer, If the queſtion had been upon the ſtatute, the miles 
alf be conſtrued according to the vſual ways for carriages ; but 
pon the condition, if it be within four miles any way, the con- 
lion is broken. Mbereiore it was adjudged for tue plaintiff. 

TOGEN r- VV NETeIOr | Pendlebury 


i 


rk exifis, is well 
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Can: 3+ 5 Pendlebury againff Elmotr. 


In battery and 1 'RESPASS far aſſault, battery and wounding. The defendant 
wounding if the faid he was conitable of D. and for ſuch a nnfdemeanour of 
ede be the plaintiff be laid his hands on him, and carried him to the 
— ——— ſtocks, que eſ cadem tra .. Upon this it was demurred, —A nd 
x tore adjudged for the plaintiff; tor the detendant did not plead mer gui 
wovnding it is to the wounding, nor juſtified. it; but if one pleads that the hurt 
2 bad plea; — which the plaintiff had was of his own aſſault, this is a good an- 
"re ſwer to all. And the plaintiff had judgment. 1. Saund. 27. 
March. 47. 2. Cro. 27. 2- Mod. 330. 1. Saunt. 14. 2% 2. Vent. 193. 2. Roll. 276. 4c 
4. Jaund. 127. Lot 1355. But if the defendant anfwers in fonfe, though not in words, it is (uct, 
— 1. Salk, 48. Kym. 469. 6. Mod. g. 1. Lv. 31. 3. Ler. 404. Ih iff, 
* | 


Cazn 4. | Browne againfl Pendlebury. 
| Trinity Term, 33. Eliæ. Rell 154. 


Debt win tie for FFEBT, For that the defendant 4. Avg. 22. Eliz. granted to 
— 2 4 D him an annuity of five pounds per — 28 two — pay- 
en cn, i; able at Alichaclmas, or within fixteen days after ; and declareth, 
and adbzc ar:tro that it was behind at Hi bacimas, et adbuc arttre exiflit. 

Upon this declaration it was demurred.—FirsT, Becauſe it is 
ver eee not averred that it was arrear fixtcen days after Michacimas. Sid 
Ame, 3. van allocatur; for it being alledged, that adhac aretrs exifiis, which 
Poit. 89, is long time after the fixteen days paſſed, it is well enough — 
7. Buſt. 151. SECONDLY, That debt heth not for this zunuity during the twa 
x. Mod. 43. Years, but a writ of annuity. Ns IA contra. That debt beth, 
1. Bac. Ab. 119. bei 7 it i 

— f ing a grant for years, for it is by the 28 as a contract. 

Cast 5. Fowler again Aſton. | 
words not im- ACTION for theſe words: I am put out of the parſonage- 
porting a cer- * houſe by Fauler, the patron, who is neither the queen's 
tain charge of e friend, nor a true ſubject.“ After verdict it was alledged in ar- 
are not ation. Teſt of judgment, that the words were not actionable; and fo it 


— 


—__ was adjudged 16, E/iz. between Burf:4 and Peck, that theſe words, 


„He is not the queen's friend,” will not bear an action.— And 


x. Co. Dig. x88, afterwards in this term it was adjudged for the defendant, that die 


2. T. Rep. 473, words are not actionable. 


cu 6. Stanley again Oſbaſton. N 


It tente ACTION for theſe words: He was a bankrupt;“ and alledged 
1 he was a ſhoemaker, and uſed buying and felling of leather. 


fr. And it was adjudged that the action did he, although the 1 
Cro. Car. 31. was not a merchant, but he got his living by buying and ſelling. 
Cro. Jac. 145. 384. Skin. 292. 3. Mod. 330. Ld. Ray. 1480, 2. Stra, 762, 


Cann 7. Seyman againſt Okeley. 
| Eafter Term, 33. Elia. Roll 443, or 93. ? 
Lt oral TRESPASS. The defendant pleaded that Frier was feiſed in 
wa J fee, and let to him at will; and afterwards releaſed to him all 
does not increaſe his eſtate Co, Lit, 279, 291. b. 5. Co. 561 a. Cro, Jag, 250. 6234 1 Side 1H 
pr. L e | 
13 gecompts, 


»— © > &- 


4 © „% © 


ly 
5 


Hilary Term, 34. El. ia k. K. 1 
accompts, ſaits, and demands, ab iuitis mundi, vntil the day of che Srymax 
date; by which he was ſeiſed for life; &c. The queſtion was, If , 2 


the eſtate of the leſſee at will was increaledꝰ And, upon motion, 6 

tefolved by THE whHoOLE Covxr, that the eſtate is not enlarged. 

And the plaintiff had judgment. TN 
Underhay g, Underhay: "I 


Trizity Term, 31. Eliz. Roll 669. 

FJECTIONE FIRMZE. It was found by ſpecial verdict, that A tcafe b.. 

S. made a leafe for three lives; and after let the land to = to the leſſes 
JIillanat, KABENDUM to him for his life, . which ſaid term to be- I . | 
gin and have its being after the death, furrender or forfeiture of begin —— 
« the three lives. And livery was made maintenant. "The queſ- determination 
tion was, If this were a good leaſe, becauſe the words which of a previous 
« ſaid term” appoints that nothing ſhall begin till after the death; — for throg 
&c. And it was adjudged that foraſmuch as the eſtate was fully 2 
limited before the words "which ſaid term; thoſe words are vain 
and idle; for utile per inutile nm vitiature Moor, 881. 

2. Roll. Abr. 66. Hob, 171m. Butr. 1975. 2210. 2. Bac. Abr. 49% 


Perkins againſt Perkins. cf g. 


out deed; and it cannot be the ſurrender of the-firſt tenant for liſe ende. 
to him in the remainder, for there is no word of ſurrender be- „ f, Ab. | 
tween them (4) 2. Ro. Rep. 2 

f Co. Lit. 333. 2. 5. Com. Dig. 510. 1. Saund. 151. 


(a) See 29. Car, 2 c. 3. 3. and 23. Geo. 3. c. 58. ſ. f. 


Wigford againſt Gill. Carr 10. 


TRESPASS. The caſe was, J. S. erected a mill-dam, part up- Treſpac wit 
on his own land, and part upon the land adjoining ; the owner not lie for an 

of the land adjoining pulls down the dam upon his land, by injury which is 

Which all the dam falls down ; and the water did run . 5 

TAE CourT held it was juſtifiable. So if one erefts a wall upon Co. bor xp 

bis own lands, and the land of his neighbour, and the neighbour Ante, 218. 

pulls down the wall upon his land, and thereupon all the wall 2. Salk. 459. 

kileth down, this is lawful. | ' 


The Lord Vaux's Caſe. Cart 11. 


J ORD VAURX levied a fine to the uſe of himſelf. for life, and A fine to the 
after his death to the uſe of his two daughters, till Ambroſe his vie of himſelf 
ſon returned from beyond the fea, and came to his full age, or or liſe, with re. 


died, which of the ſaid times, days or hours, came firſt, and then — e 


ſhould remain to 4»hro/e. He returned from beyond the ſea. turned from fea, 
came of age or died, which en eee happen, ard! then to B, this is a good remainder, and ſhall 
in B. inunediately on his 16647, igt Et of 4e. Co Lite 225. 2» Moor, 239. 1. Leon. 243 
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Lonb Vauz's The queſtion was, If this remainder be good ? and if it be, When 
Ct. it ſhould commence in him, if before his full ag 
By all THE Ju$TcEs, the remainder is go 
coming to his full age, or from beyond fea, be uncertain, yet his 
death is certain, and ſo it doth not meerly depend upon uncer- 
; tainties. 4. Har. Dyer, 142. A. deviſeth to Avice his wiſe for 
{) 2. Leon. 82, life, „i tam diu ſola vixerit, and after her marriage or death, the 
* Leon. 182. remainder over, it is admitted a good remainder, 13. Eliz. 300. (a 
2. C. 2 And they agreed the daughters 3 an eſtate for their lives con- 
* ditionally. 3. 5. 9. 11, 8. 
' __ Wrav, Chef Ju/ice, aid, that the words dis junctive (or die) 
being in the end of the ſentence, make the copulatives before to be 
dis junctives; ſo that if one of them be accompliſhed, the remain- 
der doth veſt; and he was induced to it b 2 Caſe in 
the common pleas, 31. Eliz. where the caſe was, The huſband 
made a leaſe for years, if he and his wife or any child of their 
bodies ſhall ſo long live; the wife dieth : and it was adjudged that 
the leaſe — . for the disjunctive that came laſt made the 
copulatives before to be of the ſame nature; and judgment was 
given in the principal caſe accordingly. And afterwards a writ 
of error was brought in the exchequer-chamber ; and it was ended 
by compoſition. "4 2 
NoTa. GawnDy ſaid, that if a leaſe be made to one until 4. 
cometh to his age of twenty-one years, and then it ſhall remain 
over to another, this is a void remainder ; and it is not like a leaſe 
for years, the remainder over. But FENNER and THE OTHER 
Josrieks were of the contrary opinion in that caſe. 

A leaſe totwo NOTA. The Caſe of Truepenny cited before, was between Bald- 
for years if they win and Coke, and it was thus: A. having-an intent to marry B. 
or any iſſue of one of the friends of A. and for the preferment of B. made a leaſe 
| 2 ons to 4. and B. for ſixty years, if 4. and * any iſſue of theit 
ebene bodies fo long live: and it was adjudged that the le ſe doth con- 

during the life 2 iy 
of the ſurvivor. tinue as long as any of them live, for ſo was the intent of the 
S parties. And Ax pERSON commanded NELSON the prothonetary to 


J. Leon. 74. enter upon the record, that the leaſe continued ſo long as any of 


1, And. 161. them live. Vide Co. Lit. 225. a. 


Co. Lit. 223. Moor, 239. 372+ ' Gold. 71. Dalif. 2. Cro, Jac. 71. 2, Will. 262. 1. Pac. Ab. 


431. 4. Bac. Abr. 309. | 
Caen 13. Ridgeley againſt the Hundred of Warrington. 


| The hundredis ACT ION upon the ſtatute of hue and cry.—Upon the evidence | 


it was held by ANDERSON and all uE JusTicEs, 
—— whereas the ſtatute ſpeaks of robberies done in the — before 
time of the night Night, yet if a robbery be committed in the morni ore day, 
in which n or in the evening after the day, in any time of the night 
commonly in which men uſe commonly to travel, that the hundred is an- 
— ſwerable for it; but if it be at twelve or one of the clock in the 
9 night, at which time every one is intended to be in bed, the hun- 
9. Co. 6. b. dred is not anſwerable for the robbery. 
Cro. Jac. 106. 1, Sid, 263. 1. And. 159. Stiles, 233. 2. Hawk. P. c. 117, Wood's Iaſt. 364 


© Care 13. | | Oegnell's Caſe. 


| * "RESPASS. The caſe was upon ſpecial verdict, that a termor 
— 9 1 being outlawed for felony, n term and intereſt to 


. the profits received between the aſſignrnent and the reverſal, Poft, 278. 3. 14-2, 1. And, 168. 
2. Lev. 49. 2+ Ver. 313. 13. Co, 20, 2+ 7 ws 


age? 
; for although his 


EESSTRESTTS 5 


FF BOT oy = 


„ OC „ OO 


| Plaintiff, 
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the plaintiff, who 1s put out by 7:8 and afterwards the outlawry is Oct“ 
reverſed ; and the plaintiff brought treſpaſs for the profits taken 8 
between the outlawry reverſed and the aſſignment. And the 
queſtion was, If the action did lie? for that during that time the 

queen had the intereſt, and the aſſignee had no right. And it was 

adjudged for the plaintiff; for by the reverſal; it is as if no out- 

lawry had been; and there is no record of it. 


Juohns againf Philips. | Carx u. 
Michaelmas Term, 33. C. Elix. Roll 2101. 


ECOND DELIVERANCE. The caſe was, A woman made Attornment tos 

a leaſe for life, and afterwards granted the reverſion for 1000 e after the 

years; and before attornment ſhe takes J. S. to huſband, and —— of ths 

afterwards the tenant attorted to the grantee. Co, Lit. 310. b. 
Tux Couxr reſolved, and that the attornment came too 1. Com, Dig. 

late (a): but for ſome faults in the pleading no judgment was 433 

gen, : : 48 


(] Sev 4. & 5. Ann. c. 16. by which the neceffity of attornment is taken away, 


William Richbell againſt Edward Goddard. ca rg, 
Trinity Term, 33. Elix. Roll | 


CTION upon the caſe againſt the defendant, ſheriff of the The herit is 

county of Southampton. I hat whereas Fa Gold being indebted anſwerable tor 
to him by two ſeveral obligations, one payable 21ſt Nov. 33. El:z, an cſcape, 
he on the 19th Nov. 33. Elis. procured a latitat out of the queen's — 35 
bench, returnable Oct alis Hillarii, intending to declare againſt Gold before the debt 
upon theſe two bonds, which writ was delivered to the defendant was due, if the 
20th Nov. 33. Elig. S. and the defendant by-force thereof, party was ar- 
4 Dec. 33: Elia. did arreſt G. at S. and afterwards 14. Dec. —— 
5 El. ſuffered him to eſcape at London, by which the plaintiff nan be — * 
oſt his debt. Upon not guilty pleaded, it was found for the the eſcape, and 

i not where the 


It was alledged in arreſt of judgment, | | —_ 
Finsr, That this proceſs was taken out before the debt was Ante, 165, 
due upon one of the obligations; and then the plaintiff had no Poſt. 625. 
cauſe of action for it; and ſo being an entire ſuit, it ſhall abate in 

al. —Sed non allocatuy ; becauſe the arreſt was after the debt was |; — 


doe; and this (if a good plea) was to be pleaded by the rarty him- 2, Saund. 100. 


elf, and not by the ſheriff, for he muſt anſwer his own tort. 


SECONDLY, It was alledged that there was a miſ- trial, being 
tried in London, whereas tho iſſue NOT GUILTY refers to the 
Whole matter; and the arreſt which was the principal was at. S. 
ind without it there can be no eſcape, and the trial ſhould be of S. 
d non allocatur ; for the eſcape is the matter upon which the 
Wion is grounded, which was alledged to be at London ; and the 
nine ſhall be of the place where the eſcape was, and not of the 
Place where the arreſt was. And it was adjudged for the plaintiff. 

Smalbroke 
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eſcape.— Sed non allocatur. 


Cave 16, Samlbroke aguinſt Dabridgecourt. 
Hilary Term; 34. Biz. In the Exchequer Chamber: 
Vide Ante; page 178. Caſe 9. 


A rage RROR of a jndgment in the queen's bench. The errors were 
va" pep ' aſſigned by GODFREY. 

ſheriff harmleſs FiRsST, That there was no conſideration ; for it was no benefit 
from eſcape, n to the plaintiff to take the body of Lane, and it was the ſheriff's 
+ mus duty to execute the proceſs. —Sed non allocatur; for he being an 
— part] officer appointed by S. the now plaintiff, it is no reaſon the ſheriff 
keln pe ben to ſhould be at any loſs by his appointment; and therefore it was 2 
execute the good conſideration. | 
writ, is good, e 2 | 
—— 7% Sxconp ERROR. This efump/it cannot diſcharge a future 


TnizDERRoR. The eſcape is alledged to be Bth Novem. 29. Eliz, 
and the defendant anſwered to an eſcape goth Decem. 30. liz. 
— Sed non allocatur ; for the plaintiff may alledge it at any day; 
and the defendant may anſwer to it according as the truth is. 


FovxTn ExROR. That this aſumpfit is in nature of a bond, and 
o againſt the 23. Hen. 6. c. 10.—Sed non allecatuy ; for as the party 
may diſcharge a priſoner in execution, ſo he may forecloſe himſelf 
from the benefit, if the priſoner eſcapes, and the ſtatute never 
intended to help him that forecloſeth himſelf. 


FirTa ERROR. That there was no venire facias.— Sed non alli- 

cotur; for that is to be alledged by way of diminution; and 

the venrre facias is never certified ; and this is after verdict, and ſe 
cannot be alledged. And the judgment was affirmed. 


Cats 15. Tenancy againſt Browne. - 

: | ( 

What | ! iſe land 
— ficient in ERROR of a judgment in the "” s bench, upon a promiſe — 
Dunne FinsT ERROR. That the plaintiff in the action declared, that the « 
condition pre- Whereas the defendant was indebted to him in ten pounds, he did that 

. <cdent. aſſume that if the plaintiff would forbear him one week, that he Was1 


would pay it; and alledges, that he did forbear him for one week, 
but ſaith not for one week following. —Sed non allocatur; for it 


cannot be otherwiſe intended. — ˖ 

| wher 
The qualifica- SECOND ERROR. For that the plaintiff being an alien, the trial ſtratc 
tion required of was per medictatem lingua, and the venire facias was quorum pr adn 
EIT not habet four pounds land, whereas an alien can have no lan ad time 
28. Eau. 3. e. 13. un allocatur, for it ſhall be referred only to the Eng/i/h. And the awry 
Poſt. 841, judgment was affirmed. | | — t 
T, 


2. Hawk. 590. 


Eaſter 
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34. Eliz. In the Queen's Bench. 
Sir Chriſtopher Wray, Knt. Chief Juſtice. 
Sr Francis Gawdy, Kt. 


John Clench, E/q. Juſtices. 
Edward Fenner, E/q. 

Sir John Popham, Kit. Attorney General. 
Sir Thomas Egerton, Nut. Solicitar Generai. 


| Jordan againſt Lyſter. Carr N 
CTION for words: What art thou? A bankrupt, and In an aQtion fag 
A « waſt a bankrupt.” After verdit, Cokx moved in arreſt calling a mer- 
of judgment, that the declaration was, quod cùm fuit mer- _ 225 
cater per magnum tempus, Ec. but ſaith not he was a merchant at „s 
the time of the ſpeaking the words, and therefore the declaration magnum tempas 
is inſufficient ; and the words here are interrogative and not di- is lufficiear, - 
rect. But THE Cour held the declaration to be good, being al- Poſt. 5 *. 
ledged that he was per magnum tempus a merchant, &c. and that Cro. Car. 284, 
lis anſwer to the interrogation is a direct affirmance ; but they Cre. Jac- 222. 


would adviſe, &c. ; | 3 
Marſhe's Caſe. 8 
Ante, Page 225. Caſe 10. 


HE caſe was argued by ALTHAM, that the writ of error lieth A writ of error 
by the executors, for the loſs of the goods which tlhfty ſhalf lies by an exe- 
otherwiſe have; for it may be he had no lands, nor any loſs to e © reverſs 
any other than the executor ; and ſo it is reaſon that they ſhould . — 2 
have the ſuit to reverſe the outlawry, and to be reſtored to the his teſtator. 
goods; and for that, vouched 43. Afſiſe 41. & 45. 34. Hen. 6. Ante, 225. 
pl. 32. 15. Edw. 3. Error,” where two may have ſeveral writs of 
trror or attaint for ſeveral loſſes; and 43. Edw. 3. pl. 32. 1 Loon. 325. 
4b. Ed 3. pl. 25. 2 Ediu. 4. pl. 5. & 6. where executors ſhall | Rail. Ab. 
have a ſcire =_ for the. es recovered, and the heir for the 338. 
land. And he ſhewed two precedents, Mich. Term, 11. Hen. 8. Godb. 377. 
Rall 13. where one Sudely was indifted for robbery and outlawed, 380. 
the executor brought a writ of error; and one error was aſſigned, __ 307. X 
that no proclamation was awarded; anda ſecond error, for that there ;. Salle — 
vas not five months between the date of the exigent and the return of | 
it; and there a ſcire facias was awarded — the lords of the fee, 
and it was returned there were no ter- tenants; and the ontlawry 
ve reverſed, The other precedent was Trinity, 18. Hen. 7. Rell 3. 
where one was indicted of murder and outlawed ; and the admini- 
ſrator brought error; and the error aſſigned was, Becauſe the in- 
Utment was contra pacem domini regis, whereas the offence was in the 
ume of Richard the third Cox x argued ? contra: for that the out- 
hury trencheth in the realty, and the lands and goods are forfeited, 
id the blood is corrupted, and therefore the executor ſhall not have 
Mor, quia de minimis non curat lex : and for that reaſon, at the com- 
non law, tenant for years ſhall not falfify a recovery which binds 
FRO, ELIZ. PART I, © T st the 


F wi 


Manznt's 
Cats. 


Co. Lit. 2 56. b. 


Cart 3. 


A legacy © pro 
* it in c, 
« ang of 
dower, is con- 
ditional; and 
if the legatee 
ſue fer the 
legacy in the 
fpiritual court, 
and the execu- 
tor picad that 
he offered to 
pay it on re- 

- ecivinga diſ- 
charge, and the 
court refuſe the 
plca, a protubi- 
tion ſhall go, 


ſpiritual court, and they refuſed, is a good cauſe of prohibiton- 


\ 
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the land in the realty, 30. Hen. G. Falſiſie Recovery, 19. So at the 
common law, a traverſe ſhall not be 6f an office which finds a 
wardſhip, &c. for the king (for they were but chattels) until the 
ſtatutes of 28. Edw. 1. ſt. 3. c. 18, & 2. Edw. 6. c. 8. And for the pre. 
cedents cited, he ſaid the errors were ſuch as were apparent faults 
which were reverſible by motion; and although the books of 
19. Hen. 6. pl. 2. & 2. Rich. 3. pl. 21. are, that an outlawry erro- 
neous in this court is not reverſible by plea, but by writ of error, 
yet he ſaid the law is otherwiſe. - But Tux JusTICEs held, that 
an outlawry here cannot be reverſed by plea, but ought to be by 
writ of error; and the clerks ſaid, ſo was the courſe always. But 
for the matter they would adviſe. 

Nora. 5. Coke f. 111. this caſe is it was reverſed at his ſuit, V. Paſch, 34. 


cited to be reſolved that the writ of error Placite 14. fol. 558. 
was well brought by the executor, and that 


Pett againſt Baſeden. 
Eafter Term, 33. Eliz. Roll 398. | 
PROHIBITION. The plaintiff declared, That whereas M. Pt 
was ſeiſed in fee of divers lands, and being ſo ſeiſed made his 
will, and made the plaintiff his executor, and deviſed part of his 
land to his eldeſt fon in fee, and that he ſhould have it when he 
came to his age of twenty-one years; and that in the mean time 


the executors ſhould take the profits for payment of debts and leg. 8 
cies ; and deviſed 100 l. to Boſe his wife pro et in exoneratione of th 
her dower in the ſaid land, to be mou by his executor within one th 
year after his death ; and that he died, and the defendant married th 
Roſe. And further 77s that the defendant, in conſideration 8 
that the plaintiff promiſed to pay him the 100 l. within one year 
after the death of the teſtator, did agree and promiſe to the plain- 55 
tiff to make him a reaſonable diſcharge of the 100 l. and alſo to the 
the plaintiff and the ſon a reaſonable diſcharge of the dower of thi 
Roſe : and alledged in fai, that he offered the payment of the wh 
1001. to the defendant, and required a diſcharge of the ſaid 1001. 75 
and of the dower; yet he intending to haye the ſaid 100l. and after pu 
to recover the dower of the land, ſued for this legacy in the court the 
chriſtian ; and although he offered there the 100l. ſo as the defen- bod 
dant would make a diſchar e of dower, yet they refuſed to accept eng 
this offer, and thereupon he ſued a prohibition. And upon this beg 
declaration it was demurred in law. | it w 
Fixer, Becauſe this legacy is properly ſuable and recoverable WW ii 
in court chriſtian. ee a —. 
SECONDLY, This agreement is no cauſe to draw it out of tl * 
ſpiritual court. | and 


THIRDLY, He had not ſhewed performance of the agreement; 
for he ſaith he offered it, but faith not that he paid it, nor that the that 


defendant refuſed it. it in 

FourTHLY, ie ſheweth not the time he offered it. the c 

But THe Cour upon motion were of opinion, that the od 
hibition did lie: for here the words, © pro et in exoneratione” make! bu 
condition, that he ſhall not have the hundred pounds until he ay Nia 
a diſcharge of dower, &c. Then when he alledged, that he wo thay 
have —1 it, if the other would have diſcharged, &c. it is ” ſet it 


enough, and the agreement between them is a cauſe of an 3 \ 
upon the cafe at common law ; and this plea being miniſtered in tus 


/ 
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8 Wyngate againſt Marke. Cart 4. 


II was held upon evidence, that if the leſſee for years of the A !effee for 

ueen be ouſted by a ſtranger, yet although he be out of pol- ? —— 
ſeſhon, he may aſſign over his term; for the reverſion being in the ahn big wi 
queen, he cannot be out of poſſeſſion but at his pleaſure. though he is 

ouſted of his poſſeſſion by a ſtranger. Ante, 15,- 1, Sid. 399 Owen, 216. 1. Com, Dig. 402, 


And it was held, that where an action was brought by an alien Where an alien 
as adminiſtrator of J. S. who was Engliſb, the parties being at ſues as adminiſ- 
iſſue, the trial being per medietatem linguæ, that it was not well 2 
tried, and the judgment was ſtayed; for when the plaintiff brings — x her 4 
3% an action not in his own right but as adminiſtrator, the trial ſhall hall be by an 
be by Engliſb only: and ſo was it held, 23. Eliz. in Dr. Fulio's Englim jury 
=» But if it been averred that the inteſtate had been an . 

en, it would be otherwiſe. 


2 Argenton againſt Weſtover and Lucas. car g. 
1 3 
bl Eafter Term, 33. Eliz. Roll 1680. 


be Bl J7RROR torreverſea fue.—Finsr Ennon. It appeareth by the re- Err to revert 


une cord, that the caption of the conuſance of the fine was before 4 fine for vari- 
$0 Six RoceR MAxwoop, Chief Baron, 21th March 27. Eliz. and — : 
e of the writ of covenant and dedimus pote/iatem bore teſſe gth April, ſo 77. 240. 
one the conuſance taken without warrant ; and by the 23. Elix. c. 3. 3. Com. Dig, 

ried the day of the caption is always to be certified. But THE CourT $47, 6% Con, 
ton over-ruled it, and would not hear it argued ; for they ſaid it is 30. i 

yon enough, and otherwiſe they ſhould reverſe divers fines.— Cruiſe on Fines 
ain EcOND ERROR. The writ of covenant was, de manerio de Corthu- 81. | 

5 1 ther, and the dedimus poteſſatem was, de manerio de Cortheder ; and for 

0 this variance there is no conuſance upon the writ. But it being 


the with an alias Corthuther, it was held good. —Afterwards in Eaſter 


= Term, 1 it was moved again, and other errors aſſigned.— 
FizsT, That by the caption of the fine upon the dedimus poteſlatem, 
— the land was given to Vi hover and his wife, and to the heirs of the 


body of the baron of the body of the feme begotten; and the fine 
cer engroſſed was, to the heirs of the body of the baron upon the wife 
begotten ; ſo is variant. But ALL THE JUSTICES conceived, that 
it was not material; for in both caſes the eme had but an eſtate for 
life, and the baron an eſtate tail, and the words are of the ſame ſenſe. 
"SECONDLY, POPHAM, Chief Juſtice, took an exception, that 
e writ of covenant and the caption was, de manerio & tenement. 
and five ſhillings rent, and the fine engroſſed was, de manerio & 
lnementis. But it was ſaid and agreed, that the courſe of fines is, 
tlat if the rent be under five pounds, that they uſe not to mention 
tin the fine engroſſed.— THIAD Ex AOR aſſigned was, For that 
caption was, /f contingat the baron to die without iſſue, that it 
ud remain over; and the fine engroſſed was, /i contingat that the 
n and feme die without iſſue, that it ſhall remain over; ſo it is 
"Rant, ' But it was held all one, for the eſtate in remainder is 
ys limited upon the more long eſtate which is the eſtate tail, 
It it was all of one ſenſe. —And afterwards the fine was * 
1 2 | 0xe 
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enen. Foxe againſt Goodſon. 


If a declaration A SSUMPSIT. That whereas the plaintiff had ſued ſuch an action 
* 1 * againſt the defendant, and being at iſſue had ſued out a 1% 
33 7 16 prius upon it; the defendant, in conſideration the plaintiff would 
what coſts were ſurceaſe his ſuit, promiſed to aſſign ſuch a leaſe to him, and to 
Expended, iti» pay his coſts of ſuit : and alledges he had ſurceaſed, and the de- 
erroneous on — had not aſſigned the leaſe, nor paid his coſts of ſuit. And 
<< pr bow n non aſſumpfit pleaded, it was found for the plaintiff. It way 
die. | alledged in arreſt of judgment, that the declaration was not good, 
Velv. rio. becauſe he did not alledge what coſts he had expended. —And ai 
1. Sid. 413. THE JysTICEs were of __ it was not good for that cauſe, 
82 373* and the defendant might have demurred upon it; but he not de- 
— murring, but taking iſſue, he ſhall not now have advantage of it. 
3. Bulſt. 31. And thereupon it was adjudged for the plaintiff. 
Strange, 127. 5 
Care 7. Wroth againſt Wiggs. 


The jury are PPEAL of murder. The defendant pleaded not guilty, and 


— the murder was doubtful. The jury found he was not guilty of 
an — murder; and being demanded if — guilty of man-ſlaughter, 
murder. they anſwered they had nothing to do to enquire of it.— Upon 
Poſt, 296. 465. this THE Cour, being in doubt, ſent FEXXER, Fuftice, to the 

ng common pleas to know their opinion; who conceived, that by the 
A * law the jury are not compellable to inquire of the man- ſlaughter. 
3. Hale, 449. Thercupon they gave their verdict as before; and the priſoner 

8998 was diſcharged. 9g. Eliz. Dyer, 261. a. (a). oe 4 

a jury may find the defendant guilty of ter. See Old 1 2+ 

Rep. 460, L. C. B. — MSC. r oe "Y 


Cazr 8. | Green againſt Piper. 


By the common IT was held by THE JusTICEs, that a houſe in Landon which 
mart. — was part of the poſſeſſions of a priory that was diſcharged of 
— ying tithes of their poſſeſſions, yet by the 37. Hen. 8. c. 2. ſhall 
houſe. ' charged for tithes according to the ordinance there; for befor: 
- ac oitn that ſtatute no dwelling-houſe was chargeable for tithes, becauſe 
6. C. Moor, no 7 ariſeth of it, and only noblemen's houſes are excepted 
912. And it was adjudged accordingly, and a conſultation was granted- 
3+ C. Dig. 108. 1. Roll, Abr. 636. Hob. 11. 24. Co, 16. a. | 


Cars g. ; 
A ads: to Scory againſt Baber. VE 
find fran for TYROHIBITION againft the proprietor of the church of Seuth- 
—— ety : 3 tirby in the county of 7ork, 5 ſued for tithes of hay; and 
of the tithes of ſurmiſed, that time out of mind the owners of theſe lands had found 
hay is 6ot good. ſtraw for the body of the church in diſcharge of all tithes of bay: 
Ante, 71. Coxx moved, that this ĩs no cauſe of diſcharge, forthe parſon was not 
s. Bro. Ch. Car, hargeable with it, nor had any. benefit by it; and in Hilary Tan, 
26. 30. Eliz. it was ruled, that where one preſcribed that he had uſed to 
Dough. 204 | Pay the pariſh-clerk his wages in ſatizhaf ion of tithe-bay, this d 


beſtowed it in the body of the church, or that the parſon had a 
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no diſcharge. —And of that opinion was THE WHOLE COURT, Scorr 
But if he had alledged that he gave the ſtraw to the parſon, and he againfl 


ſeat in the body of the church, it had been otherwiſe : and there- 
upon conſultation was granted. 


Eaſter Term, 


34. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. Chief Fuſtice. 
Sir William Periam, Kt. 3 
Thomas Walmſley, E/. Juſtices. 
Francis Beaumond, E/q. ſ | 
Sir John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 


— 


Lyſs againſt Watts. 3 


PRONIBITION upon a libel for tithes of ſlate ſtones. The de- No tithes due 
fendant prayed a conſultation, for that heretofore the plaintiff for a quarry of 
ſued a prolubition for the ſame cauſe in chancery, and upon the ſtone; and if 
ſame libel, and there a conſultation was granted; for otherwiſe e en 
he ſhall be infinitely vexed, that when one court grants a conſul- — 7 Ay 
tation, he ſhall ſue a prohibition in another court.—And of this refuſe a probibi- 
opinion was all THE CourT, that he ſhall have a conſultation, if t in another. 
before a conſultation was granted in another court upon the ſame Foſt. 736. 
cauſe. And it was here held by THE Jus rieks, that no tithes 2. Inft. 651, 


are due of a quarry of ſlate or ſtone, for the parſon may have *- Roll. 637. 


tithes of the graſs or corn which groweth upon the ſurface of the 200, Ds. 58. 
| land in which the quarry is. * Dougl. 620. 
Tropp againft Bedingfield. 3 


EBT upon an obligation. The condition was, that if J. S. Whe- 
perform the — nt of F. N. if any be made bf the mg 

feaſt of Eafter ; and if none be made, if the ſaid J. S. came to the in the alerna- 
Guildhall in Norwich at the feaſt of Pentecoſt, and there ſuffers him- 2 _— ' 
{elf to be arreſted at ſuch a ſuit, and doth not remove himſelf; if — 2 
ſuch ſuit be commenced, but ſhall anſwer to the action without ble by the a& 
delay, or pay to the plaintiff at the feaſt of Michaeimas ten pounds; of God? 
that then, &c. The defendant pleads, that no arbitrament was — * 
made before the feaſt of Efter, that J. S. died before Pentecoſt, and 9 
anſwered nothing to the reſidue of the condition. The queſtion g. Co. 22. 
kB, If it were a good plea?—And THE JusTIcEs upon the firſt — 357. 


3 Boll Ab. $50. Jon, 374 d. 1s 201% v Mad, a — 


motion 


= 
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motion conceived it was, becauſe that by the act of God he is 
deprived of his appearance; and ſo his bond is ſaved, although he 
pay not the ten pounds, for he had election to do the one or the 
other : but they would adviſe. 


M aſon againſt Nevill. 


Bpecial pleading, 1 — The defendant pleads, that Alex. Nevill his anceſ. 


1. C441 


Cat 4 


| 


. 


JW a termor for 
yea!s be out- 
lawed, he mall 
Be reſtored to 


tor was ſeiſed, and died ſeiſed, and the land deſcended to 
him as ſon and heir, &. The plaintiff replied, that long time be- 
fore A. Nevill had any thing in the land, J. S. was ſeiſed in fee, 
and infeoffed four others to the uſe. of himſelf and his wife for 
their lives, and after to the uſe of V. his ſon for life, and after his 
deceaſe that they ſhall be ſeiſed ut in corum priſtino ſtatu, upon con- 
dition that they ſhall receive the profits, and pay to B. the wife of 
M. twenty pounds per annum during her life, and after they ſhall 
be ſeiſed to the uſe of the heirs males of the body of V. that 
the baron and feme died; that V. entered and infeoffed the ſaid 
Alex. Nevill and died, who entered, and deviſed it by his will in 
writing to his younger ſon for life: and afterwards A. the wife of 
. died, and Nich. as ſon and heir of the body of JF. entered, 
and let to the plaintiff. - 

Upon this it was demurred in law.—Firſt, Becauſe he did not 
traverſe the deſcent.—Second, Becauſe, as this caſe is, the heir 
male of V. cannot enter; for by the feoffment the eſtate tail is 
diſcontinued, and none can enter except the feoffees enter and re- 
vive the uſe. | 

But after motion of the caſe by the ſerjeants, without any great 
argument, THE Cour gave judgment fox the plaintiff ; for the de- 
ſcent is not traverſable, but the dying ſeiſed, which is confeſſed 
and avoided by the deviſe. —And PrRIAM faid, the deſcent in any 


| caſe is not traverſable, but where both parties claim by the ſame 


perſon and that this ſeoffment was no diſcontinuance, nor barred 


the entry of the heim — ure the reaſon, for the Court id 0 
ſhew ny reaſon of their ju gment. 14, Hen, 8, pl, 23, 19, H 


#46. 21. El. In, 300. 


Eyre apainff Woodfne, 
< Lafer Term, 33- Lia. Roll $18, 
JECTIONE FIRM. The caſe upon ſpecial verdi& was, A 


termor for years being outlawed upon the ſtatute of recuſancy, 
by which his term was forfeited to the queen, the lord treaſurer 


the term on re- and barons of the exchequer ſold it for ten pounds to Fr. Michel; 


veri al of the 
outl ry, tho? 
it has bren fold 
by the king. 
Ante, 270. 


and afterwards the outlawry was reverſed. The queſtion was, [ 
the termor ſhall have again his term And after argument by 
GLANVILE of the one part, and BEAUMONT of the other part, 
ANDERSON and W ALMSLEY, Juftices, conceived the termor ſhall 


Moor, 270. 237. have again his term, and not the money for which it was ſold; 


$73+ 


and in whoſeſoever hands the lands came, and by whatſoever con- 


— 90. bo fideration, the party ſhall be reſtored ; for the outlawry being re- 


143. 2. 
3:And.277.188. | ; 
2. Ver. 515- 2+ Jones, 104, 2, Lev. 49, 2, Hawk. 656. 2. Bac. Abr. 232. 370. Ln, 


verſed, it is as if there were no record, and the queen's inte 


| 
| 
| 
t 
I 
] 
c 
c 
| 
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was but conditional, viz. it is good if the outlawry be good; and Era 
therefore the term being ſold, it is tied with the condition into __ £24 
whomſoever hands it cometh, that if the outlawry be reverſed, WooprinB. 
the term is reduced to the owner. And it is not like a fale made 

by the ſheriff, for the ſheriff ſells it by authority of law to lev 

the money ; and there if the judgment be reverſed, the party ſhall 

be reſtored only to the money and not to the term; for he loſt it 

not by the 8 PERIAM doubted, and ſaid, that al- 

though by the YEAR Book of 11. Hen. 4. pl. 65. that upon the 

reverlal of the outlawry the party ſhall have reſtitution, yet the 

Book ſpeaks not if it be fold before. And here it is miſchievous 

of both ſides, if the party that bought it lawfully ſhall loſe it; and 

of the other ſide, if the other ſhall not be reſtored to it, he ſhall 

have nothing ; for it will be hard to be reſtored to the money out 

of the queen's coffers. —But afterwards, Trin. 34. Elix. ANDER- 

tox * WALMSLEY gave judgment for the plaintiff, PERIAM 

not being reſolved in it. Vide 20. Elix. Dyer. 363. 


Loftus' Caſe, Case 5. 


OTA. PvucKERinG demanded the opinion of THE JUSTICES If a husband 
in this caſe. Loftus being poſſeſſed of a term for eighteen makes a leaſe of 
years, and of another term in the ſame land in reverſion for forty Part of bis 
years, died inteſtate ; his wife takes adminiſtration and enters, and —— 
marrieth J. S. who let it to J. D. for twenty-one years, rendering and not the exe- 
rent, and makes his executor and dieth. The queſtion was, If cutor ſhall have 
his wife or executor ſhall have the rent? — PExRIAM. During the the rent. 
firſt term for years the executor ſhall have it; for the baron had , 33+ 
given away all that term, and no intereſt remained in 2 and Sed guere, 
the rent by the indenture ſhall go to the executor ; but for the re- e Poph. g. 
ſidue of the term of twenty-one years, which is derived out of the &. 75 46. b. 
leaſe for forty, the wife ſhall have it, as annexed to the reverſion or 181. a. 300. a. 


term which the wife had.— Quere, for the other Juſtices delivered Cie. Car. 344. 
10 opinion, * (1h 

0, g). 
Kal, Ab, 841, Godb, 2. z, Keb. 29g, Vent, 20), 3 WI 238, 2, B Rep, Sor, 4.4% 


Pug. 53, 
Bayly ap ainf Churington, Cant 6. 


CTION for theſe words:“ Thou art a falſe knave: thou waſt Words not 


* arraigned for two bullocks. —Adjudged that the words »tonable, 


were not actionable; for he ſaith not he was arraigned for ſtealing co. Jac, 268. 
two bullocks: and if the words had been ſo, yet the words had 2. Wilf. zoo. 

not been actionable; for a man may be arraigned for felony, and 3+ R. H. 339- 
yet be no felon. | 


Charnel's Caſe. Care 7. 


CTION for words againſt huſband and wife, becauſe the wife words import- 

ſaid, (My turkies are ſtolen, and Charnel hath ſtolen them.“ ing theft from a 

It was moved that an action lay not; for it appears that the feme Ya tc — P 

could have no turkies, for they are the baron's, and ſo could not dhe dan have no 
de true; and then no diſcredit. — 


Cro. Jac, 200, 1+ Roll. Abr. 74. 4. Bac. Abr. 309. 
14 | Cura 


* 
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5" ro; Cox rA contra. Becauſe ſhe had charged him with ſtealing ; and 
n if one'which had no horſe ſaith, 15 S. hath ſtolen my horſe,” 
this is as great diſcredit as if he had had one, for every one 

knoweth not whether he had a horſe or not. 


Carr 8. Blitheman againſt Blitheman. 


tenant in tail and upon this they were at iſſue. The jury found a ſpecial 
that the land verdict, that J. Blitheman, the huſband of the demandant, and 
— BE father of the tenant, was ſeiſed of the land in tail, and in con- 
ter his death is ſideration of a marriage of the tenant his eldeſt ſon, covenanted 
void, but his by indenture, that this land after his death ſhall deſcend, remain, 
wiſe ſhall been- gr ſhall be to the ſon and his heirs ; and afterwards he taxeth the 
_ demandant-to wife and dieth. And, If he was ſeiſed of ſuch an 
395- 345. Vn eſtate of which ſhe was dowable ? was the queſtion.—And Taz 

CovkT reſolved for the demandant: for by the indenture no 
1 eſtate was altered in the baron, but he remaineth tenant in tail as 
Moor, 683. 940. before; and this for two cauſes. . 


A covenant bb TYOWER. The defendant pleads, ne ungues ſciſe 2 dower, &. 


- 


Firſt, Becauſe it is only a covenant and executory, for which an 
Gi. Uk:, action of covenant lieth if he perform it not; for it is not that he 
60. 115. will ſtand ſeiſed to the uſe of himſelf for life, and after to the uſe 
2, Ld, Raym. of the ſon, but only to that it ſhall deſcend, remain, or be to the 
_ ſon after his death; which may be by his permiſſion that it ſhall 
deſcend and be to the ſon, without any alteration of the eſtate. 


Second, If it were an {s covenant that he would ftand 
ſeiſed to the uſe of himſelf for life, and after to his ſon, this had 
been void to alter the uſe to the ſon; for he being tenant in tail, 
and referving to himſelf an eſtate for his own life, in that he re- 
ſerved all that he might lawfully diſpoſe; and then by the covenant 
he can diſpoſe of no more than he can lawfully do; and fo the 
limitation after his death is merely void, and the eſtate remained 
(a) It is now in him as before (a). For both which cauſes, but principally for 
fertled that a re- the firſt, they held the demandant ſhould have judgment; and it 
Life 22 was given accordingly. Vide 2. Co. F. 52. 
— in tail is not abſolutely void, but gives a baſe fee, voidable by the iſſue in tail. Salk. 619- 
Compns, 120. 7. Mod. 18. 11, Mod. 19. 3. Burr, 1705. > 
25 Norz, On the laſt day of Eaffer Term, a very ready and ſingular capacity, and 
34. Elm. died Sir Clyiſtopher Wray, Knt, . admirable patience, He was ſucceeded by 
chief juſticeof her Majeſty's court of queen's 81 Joux Porugu, Attorney Ginerdh 
bench; a moſt reverend judge, of profound 3. Co. 26. 6. Co. 75, Cro. Jac. 166. 
and judicial knowledge, accompanied with 


a 


Poſt, 471. 


„ 


- 
4 0 
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; Sir John Popham, Knt. Chief Juſtice. 
Sir Francis Gawdy, Knt. 
John Clench, Eq. Juſticet. 
Edward Fenner, E/7. 
- Sir Thomas Egerton, Attorney General. 
id Sir Edward Coke, Solicitor General. 
. Fox againft Lee. Cars 1. 
ba Trinity Term, 33. Eliz. Roll 555. 
IE 


The condition was for payment of ſeventy pounds, ſcil. ment — 
35 J. at one day in the Temple church, London; and 351. at — 
another day. The defendant pleads payment of the ſeventy pounds plea of pay- 

at Ludlow ſecundum formam et effettum conditionis predifie ; and ment ſecundum 
an iſſue taken upon it, and found againſt him, and judgment given tt ge- 


no 


Ewe. of a judgment in Ludlow, in debt upon an obligation, To bond for the 


th condittoms 
h for the plaintiff, And two errors were aſſigned, tere 
10 FixsT, That he alledged payment of the ſeven ane mu 
he cording to the condition, where he ought to plead ſeveral pay- . a 4 md 


all ments, of thirty-five pounds at one day, and of the other thirty- 
five pounds at the other day, and not to couple them together — 
But THE CovurT held it good enough; for when he pleads pay- 
* ment ſecundum for mam et eſfectum conditioms prædictæ, this reddendo 
1 fingula fingulis is as if he pleaded he had paid them ſeverally 
i at the ſeveral days. 


1. Lev. 145+ 


al, Second ERROR. For that the names of the jurors did not ben the 
_ appear of record.— But it was held good enough, for that never jurors names 
_ appeareth where the jury is full of the principal pannel ; but where ſhall be re- 
the ; A nes ; 
" the inqueſt is part of the principal "_ and part by tales de cir- corded. 
c cumſtantibus, there the names of both ſhall be entered upon record. 
wp —And the judgment was affirmed. 

| Yates againſt Windham. | Cart 2. 


X Vide Ante, Page 64. and 155. | 
Jl was moved this term.-CoKkE ſhewed that upon the ſecond Error coram vo- 
Writ, quod coram vobis refidet, the plaintiff aſſigned new errors, „ may be 
feil. a diſcontinuance ; and that the judgment was, that the defen- — 
dant fit in miſericordid; Whereas it appeareth, that the defendant g;Gconinued 
d appear upon the ſummons. To which the defendant in the and errors af- 
writ of error appeared and pleaded, that heretofore the plaintiff ſigned, and the 
brought a writ of error upon this judgment, and ſhewed all the Plintiffmayaſ. 
proceeding in it; and that this is diſcontinued, in which none of —— | 
theſe errors were affigned : and upon this the plaintiff demurred ther within or 
in law.—Coxx argued, that this writ of error, and the errors without the re 
ed upon it, cannot be maintained, —Firſt, The plaintiff can- cord; but it 
not alledge diminution to reverſe a record, after errors aſſigned, —— 
and ſcire facias ſued upon it; nor can the defendant _ it after ich the fr 
n mille eft erratum pleaded, for by it the record is affirmed; and ſo writ. | 
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Vares 28. Hen. 6. 9. Edw. 4. & 22. Edw. 4.—Secondly, In a writ of 

oY error caram vobis reſidet, the plaintiff ſhall not aſſign errors but in 

ona the record removed, and not in the judicial proceſs ; for the words 

n 256. of the writ are, that there is error in recordo quid coram vabis rel... 

Co. Ent. 263. det; ſo it is admitted, that this is all the record. —Thirdly, Upon 

7. Stra. 60g. a writ of error, quid coram vobis refidet, the entry is allegands er- 

Ld. Ray. 151» roreg predict in 1 præ didi“ allegat. and ſo is the precedent Jin. 
_ 20. Hen. ). 88. But if theſe errors be over-ruled, he may aff 

other errors within the record : but here is no mention of the for- 

mer errors. Alſo this is entered in another roll, and not upon the 

fame roll, ſo that the Court might ſee all together, and ſo is 

the courſe ; otherwiſe the Court ſhall not intend it to be the ſame 

cauſe, and the Court ſhall be compelled to infinite ſearch, which 

the law will not allow. —But TwE JusT1cEs ſaid, that inaſmuch 

as the firſt writ is diſcontinued, and this is a new writ ſued, the 

plaintiff is not tied to the former errors, but may aſſign other 

errors at his pleafure ; for it is now as if no errors were aſſigned 

before, and he may aſſign other errors in the record, or other 

errors out of the record; , and this removing of the refidue 

of the record in this manner is well allowable; and theſe 

errors may be well aſſigned: and as to theſe points they were ſatiſ- 


fied ; but for the entry of it upon another roll, they doubted, and 


would adviſe.—And 'afterwards for this cauſe it was held a miſ. 
entry, and the plaintiff put to a new writ of error. 
Car 3. Beaucamp againſt Neggin. 
Money paid for FRROR of a judgment in afſump/it.—Firſt error. For that 
tho Oſt, and at Neggin the plaintiff in the aſſumpſit declared, that whereas the 
thereguef of an- aid Beaucamp, in conſideration that the ſaid Neggin had paid for 
ether, raiſes a , : "GX 
continuing con- him, and at his requeſt, to C. at ſuch a day (which was a year 
aderation. fore the promiſe) ten pounds, he aſſumed to repay it cum inde re- 
Comp. 23g. 9ui/itus offet. Which conſideration, is not good, becauſe it was for a 
1. Term Rep. thing paſt.—Second error. The 4 IP was laid at Worceſter in 
27.286. Alta Wards ibidem, and the venire facias was of the city of Werce/- 
2 - Term Rep. fer, whereas it ſhould be de Alta Warda ; for by it, it is intended 
_ there be more wards. Sed non allocantur. For as to the firſt, when 
x the payment is laid to be at his requeſt, the conſideration doth 
1 8 continue, and ſo is the common courſe. And as to the ſecond 
4 4 error, it ſhall not be intended that there be more wards, except 
it be alledged. 
Brown againſt Worſely. 
Trinity Term, 33. Elia. Roll 683. | f 
Damages ſcve- RROR of a judgment in the common pleas, in an action for 
ee E words, viz. t Thou art a whore and * 1 = haſt 
1 % poiſoned thy huſband,” Upon not guilty p , the jury 
2 4 found againſt him, and afſeſſaa damages for the firſt words, ſix 
judgmentaffirm- pounds fix ſhillings and eight-pence; and for the other words, 
ed as to the one, twenty marks. Theſe damages were ſeverally aſſeſſed by the advice 
— or  ' the L. C. J. ANDERSON, before whom it was tried; and thereupon 
— — judgments were given for the damages. And upon this 
error was — * for the words will not maintain an action. 
. For the firſt words, ſuit for them is to be in the f| iritual court, 
30. Co. 130. b. and no remedy for them at common law. And as for the ſeco - 
will maintain an ayer 


Cas 4. 
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me words ſubſequent will not maintain the former. —But ich, Brown 

& 35. Eli. the judgment was affirmed, that an action lay for — 
the laſt words: but for the words Thou art a whore, no action * 
lay ; and as to that, the judgment was reverſed. 


Pyers againſt Turner. | Carts, 
Hilary Term, 34. Elz. Roll 766. 
A SSUMPSIT, as adminiſtrator to Greenway. And declares, That cannot 


whereas one Falter Turner, the ſon of the defendant, was — way: wh 

bound by obligation of eighteen pounds to the inteſtate ; which — promiſe to 

money was not paid at the day, but the ſon moved the father to pay in confide- 
y it for him ; the 3 in —— that — 22 — * 

would give him a longer day, promiſed to pay it; and that the 

inteſtate gave him a longer — fat the ſixth of May, Sc. And OG 

upon non aſſump/it pleaded, it was found for the plaintiff, —And it the promiſe be 

was now moved in arreſt of judgment, Firſt, That he did not made at the 

ſhew the place where adminiſtration was committed, as 35. Hen. 6. on's requelt. 

pl. 31. is. Sed non allocatur; for it is good in a declaration, but Andy 2076 26h 

not in a bar.—Secondly, It was moved that here is no conſidera- Sed vide Cowp. 

tion ; for the giving day to the father who was not indebted, is 8. C 

not material: otherwiſe, if he had given day to the ſon. Sed non 

allecatur ; for by Gawvy laying all the matter together, that the 

father required it upon the requeſt of the ſon, and the other 

piring day, it is good; and a recovery in this action ſhall ben 

good bar in debt upon the bond againſt the ſon.—And to this 

THE CGURT agreed, and the plaintiff had judgment. Nor A. 

Trin. 37. Eliz. in the exchequer-chamber this judgment was re- 

verſed, for it was no conſideration. | 


Haſſall again Juxon. cl 6. 


TEST Ass for breaking a houſe in ſuch a pariſh and ward in The jury need 
London. Upon not guilty the jury found 1 the treſpaſs, and — — 
that the houſe was in the pariſh, but not in the ward. And it was — laid. 
held that this verdi& is for the plaintiff ; for the finding it was Ante, 41. 
not in the ward is ſuperfluous, it being admitted by the parties; Poſt. 333. 


and the jury had not to meddle with it: and it was adjudged for Per 147. 
the plaintiff (a). : 2. — 
| | Alter in ejectment. L. C. B. Pazxxtnx's MSS, —— $ 
Allens againſt Andrews. Cat 7, 


Hilary Term, 34. Eliz. Roll 720. 


THE plaintiff had brought debt as adminiſtrator to Geo. War- To aſeire faciar 
low, by reaſon of adminiſtration committed to him by the on a Judgment, 
archbiſhop of Canterbury againſt the defendant, and had judgment — 
io recover; and after the year brought a /cire facias upon the any matter 
Judgment. The defendant pleaded, that the inteſtate died in which-might 
on, and had not bona notabilia in divers dioceſes ; and that bavebeen pleade 
the judgment, the biſhop of Londen committed adminiſtration wy — 
5 the wife : and upon this it was demurred.— And AnDrREws p Ra * 
umſelf moved, that he might well plead this lea; for it was 1. Sid. 182. 
matter of puiſug temps, and he could not plead it before. But all 1.Salk. 2. 39 Co. 
THE JUSTICES held he came too late. For Pornau aid, if the LA. — $53- 
iſtration had been repealed, he might well avoid the judg- B. K. fl. £27 


ment Cowp. 728, 


— — ̃ 


| 
| 
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| Arne ment by this plea, for it was of puiſue temps. But this was a matter 
«za he might have pleaded before, and it is in adnulling of the record, 


3 which is not ſufferable; and the plaintiff had judgment. 
Cas. Boyer againſt Jennings. 


Eaſter Term, 33. Eliz. Roll 248. or 348. 


A bad replica- ERROR of a judgment in debt in the common pleas, where the 

tn cannot be defendant pleaded a good bar, and the plaintiff made an ill 

Ae forerror replication : and the defendant did not rejoin, but judgment was 
adter ju gment . A pn, py . 

by rt it. Siven againſt him upon a nihil dicit; and now he would aſſign 

Ante, 62. error, for that the replication was ill; ſo that it appeared upon 

1 Co. 133 b. his own ſhewing, that he had no cauſe of action, and then no 

1. Term Rep. Judgment was to be given for him. But THe- Cour held he 

4 could not aſſign error wt it; for judgment being given by bil di- 

cit, 1t is all one as if no bar or replication had been made ; for 

the Court, without iſſue or demurrer, ſhall not adjudge upon the 

replication :- and although it was entered, yet when the deſen- 

cant doth not rejoin, this is a waiver of all ; and if it were in 

this court, it is never entered until the rejoinder be made. Where. 

fore the judgment was affirmed. 3. Hen. G. pl. 41. 38. Hen. b. 


pl. 39. 12. Edw. 3. Eſfſoign” 17. 


Flower againff Rigden. 
Trizity Term, 34. Eliz.,— Ia the Common Pleas. 


C482 1. 


1 the fecffꝛe of RFETLEVIN. The caſe was, A diſſeiſor infeoffed a ſtranger, and 


2 6.T-iſor lets after the diſſeiſee brought an aſſiſe againſt the diſſeiſor only; 
we land pend- and the feoffee pending the aſſiſe let the land to the plaintiff. The 
”"s yy _ diſſeiſor pleads to the aſſiſe nul tort, nul diſſeiſin, &c: and found 
83 the ter. againſt him; whereupon the diſſeiſee recovered. The quel- 
or may falfify tion was, If the termor for years ſhall fatfify his recovery? that is 
the recovery. to ſay, that the defendant in the aſſiſe ne afei pas ?—And it was 
rod. 748. agreed by THE Cour, that he might: for the termor here did 


25. Hen. 3. pl. 2. not claim by him againſt whom the recovery was had; and there 


21.Hen.7.pl 25. js no doubt that the freehold, out of which the term is derived, 


3 is got recovered, and the freehold is not bound by it. And the 
e404 doubt at common law (a) was, if the termor might falſify where 
tthe recovery was againſt the leſſor; but it was never doubted, but 

that where a recovery is not againſt the reverſioner, but againſt: 

ſtranger which had nothing in the land, but that the lefſee might 

falſify in point tried; and fo is 1. Hen 77050 * And it is a rule, 

that every ſtranger to a recovery may falſify (for he cannot have 

error or attaint), if he came not in pending the writ, by him 


againſt whom the recovery was, for then he is bound. —And after- | 


: wards it was ſo adjudged, that he might falſify in the point tried. 
. . . (a) Sce 21. Hen 8. c. 15. 


Fiarrar againft Johnſon. - 
: HE caſe was, A feme leſſee for life, the reverſion to two copir- 
4 "cad api þ & ceners, the feme and one of the coparceners make 2 leaſe for 
verſion to a uſe, years of the whole, rendering ten pounds rent per annum to the 
bz ex:evied by fame during her life, and after ten pounds to the ſaid coparcenel. 
27 Hen Bl. c. lo. "Afterwards the me and the two coparceners join jn a fine, ſur om 


* ne ſans dc dreit. come ceo, &c. to two ſtrangers, to the uſe of 2 


Carr 2. 
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th huſband of the coparcener that joined in the leaſe. Two Fa 
1 were moved.—Firſt, If he in the reverſion levy a fine to , <9 


e uſe of himſelf, if attornment be needful? And reſolved it was | Jour on. 


not; for he is in by the 27. Hen. 8. c. 10. So in every caſe of a 

fine levied of a 1 or of a reverſion to an uſe.— Second, If co. Lit. 509 b. 
by this joining in the fine by tenant for life with the reverſion, if 6. Rep. 68. 
the eſtate for life be ſurrendered, and the rent extin&, becauſe the Cr. Jace 197 
reverſion to which the rent was incident is gone? THE Cour 

doubted, but inclined it was not; for every one granted what in 

him lay.—PERIAM faid, if they had not levied a fine, and tenant 

for life died, the leaſe was good but for a moiety of the parcener 

that let, yet the rent remained for all. 


Edwards” Caſe, Ys Care tr. 
Trinity Term, 34. Eliz. Inthe Exchequer Chamber, 


AETION upon the caſe. For that the plaintiff having a cellar, In an ation en 
in which he put divers hogſheads of wine, and the defendant th: caſe, that rhe 
having a warchouſe over the cellar, maliciouſly laid into the — 2 
warehouſe ſuch a weight of wares, guid propter gravitatem ponderts houſe by means 
the floor of the warehouſe fell down and ſpoiled all his wines, by whereof it &. 
which, &c. The defendant pleaded, that J. S was poſſeſſed of if he pleads that 
the warchouſe, and of the cellar; and let the cellar to the plain- 3 
tiff, and the warehouſe to the dafendant; and that at the time of fel, = _ 
the leaſe made, the warehouſe was much in decay and ruinous ; traverſe the u 
and that there uſed to be laid in the warehouſe a thouſand weight, was overchang- 
and that he put in it but eight hundred weight, e- propter ruingfita- . | 
tem it fell down; and concluded his plea, et hoc paratus et verificare. 
Upon this it was demurred in law. And the principal cauſe of the 
demurrer was, for that the plaintiff laid to the defendant's charge, 
that he malitios did overcharge the warehouſe with wares, and that it 
tell Propter gravitatem ponderis ; and the defendant anſ wered, that it was 
runous, and fell propter ruingſitatem, and did not traverſe that which 
was laid to his charge.—And this caſe was argued by ATKINSON and 
FleMING for the plaintiff, and by Coke and DALTON for the defen- 
dant—And after ſevera arguments at the bar, Gzxt and CLARK, 
Barons, held ſtrongly, that the plea was not good for wantof a tra- 
verſe; for when a 1 is laid to the defendant's charge, he 
ought expreſsly to traverſe it, and not to anſwer it by argument. — 
But Maxwoop, Chief Baron, held ſtrongly the contrary, that the 
plez was good; for he confeſſed that it fell, but ſhewed how - as Ser Caye C 
n waſte, the defendant pleads that it was ruinous at the time, $. Co. 33-4. 
without anſwering expreſsly to the waſte. So in an action upon =choxg * 
the caſe againſt an inn-keeper, it is a good plea, that the plaintiff 9 1, 
was robbed by one who came in com any with him, without tra- p 
verſing that it was by his default. —But it was anſwered, that no 
naſfcaſance is expreſsly ſuppoſed by theſe acts, but only a permiſ- 
on. Eut here an ill act is expreſsly ſuppoſed, which ought ex- 
prefsly to be traverſed. And the two Barons ſaid, that ſo was the 
opinion of the other Judges, with whom they had conferred ; ' 
Therefore, againſt the opinion of Manwoop, they gave Judg- 
ment for the plaintiff. | | | 
Fg Highgate 
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Cart 2. Highgate againſt Diggs. 
Trinity Term, 34 Flix. - 


AnimperſeQion FRROR affgned was, That Diggs had brought a writ of core. 
in a bill is not nant, and declared upon an indenture ; but in the bill upon 
helped by a Ver- the fils, there was no date of the indenture, but ſpaces left for it; 
: but the declaration was perfect and compleat : and for that the bil 
upon the file is as an original writ, which is the warrant for the de- 
claration, and this not being perfect, the declaration cannot aid 
it. For this cauſe the judgment was reverſed. And they ſaid, if 
entre, there be no bill upon the file, this is a plain cauſe of reverſal, and 
2. Co. Dig. 319+ that they had ſo adjudged it. And fo it is here as if there were no 
dill. herefore, &c. | 
See 18. Elia. c. 14. 21, Jac. 1. c. 13. 16. & 17. Car. 2, c. 8. 4. & 5. Ann. c. 16, 
5. Geo, 1. Cc. 13. 5 


Carr 3. "Rawſon againſt Maynard. 


RROR of a jud t in the queen's bench. The error affign- 
— — 2 E ed was, That 4" ejeftione firme the plaintiff did count of a 
fourth part of 2 Jeaſe of one-fourth part of a houſe in N. in four parts to be divid- 
1 ed; by force of which he entered in tenementa prædi ei, and was 
ered roemen. inde poſſeſſionatus, until the defendant did eject him ge tenement 
10 pr. predi? ; whereas he 2 to ſuppoſe his entry into the fourth 
Ante, 234. part, and the ejectment of the fourth part.— ed non allocatur : for 
Runnings THE JUSTICES faid, that the entry and ejectment ſuppoſed de t- 
Eject. 97. nementis predif” ſhall not be intended of the entire tenement, but 
x. Term Rep. of the fourth part of the houſe, arcording to his declaration: and 
__ the judgment was affirmed. 


— 


Jernengham and Cornwallis, 


Trinity Term, 34- Eliz.—In the Court of Wards. 


A deviſe of THE caſe was, A man was ſeiſed of three manors, of two in 

three manors fee, and of the third in tail, all being held in capite ; and be 
is copite, wo deviſed all of them to a ſtranger. The queſtion was, For bow 
— u much this deviſe was good f—This was referred to the tuo 
good for thole Chief Juſtices ; and they conceived it was good for the whole tuo 
in fee. See manors which he held in fee, and void for the third'; for he being 
32. Car. 2,c.24+ tenant in tail of the third manor, and that deſcending to his iſſue, 
Powel on Dev, is 2 ſufficient performance of the ſtatute of 32. Hen. 8. c. 7. and 


3:6 * de intent of it is ſatisfird. 


CasT 1. 


Michaelms 


Michaelmas Term, 


34. & 35. Eliz, In the Queen's Bench. 


Sir John Popham, Kut. Chief Juſtice. 

Sir Thomas Gawdy, Kut. 
Edward Fenner, E/q. | Fuſtices. 
John Clench, Efg. 
Sir Thomas Egerton, Kut. Attorney General, 
Sr Edward Coke, Kut. Solicitor General. 


— i — 


Beal againſt Charter. hs 


| RESPASS for falſe impriſonment. The defendant juſti- The deretition 
fied as conſtable of Hl. becauſe the plaintiff brought a child oe 
of the age of two months, and laid it in the church-yard ich a con. 
of A. to the intent to have deſtroyed it, or to charge the pariſh able may juC- 
with the keeping of it; for which he did arreſt him, and put him tify impriſening 
in the ſtocks ; for which, &c.—And upon this, it being demurred, eee ia 
it was held a good juſtification, for it is an ill practice, and is good Ante, 0e. 
cauſe to ſtay the plaintiff, and to impriſon him. And afterwards 8 
in the ſame term it was adjudged, that the plaintiff nibil capiat per Moor, 284. 
billam. * 
| I. 327. 
Grute againſt Locroft. | Carn 2. 


Eafter Term, 33. Elix. Roll 211. 


RESPASS. Upon demurrer the caſe was, Baron and feme A huſband may 
jointenants during the coverture for ſixty years; the baron by lands in 
indenture let all the land for ſeventy years, to commence imme - joint- tenaney 
diately after his death; the baron dieth, and the feme ſurvived. with his wife, 
The queſtion upon demurrer was, If this be a good leaſe to charge * commence 
the poſſeflion of the feme ? 25 CR 

It was firſt moved that it was a void leaſe, becauſe it was not to good, though 
commence till after the death of the baron; and it might be that the wife ſurvive. 
he might overlive the whole term: and it is all one as if he had Ante, 152. 
granted the term to commence after his death, which had been co. Lit. 466. 
void. : 1. Co. 155.4. 

Second point, He dying before the term commenced, the in- Moor, 395. 
tereſt is veſted in the 7 | | 5 

But it was adjudged a good leaſe. For as to the firſt, it is not 358. 25 
like the caſe put, for there nothing paſſed until his death; but x. Wood's Cen. 
here a good term is created in intereſt; although not in poſſeſſion. 171. | 
For the ſecond point, the baron having an intereſt to diſpo/e of Sober, bor. 
in his life, he might diſpoſe of all the term, and it ſhould bind the u. Ws. 
Fame: ſo when he hath diſpoſed by an act executed in his life of 
the intereſt of the term, and hath created a term in intereſt, this 
1 38 good as if he had granted all the term. And ſo it was ad- 


Judged, 1. Co. 155. a. 
| Martidale 


' 


* 
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Carr v- Martidale againſt Martin. 
U A deviſe of EIECTIONE FIRMAE, by the lefſee of Sir Edw. Clin ] 
i! * Lands © upon againſt the leſſee of Peacock, for certain lands in Thetford. —Up. p 
4 22 on e verdict the caſe was, An anceſtor of Sir £4. Clere de. * 
i . pre. viſed certain land to divers and their heirs (under whom Peacact 


i « fie the devi- Claimed) to the uſe of them and their heirs, upon this truſt and te 
= « ſees ſpeuld confidence, that they out of the profits of it ould erect a free- d 
= « ere? « free- ſchool, and pay ſo much to the maſter yearly, and ſo much to the ſt 
| I, * uſher, and ſhould give ten pounds per amum to five poor men; n 
4 os Him 8. and it was found, that the land was not fo — * an 
| < 10. nor do ſchool erected, &c. and, If this were a condition for "ne p 
deer worde whereof Sir Ed. Clere might enter? was the queſtion.— There were N 
= ereate a condi- two points in the caſe. - Firit, If theſe uſes were void by the m 
'l 23. Hen. 8. c. 10.? Secondly, If it were a condition ?—After ar- is 
| pos: d. ment, all THE JusTICEs held, Firſt, That it was not reſtrained 7 
2. Leon. 154. by the 23. Hen. 8. c. 10. for that was only to reſtrain ſuperſtitious 
Moor, 594-. uſes, and never intended to reſtrain uſes that were in favour of 
_ 287. learning, and relief of the poor. Vide 1. Co. Porter's Caſe. Second- 


| 8. ly, They reſolved it was no condition ; for the words being upon 

1 — 8 = — confidence, ſhew that he repoſed truſt in 9 4 | 
l; 371-444 Would not have the land return for non-performance of it; and ar 
4 there can be no more apt words to ſhew his intent, and not to tie pl 
| the land with a condition. | | af 
! 2. Leon. 33. PorHAM cited Machin's Caſe (which was entered Mich. 29. & w 
1 1. And. 139. . Eliz. Roll 649.) where the leſſor deviſed his land to his leſſee fe 
j Ferb. 3. _. for years, for the ſame term he had before, and paying the ſame th 
| x rent, and at the ſame days and upon the ſame covenants which 8¹ 
J were in the firſt leaſe. And the queſtion was, If this were a leaſe m 
conditional, that his leaſe ſhould ceaſe if he did not perform the a 
_ covenants ? And adjudged it was not; for the firſt covenants were pe 
= only by way of covenant, and not conditional. And here it can- 0 
| not be by way of covenant ; and therefore the deviſe as to that « 
| was void, and ſtood for the reſidue.— And afterwards it was ad- 1 

| judged for the leſſee of Peacock. : = 
| Cant 4- Juſtice Fenner againſt Fiſher. / 

| Treſpaſs may be TRESPASS. The defendant juſtified, for that Fo. right v | 
| maintained ſeiſed in fee, and let to him for years; that the plaintiff, claim- a 
without ſhew- ing by colour of a deed of feoffment, where nothing paſſed, en- 9 


— tered, &c. The plaintiff replieth, by proteſtation, that Yig 
though the plea Was not ſeiſed in fee; pro placito ſaith quod non 20 5p Upon 
confeſſes and this ifſue was joined, and found for the plaintiff, It was now. 
avoids the. moved in arreſt of judgment, that the plaintiff hath not made any / 
plaimift's title, title to himſelf in his i all THE JusTICEs held it 


— — good enough; for in this action a man need not make any title 


| traverſes, or de- to himſelf; but otherwiſe in an aſſiſe, or other real action. Alſo 
| nies the matter by the defendant's plea, that the plaintiff entered by colour of 2 
| alledged by the Jed of feoffment, in that he doth admit him to be tenant at will, fe 
| Ante 6. which is not deſtroyed. And it was adjudged for the laintiff. g 
Poſt. 395- J. 18. Edw. 4. 26. 3- Ed. 4 18. 22. Edw. 4. 66 Treſpa 5 140. 


Appleton 


— — 


671. 784. 798. 6. Co. 24. & Cro. Jac, 19. Foſt. 378. Stra. 2238. 
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Appleton again/? Burr. os 5. 


EWOR of a judgment in the common pleas, in an action up- A declaration 
on the caſe againſt the plaintiff, ſheriff of E. for ſuffering a for an eſcape, 


- i 10) need not ſhew 
priſoner to eſcape who was arreſted by a capias upon an original t — 


writ. . OE 1 ſoner was de- 
Fi RST ERROR, It was alledged, that the ſheriff directed his warrant livered, nor al- 


to the bailiff of the franchiſe to arreſt him, who arreſted h im, and ledge non- ap- 
delivered him to the under-ſheriff in cd parte authorizat”, &c. and Pearance at the 
ſhewed no place where the bailiff delivered the prifoner, for it 2 
may be it was out of the county. S. C. ante, 158, 
13 ERROR. It was not ſhewn, that the priſoner did not ap- 

pear at the day; and if he did appear, the plaintiff was at no loſs.— 
Sed non allocatur ; for the ſnewing of the place was but an induce- 
ment to the action; and when he pleaded not guilty, the eſcape 
is the matter material: and to the ſecond, though he did appear, 
yet the tort is not purged. And the judgment was affirmed. 


ö CA 6. 
Charnock againſt Sherrington. 


RROR. For that Sherrington recovered againſt one Worſely in A man enfeof- 
debt, and afterwards Morſely enfeoffed the plaintiff of his land; ed after judg- 
and then Sherrington ſued an elegit upon the judgment; and the —— = FM 
plaintiff before execution made, Red this writ of error, and would offor, cannot 
afſign error in the judgment. And it was demurred in law if the have a writ of 
writ did lie. —Cux1Aa. It ſeemeth it did not. Firſt, That the error, until he 
ſeoffee cannot have a writ of error, except it be for error in ſuing bay. one 
the execution. Secondly, Till execution ſued, he is not a party 
gnieved ; and this was * reaſon that he in the reverſion or re- 3. Co. 4. a, 
mainder ſhall not have error in the life of the tenant for life, upon 
a judgment given againſt the tenant for life, becauſe he was not a 
party = : bathe might have it after the death of the tenant 
for lite, before the ſtatute.—But EOERTOx ſtrongly urged the pg. 
tontrary, becauſe the land is liable to the execution. Vide © * 
18. Edu. 3. 25. 4. Dyer, 1. 2. Edw. 4. 24. Poſt. 294. | 


Graves' Caſe. 2 76 


| AET ION FOR WORDS : «* Mr. Ving field, you never thought Words action- 


well of me fince Graves did ſteal my lamb.” —Adjudged e. 
actionable; although it was alledged in arreft of judgment, that it 
Was not a direct affirmance that Graves did ſteal it. e 


Levet's Caſe. ws | 


ACTION FOR WORDS. And declared, That the plaintiff mig aQtion- 


was an inn-holder in D. The defendant ſpake theſe words: Ante * 
| Thy houſe is infected with the pox, and thy wife was laid of Poſt. 582. 
the pox.” —Adjudged actionable; for it ſhall be intended the 
great pox ; and if it were the ſmall-pox, yet they were actionable; * KIA 
for it is a diſcredit to the plaintiff, and gueſts would nof reſort 
thither, And it was adjudged for the plaintiff, and fifty pounds 
given. | 


eko. ELIZ. PART 1. 2M Baxter 


Michaelmas Term, 33. & 35. Eliz. In B. R. 


Care 9. Baxter and his Wife againſt Mounting. 
— ology : T\RROR to reverſe a fine. The error aſſigned was, That the 
— baron and feme and the third perſon levied the fine, and the 


the w:it, be Writ of covenant was againſt the baron and feme and the third 
omitted to be perſon ; and in the ſummons the feme was left out. Cox moved, 
— thy: that for this error the whole fine ſhall be reverſed ; and it being il] 
whole fine than in part. is ill in all. 2. Edw. 3. pl. 39. 27. Hen. 6. pl. 6. 10. Edw. 3 
| be reverſed. pl. 1. 50.—And ſo was the opinion of THE CourT ; but they 


Ante, 124, would adviſe. 
« Care 10. | Warneford againſt Haddock. 


|  Michaelmas Term, 33. & 34. Eliz. Roll 47. 
A perſon who FRROR to reverſe a judgment in an action of waſte. 
— ee FixsT ERROR. In the action of waſte the defendant appeared 
a houſe may upon the diſtreſs, and after declaration made no anſwer, but judg- 
bring waffe, ment was given againſt him by nhi/ dicit : and upon the writ 
though the de- awarded to inquire of the waſte and damages, the ſheriff went not to 
2 M the place waſted, but inquired of it at another place ; and this was 
22d if default iz aſſigned for error. —Sed non allocatur; for when judgment in waſte 
made after ap- is given upon a demurter or nihil dicit the waſte is confeſſed, and 
pearance, itisa the writ ſhall be only to inquire of damages; and although the 
N writ do command the ſheriff to go to the place, this is but of 
— hut de form and nugation ; but otherwiſe it is where judgment is given 
of the damages by default before appearance: ſo is 3. Eliz. Dyer, 204. 
only. Sxcovp ERROR. He aſſigned the waſte in a houſe, and by his title 
Ante, 234 it appeared the plaintiff had only two parts of the reverſion of the 
© houſe.— Sed non allocatur; for although he hath but two parts, yet 
Owen, It. þ | : : 
Poph. 24- he ſhall puniſh the defendant for waſte done in that which was 
Co. Lit. 33. held of the plaintiff; and the meſſuage being entire, he cannot 
3- Bl. Com. affign the waſte otherwiſe; and he did count according to his title. 
Po TrixD ExROR. Becauſe it did appear the defendant had the two 
parts by ſeveral demiſes ; and therefore, though the plaintiff had 
the reverſion in one hand, yet he ought to have ſeveral actions.— 
Sed non allocatur : for he having counted upon the whole matter, it 
is as ſeveral counts; and he may well join them in one action. 
In Eafter Term, 35. Eliz. the cafe was moved again; for that it doth 
appear by the count, that the defendant held one part of the demiſe 
of the plaintiff, and the other of the demiſe of a ſtranger, which 
had granted his reverſion to the plaintiff; ſo as he had the reverſion 
by ſeveral titles, he cannot maintain this action. And although 
he hath declared ſpecially how he held it, ex dimi/ſione & aſſigns- 
tione, this will not aid him; but if he had made ſeveral leaſes he 
might have had one action of waſte, as 44. Edw. 3. is.—But ALL 
THE JUSTICES held the contrary ; for inaſmuch as he hath ſhewn 
the truth of his caſe in his declaration, and he hath the reverſion 
in one hand, he ſhall maintain this a&ion, i 
FouxrRH ERROR. That the ſheriff had taken an inqueſt to in- 
quire of the waſte ; whereas the judgment being by confeſſion, i 
ought not to be inquired. But brake divers precedents were ſo, 
it was awarded no error. And the judgment was affirmed. 


Note. In this term died S$1z Rocra MAaxwoon, Chief Baron; and he was ſucceeded 
by Sin WII LIAN PEAIAN, Ant, one of the Judges of the Common Pleas. Uiluy 
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Sir John Popham, Knt. Chief Juſtice. 
Sir Francis Gawdy, Kut. 
| Juſtices. 


Edward Fenner, E/q. 
John Clench, E/. 

Sir Thomas Egerton, Kut. Attorney General. 
Sir Edward Coke, Kut. Solicitor General. 


—_——— 


. 


— — 


Sharley againft Richardon. 
| Hilary Term, 34. Eliz. Roll 462. 


EBT upon an obligation of 50 l. The condition was, To An award of 
ÞD perform the arbitrament of alter Bolton and Edw. Price _ — 

of all actions, &c. The defendant pleaded they made no tn 222 
arbitrament. The plaintiff by replication ſhewed that they made ſhould be void 
an award, ſcilicet, that each of them ſhould give to the other, with- if the parties 
in four days after the award, a general releaſe of all demands till %ilikedit in 20 
the date of the obligation: proviſo ſemper, that if either of them — * — 
diſliked the award within twenty days after the award, and ſhould though . g 

* : N $h the pro- 

pay to the other, within the ſaid twenty days, ten ſhillings, that 9% is void, 
then the arbitrament ſhould be void, and it ſhould be lawful for 
them to ſue their actions, &c. one againſt the other. Upon this 4 2 * 
it was demurred ; and argued by TANFIELD of the one part, and PP 
Lewis of the other. And after argument it was adjudged for the 
plaintiff, For all THE JusTICEs held, that the firſt part of the 
award was good; and the proviſo Deng repugnant and contrariant 
to the premiſes, is wholly void; and for the non- performance of 
that part which was good, the action did lie: for when they 
awarded that they ſhould releaſe each to the other within four days, 
by non-performance of it the bond was forfeited : then the provi/e, 
that upon payment of ten ſhillings all ſhould be void, this cannot 
ave the bond, which was before forfeited : and when one hath 
releaſed to the other; the other, if the proviſo be good, might 
tender the ten ſhjllings to make the arbitrament void, which 
would not avoid the releaſe. And it was adjudged for the plaintiff. 


Cart 1. 


Ridler againſt Punter. Cart 2. 


FJECT IONE FIRMA. It was found upon ſpecial verdict, Fraudulent 
that V. and his wife being poſſeſſed in right of the wife of a f. 
term which ſhe had as adminiſtratrix to C. her firit huſband ; and - Hale, = 
V being indebted by contract, granted the term to Coleman, to Cro. Jac. $12. 
uſe of M. and his wife for their lives, and after to the uſe of Hob. 214. 
Coleman himſelf, JF. is ſued for this debt, and recovery againſt 7 8 298. 
him; and a fferi 2 being awarded to the ſheriff, he for this pog. 116. ” 
&t of JF. ſold the term to the plaintiff, The queſtion was, If 
2+ Com. Dig. = « Covin,”* 


v2 
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Rrvr.z® this ſale were good ?—lIt was moved, that this grant of a. term. 
OP being but a chattel, and to the uſe of the grantor himſelf, is void 
"htet by the ſtatute of 3. Hen. 7. c. 4. 

CukfA contra. For the preamble of the ſtatute is, where grants 
were made by fraud or covin of chattels to the uſe of the grantor 
themſelves, to defraud creditors or others, that they ſhall be void; 
but this grant is not to avoid crediters : for the term being in 
right of the wife as adminiſtratrix, if it had ſo continued in the 
hand of V. and had never been granted, this was not extendible 
fr the debt of M.; and if V. himſelf had it as executor, it was 
not extendible for his proper debt; and fraud ſhall not be in- 

_ tended, except it be expreſsly found. And this grant is out of the 
ſtatute of 39. Hen. 7. c. 4. and all other ſtatutes of that nature, 


Wherefore, &c. 
See 13- Eliz. c. 5. and 27. Eliz. c. 4. 


Ee 3. | | Eaſt againſt Harding. 


It is a cauſe cf "P RESPASS for cutting of trees. The queſtion was, If it be a 
ENTS forfeiture by the common law for a copyholder to cut trees, 
eps with. Without a ſpecial cuſtom for it — Gawpy and Porn held it 
out a cuſtom to Was, for it is to the lord's difinheritance ; and is not allowable for 
ſupport it. a copyholder to do it without a cuſtom ; and if he did it, it was a 
e. 3: forſeiture.— But by Por Au, if it be found that he did it for re- 
3 ration of the houſe, by which it is made better, there, peradven- 
tion ? paration Y gs 
Ante, 5. ture, it is otherwiſe. 

Poſt, 499. 1. Roll. Abr. 508. Gilb. Ten. 237. 2. Term Rep. 746. 


ca 4. | Gregory againſt Nevill. 
A declaration A SSUMPSIT. That whereas M. the leſſee for life of land, the 
on a promiſe in reverſion to the defendant, had granted to the plaintiff a rent 
conſideration of of ten pounds out of it; in confideration that the plaintiff pro- 
relinquiſh.nga ſed to relinquiſh the rent, the defendant promiſed to pay him 


rent, mult ew pirty pounds; and alledged in fat, that he did relinquith os 
ound fot ; 


4 IA — 2 - 2a, — es Doe. , ii, 


quiſhment was rent, and did not claim it, &c. Upon non aſſump/it it was 
| by decd, the plaintiff. —And upon motion in arreſt of judgment, it was re- 

ſolved, that the declaration was not good, becauſe he ſhewed not T 
how he relinquiſhed the rent; for it might be by words, which Ws 


was no diſcharge. wy 
. | | ba 
C481 5, | Bagnal againſt Sacheverell. ; Po 
a SSUMPSIT. For that whereas the defendant was indebted to t 
» different af- him in gol. he promiſed to pay it. The jury found, that 
ſe npht than that quoad, 471. parcel of the ſaid gol. he did aſſume to pay it, &c. ag; 
god, it is bad. quoad reſiduum ** non aſſumpfit.” It was moved, If upon this ver. lis 
Arte, 133. 147. dict the plaintiff ſhould have judgment ?—And reſolved he ſhould { 
Co. Lit. 227. not, becauſe it was found that he did aſſume only for part, ſo the pri 
dun sag 887. ſame aſſumpfit was not found that the plaintiff did declare upon An 
47 5 e. and although it was upon an indebitatus aſſumpſit, it wo not one 
Op. 766. = 
Doevl. 666. alter the cale (a). ih 
1. "Term Rep. () But it is now holden, that as the pro- in ſuch a manner that the plaintiff may ts — 


2 457+ mite upon which an aſſumpſis is founded, can- cover what is juſtly due, Thompſon % 
. not extend further than what is juſtly due: Spencer, Eaſt, 8. Geo. 3. in K. B. 
the ju. y, in aſſeſſing damges, may divide them | N 
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d gainſt a priſoner tor an eſcape, for he ought to keep his priſon at 
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Nedham againſt 8. Corlellis, an Alien. Cask 6. 


ACTION FOR WORDS. For that whereas J. Clerke brought words action- 
an aſſum pfit againſt the defendant ; and they being at iſſue up- able, 
on it, the plaintiff being produced as a witneſs at the trial at 
Guildhall before WRA, Chief Fuftice, for Clerke, and upon his 
oath gave evidence to the jury ; the defendant ſuper hoc imme- 
diately ſaid, Thou haſt forſworn thyſelf,” innuendo ©* in the ſaid 
« oath.” Upon this declaration the defendant demurred.—And it 
was adjudged that the action lay upon theſe circumſtances ; for it 
was ſuper hoc immediatt, &c. after he took the oath, and it is innu- 
endo the ſaid oath. | 
A writ of enquiry of damages was awarded.—And it was held The jory fall 
that upon this writ the inqueſt ſhall be all of Eng/i/h, and no part de % g 


of aliens, for jt is out of the ſtatute. 28. Edw. 3. c. 13. ——ç 


an alien. 


Sherwood againſt Winchcomb. Cass 7, 


PROHIBITION + The plaintiff declared, That whereas king Tithes cannot 
Henry the eighth was ſeiſed of the manor of D. of which a be preſcribed for 

portion of tithes of ſuch a place was parcel time out of mind, &c. 99 cy wy 

conveyed it to him, and he was impleaded in the court chriſtian pg", 9g. 

for theſe tithes, &c. Upon this declaration it was demurred; for. 563. S4. 

tithes cannot be parcel of a manor ; for they are things ſpiritual, 

for which at common law a common perſon cannot ſue ; and 1. Ro. Ab. 428. 

being of a diſtinct nature, cannot belong to a manor. 10. £dw. 3. f 355 

pls: 9. Hen. 7. pl. 46. Edw. 3. cattalla felomum cannot be parcel ,,, Co. 13. 

of a manor ; and although the king may have tithes, yet he hath 1. Saund. 142. 

them not as a lay fee.—And of that opinion wereall THE 1 DGES, 2. Co. 45. 

that he cannot preſ-ribe for tithes as parcel of a manor ; but if he 5e. Ab. 37. 

had preſcribed to have decimam partem granorim, this had been good, 


but not portionem decimaram. And a conſultation was granted. 


Vide 2. Co. 45. b. 


fy Scavage againſt Beauchamp. Car 8. 
ACTION upon the caſe, by a ſheriff againſt the defendant, be- , gef 0 


cauſe he was a priſoner and in execution, et w79/enter etcaped. bung an afticn 
The defendant pleaded, that before the time of the eſcape the ns a pri. 
under-ſheriff (a) carried him out of the priſon to ſuch a place, ſcer for havin 
which was out of the juriſdiction, and afterwards bropghit him FO mn 
back again, and there he remained till the time of the eſcape ſup- . carried by 
poſed, and then he went out, as it was lawful for him. Upon this the under ſheriff 
It was demurred in law. | cut of the ju- 


Firſt, It was moved, that an action did not lie for the ſheriff proper 

his peril, : Moor, 597- 
CUaIA contra. And fo it was ruled in Holt v. Hi; for the 2. Term Rep. 

priſoner by law is to remain in the place whereto he is committed. 5 126. 

And as to the matter, THE JusTICEs conceived, if the priſoner be 

once by the a& of the under-ſheriff carried out of priſon to 

another place out of his juriſdiction, although he be brought 

"gun to the priſon, he is not in execution, and need not tarry : 

a they would adviſe. 


(a) Gabler. L. C B. Parxin's MSS, | 
U 3 Levett 
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Cat 9. | Levett againſt Farrar. | 
A writ onthe FALSE IMPRISONMENT. The defendant juſtified, for that x 
ſtatute of writ upon the ſtatute of Northampton, 2. Ev. 3. C. 4. was 


Northampton, awarded 3oth July, 32. Eli. to the ſheriff, and to the juſtices of the 

— 2 of the —. of Norfolk, to remove a force; Toad he being 

y a 3 
name of office, under-ſheriff, by the commandment of the ſheriff went to the >. 
may be executed places, and found the force; and becauſe he was not able to re- 

by the under- move it, he made proclamation that every one ſhould depart and 

ſheriff. leave their weapons, &c. And afterwards he enquired of the force; 

and it being found that the defendant was one of them that made 

the force, the defendant 6th Auguſt, afterwards by virtue of the 

ſaid writ did arreſt him, and committed him to priſon; and {6 

juſtifieth. | | 

Poſt. 440. Upon this the plaintiff demurred. Firſt, Becauſe this is a 

7. Hawk. 267- commiſſion to the ſheriff, which the under-ſheriff cannot execute, 

Secondly, He ought to commit him at the ſame time when the 

force was done; and cannot arreſt him afterwards, when the force 

is ended. Thirdly, Becauſe it is not averred that he was under- 

ſheriff at the time of the arreft. | 

But THE Cour, notwithſtanding theſe and other exceptions, 

held the plea good. For when it is directed to the ſheriff by the 

name of his office, and not by a particular name, nor doth ex- 

preſsly command him to do it in perſon, the under-ſheriff may do 

it, for it is a writ grounded upon the ſtatute ; and not a commiſ- 

fion, for then it had been otherwiſe. Secondly, The arreſt is law- 

ful at another time ; for if the force had been removed before his 

coming, yet if by enquiry it be found that a force was done, and 

who did it, he may arreſt them at another time; and it is not like 

the ſtatute, that the auditors may commit the accountant, for 

there he is before them. Thirdly, It ſhall be intended he con- 

tinued under-ſheriff, when in the ſame plea it is alledged he was 

under-ſheriff, and the contrary is not ſhewn. And it was ad- 

judged for the defendant. 
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Cu 1, Scroggs againſt the Lord Mordant. 
Hilary Term, 35. Eliz. fo the Exchequer Chamber. 


An adminiftra- THE plaintiff, as adminiſtrator of Bridges, brought a writ of 
wr ey 2» © error to reverſe a judgment in ſcanaalis magnatum in tie 


— 21 queen's bench. 


execution was FirsT, The defendait alledged, that the writ of error lieth 
againſt = tel- not; for this writ of error is given of the 27. Eliz. c. 8. and the 
— _ ſtatute is; that the party, plaintiff or defendant, ſhall have 4 
Cro. Car. 142. writ of error ;” but ſpeaketh not of the heir, executor, of 
1. Ro. Ab. 749. adminiſtrator. 


— 9. 112. SECONDLY, That execution was ſued againſt the teſtator by 
6. 8 elegit, and the lands only were extended; but no goods delive 
in execution, ſo the adminiſtrator had no loſs : and when he had 


no laſs, he cannot be reſtored to any thing. Bu 


/ 
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But THE Cour reſolved for both points, that the writ of Sczoccs 
error did well lie. For as to the firſt, it is within the intent of the ga 
ſtatutes (a), for which the ſtatute (5) did provide. And as to the M _ 4 
ſecond, he is privy to the record; and may have loſs by it n / 
futuro. And in many cafes he that hath no loſs, nor can have 
loſs, may maintain a writ of error; as the tenant which makes a 
feoffment pending the writ againſt him. So in treſpaſs againſt 
two, and execution of the damages is had againſt one only, and 
the plaintiff is ſatisfied, and he againſt whom the execution was, 
died, yet the ſurvivor may ſue a writ of error; and for this point 
20. Edw. 3. was cited. Whereupon it was awarded that the writ 
did lie; and that the defendant ſhould afiſwer. Vide 6. Co. 80. 

—NoTA ALso, that it may be that the execution of the land may 
be avoided, and then the adminiſtrator may be damnified. 


00 7 5 1 Edw. 1. c. 34 2. Rich. 2. c. f. 12. Rich. 2. c. 1 
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8 Eaſter Term. 
85. Eliz. In the Queen's Bench. 
Sir John Popham, Kut. Chief Fuflice. 


Sir Francis Gawdy, Kut. N 
John Clench, Ey. Fuſtices, 

Edward Fenner, Eſq. | 
Sir Thomas Egerton, Kut. Attorney General. 
Sir Edward Coke, Kut. Solicitor General. 


— 


s 1 Munday againſt Cordal. 
3 Hilary Pes, 35. Blix. Rell Go. 


CTION far theſe words: Thou art a forger, and art ſued 
in the ſtar-chamber for going by one Sedge.” It was 
1 after verdict moved in arreſt of judgment, that an action 
1. Hawk. P. C. did not lie for thoſe words ; for it is not ſhewn what thing he 
338. forged, and how he was ſued, for it might be, it was without cauſe. 
2. Bac. Ab. 568. — But THE Cour gave judgment for the plaintiff; for when he 

ſaid, Thou art a forger,“ this is intended of ſuch a thing of 

which * might be, and to be ſpoken in the worſe part; and 
when he ſaid, he is ſued in the ſtar- chamber, this doth aggra- 


vate it, that he did ſuch a forgery for which he is ſuable there. 


Words action- ; 
able. 


CAS 2. 4 Bar ley's Caſe. 


Auel con- HE was indicted for the murder of J/eatherhead. On being ar- 
diet of man- raigned upon it, he pleaded, that Ann the wife of ¶ cather head 
2 in an brought an appeal © him for this murder; and he was ar- 
— = rw raigned upon it, and pleaded not guilty ; and tried, and found by 
plea to an in- the jury that he was not guilty of murder, but that he was guilty 
ditment for the Of man-flaughter ; and thereupon he prayed his clergy, and had 
lame offence, it; and demands judgment, if he ſhall be again put to anſwer this 
re felony. Thereupon it was demurred. And no this term it was 
$36. $36. ad judged a good plea; and thereupon he was openly in court dil- 
the caſes there Charged, but no fpecial reaſon was given of the judgment. Sure, 
ited. for the finding him guilty of man-flaughter in the appeal was 
(s) Ante, 276. more than needed, as it appeareth in Moth v. Wiggs (a), and then 
the allowance of clergy is to no purpoſe, &c. 


Cans 4. | | More againſt More and his Wife. 


* oe — for words againſt the baron and feme, for words 
erally af- poken by the ſeme, and alſo for words ſpoken by the baron. 
1 The defendants G cone the action: and upon a writ of enqui 
ſeverally zuil:y. of damages, the damages were entirely aſſeſſed.— And it was he dill, 
Co. 10. 137. 2. and for this cauſe the judgment was ſtayed; for the damages ought 
Doug. 355. 750. to be ſcvcrally alictiec for the ſeveral words. Jide 9. Edu. 4. 1. 
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Green againſt Dancy. Cant 4. 


CTION for theſe words : © Thou art falſly forſworn in Bell Wor — 
A « court,” innuendo, a court baron held at Bell. — And PER Ine, oo. 
Coxiau, with this :muendo the action did lie, otherwiſe not. pot. 209. 348. 


Lee againſt Secombe. Ca 5. 


ACTION for theſe words: He was falſly forſworn in the Words action- 
« court of the Biſhop of Exon, at Exon.” It was moved in = 
arreſt of judgment, that it doth not appear he was ſworn in any ” 
judicial court; for it may be in the yard of the biſhop, which is !. 3 P. C. 
called his court ——FENNER, 4 It is known to us that every . 2 
biſhop hath his court, that is, his conſiſtory to determine cauſes ; 2 
and it ſhall be intended he was forſworn there. — The plaintiff had 
judgment. . | 
Levermore againſt Martin. CAS 6. 
ACTION for theſe words: Thou art forſworn and perjured.“ In ſlander the 
The jury found a — verdict, That the defendant ſaid — 
the plaintiff was “ a forſworn fellow.” To whom the plaintiff = laid, 
ſaid, Will you ſay I am perjured ?”” The defendant ſaid, “ Yes, 
„if you will have it.“ — THE Cour conceived, that upon this 


matter an action did not lie: and it was adjudged for the defendant. 


Butler againſt Paynter. Clas 7. 


ACT ION FOR WORDS. For that whereas the plaintiff words of too 
was a juſtice of the peace, the defendant ſaid. You do · general an im- 

* openly maintain and countenance the worſt people, againſt Port will not 

God's laws and the queen's.” After verdict it was moved, that 3 2 

an action did not lie for theſe words; for it is not ſhewn Who * 

theſe people are which he intended were the worft people, vis. Velv. ar. 

rogues, hereticks, or the like; and it is not ſhewn that he did know | 

tzem to be ſuch perſons, nor in what he did maintain them. And 

of that opinion were FENVXERN and CLEN C. — But Porn a, 

Chief Fuftice, contra; for they ſound to his diſcredit. And he ſaid, 

it was Judged upon good deliberation, in a caſe between Sir Hey. 

Portman and Stowell, that for theſe words, Thou maintaineft 

8 fuch a ſuit,” an action did lie, for maintenance is unlawful and 

odious , and it is here alledged to be ſpoken malitiose, and cannot 

be intended but he maintained them in their naughtineſs.—After- 

wards, Mich. 35. & 30. Eliz. the caſe was moved again: and it was 

held by THE wHoLE Count that the action did not lie, for tlie 

words are too general to maintain an action. | 


More againſt Rofwell. Ca 8, 
Hilary Term, 35. Eliz. Roll 22. 


DEBT upon an obligation, The condition was, to perform A covenant to 
' Covenants of ſuch an indenture ; and the breach aſſigned in *x*<uts ſuch 4 


deed - 
this, that the defendant did covenant to aſſure ſuch land by ſuch — —— 


aſſurance as by the counſel of the plaintiff ſhould be deviſed : and mall advife, is 

illelged, that the plaintiff cauſed ſuch an aſſurance to be drawn not broken by 

ewe a deed drawn by the party, Pott. 455 f. Oo. 19. b. 1, Roll. Abr. 666. 2. Com: Big. 448 
x . * * * * . To ** . i * 
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Menn and engroſſed, and put wax to it, and required the defendantt 
againf execute it, and he refuſed. Upon this — defendant did — 
HARRIS, /erjeant, moved, that no breach of the covenant was 
ſhewn ; for when he is to make ſuch aſſurance as the counſel of 
the plaintiff ſhall deviſe, and the plaintiff himſelf doth deviſe it; 
this is no breach, for he is not compellable to make it. 6. Hen. 7. 
pl. 4. 26. Hen. 8. 17. Edw. 4. 
GawDY, Juſtice. This clearly is no breach; for when it 
is referred to ſuch an aſſurance as counſel ſhall adviſe, this 
ſhall be intended ſuch aſſurance as ſhall be reaſonably adviſed, 
A and not in ſuch manner as the party himſelf of his own 
* head ſhall adviſe, which peradventure may be unreaſonable. 
Afterwards being moved again at another day, all THe Cour 
(s) o_ was of the ſame opinion (a), for which the plaintiff would have 
, Se . been non-ſunted ; = he could not, becauſe he appeared the ſame 
(8; Watkins v. term (5); and therefore he prayed adviſement tl the next term, 
—— 2. Ter. to the intent to be nonſuited, and to diſcontinue it. 
. 275+ 725 
"Carr ge Stafford againſt Bottorne. 
Hilary Term, 35. & liz, Roll 647. 


In an eſumpft SSUMPSIT. For that the defendant, upon ſuch conſideration, 

on a promiſeto 4 A promiſed to make to the plaintiff ſuch aſſurance of the rec- 

— We tory AO joint lives, as ſhall be deviſed by the counſel of 

plaintiff's coun. the plaintiff ; and alledged in facto, that one Fo. Morris was of his 

ſel mould ad- counſel, and that he gave his advice that the defendant ſhould 

| viſe, it is ſuffi- make a leaſe by indenture, &c. and that the plaintiff himſelf poftea 

— — oe * L. dedit notitiam to the defendant of the advice of the ſaid J. 

82828 orris, and required him to perform it, Which he had not done. 

plaintiff, and After verdit GoDFREY moved in arreſt of judgment, that the 

that theplaintiff counſellor is to give notice of the advice to the defendant, and not 

. gave noticeof it to the plaintiff; for perhaps he will not 3 it truly; and the 

1 1 is not bound to give credit to his report; and fo is 
2 23 He oC Bn. 

4 —_ 8 Coke 3 For being the counſellor of the plaintiff, he is to 

3. Mod. 191. give his advice to the plaintiff; and he to notify it to the defen- 

dant. 11. Hen. 7. pl. 23. 8. Edw. 4. pl. 22. 14. Hen. 8. pl. 21. 

And the defendant 3s not at any miſchief, for he is not to do it 

without notice; and if notice given, he is to do it at his 

peril, if it ſtand with the agreement : and if the plaintiff giveth 

notice to make ſuch an affurance, and he doth it, although it be 

not adviſed by counſel, this ſhall excuſe him ; and if the plaintiff 

ſhall afterwards ſay that the counſel adviſed any other aſſurance, he 

need not make it, Ge the plaintiff is not to vary from his firſt requeſt. 

PorHAM, Chief Juſtice. If the words were, that he ſhall make 

ſuch an aſſurance as the counſel of the plaintfff ſhall adviſe the 

defendant, it is no doubt but the counſel muſt notify it to the 

defendant ; and if the words were as the counſel of the plaintif 

ſhall adviſe him, it is no doubt that notice is only to be given to 

' the plaintiff: but the words here are, as by the counſel of the 

« plaintiff ſhall be deviſed,” which doth ſtand indifferent; and 

he conceived it ſufficient to be given to the plaintiff ; and 

Ante, 9. he ſhall give notice thereof to the defendant : for in the perfor- 

| maiice of every condition, every one is to perform that * 
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lieth in his notice; and therefore if the promiſe be, that you ſhall STarrony 
make ſuch aſſurance as my counſel ſhall adviſe you, I ought to 4 
give notice who is of my counſel. It was ruled in a //t/hire 5 
caſe, where one made a leaſe for years, with a proviſo, that it he Co. 3. 92 a. 
tendered ten ſhillings at the cathedral church of Sarum, at any Co. Lit. 214. a 
time during the term, that the leaſe ſhould be void ; he was bound 
to give notice to the lefſee when he would be there to tender, for 
the time was incertain. {Vide 18. Elix. Dyer, 354.) Another caſe 
was ruled, that if one be obliged to another to pay ſo much to 
him, when he came next to Paul's, he ought to give notice when 
he would come next thither. So here it is to be expounded with 
reaſon, for the counſel of the plaintiff is not bound to travel to 
ſeek the defendant ; and if he give counſel to the plaintiff, and he 
ive notice to the defendant, this is ſufficient, and there is no miſ- 
chief to the defendant; for if the plaintiff doth report it to him 
falſly, yet if the defendant doth perform it, it is ſufficient, and 
he cannot vary from it, but hath diſpenſed with the defendant for 
any other, and ſhall not fay afterwards that the defendant hath 
done it according to the advice; and this is the ſureſt way.—Of 
that opinion were FENNER and CLENCH {ab/enteGAWDY): and it 
was afterwards adjudged for the plaintiff. Vide 5. Co. 19. b. 


Okes againfl Kirby. Cast 16, 


A SSUMPSIT, In conſideration the plaintiff at the defendant's An «ſmp/t on 
requeſt would ſureeaſe ſuch a ſuit, &c. the defendant promiſed : Promiſe to 
to ſeal him a bond when required, &c. and alledged in facto that he did — rein of 
ſurceaſe the ſuit, and the defendant, /iczt ſæpius requi/itus, ſuch a day farceating afoir, 
and place, had not ſealed it. After verditt it was alledged in arreſt of need net all.d:e 
judgment, Firſt, It is not alledged that he ſurceaſed at the requeſt of that the plain- 
the defendant.—Secondly, That the requeſt to ſeal the bond was "* EP 
not by the plaintiff. —Sed non allacatur. For as to the firſt, it ſhall be Pere . 
intended, for it is for the defendant's benefit : and to the ſecond, ſendant the 
it ſhall be intended, if the contrary be not ſhewn, that it was by other, 


the plaintiff, or by his ſervant for him, W heretore it was ad- 


Judged for the plaintiff, 


Lewes againſt Hay. Cart 11. 
Michaelmas Term, 33. & 34+ Eliz, Rell 448. 


ERROR. For that the judgment was, et idem Jo. LEwEs in Amendment, 
- miſericordid ; whereas it ſhould be Thomas Hay. It was amend- 


ed by award. | 
Bartlett againſt Wright. Car. 12, 


FJECT IONE FIRMA. For a meſſuage, one rod and two demiſe of 

'— acres of land in Bridgenorth, of * * — miley, 1he 2 yard — 
jury, upon not guilty pleaded, find a ſpecial verdict, ** that one in B. in t 

4 Delborengh 22. ſei d of the houſe, and of two {He in B. —— —2 
* and that the two acres of land were time out of mind parcel of any parcel of 
* the two yard-land ; and that the ſaid D. let to the ſaid E. leſſor the and io B. 
* of the plaintiff, all my houſe, and two yard-land in B. in the that is not in 
* poſſeſſion of Geffe ; and they found, that the two acres of land tbe poſſeſſion 


ere not in the poſſeflian of Gefe, but that all the reſid ue i 


* 
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Bar7zFTT The queſtion was, If the two acres do paſs?—It was argued by 
22 Pups EV of the one part, and -HERNE of the other. 

3 Gawpy conceived it did paſs; for when it is named © my houſe, 
Co. 8.10. 2 4 and two yard- land in B.“ this is ſufficiently certain, and that which 
came after is not material ; and it is good for all, though no part 
were in the poſſeſſion of Geffe.—Pornam accarded. For when the 
law makes a certainty, that which cometh after and is repugnant 
Ante, 390. is void: as if one ous the manor of D. in D. and this extends 
Cro. Jac. 22. to D. and S. if he hath demeſnes and ſervices in D. and S. this 
1. Com. Dig. 27. ſhall paſs only that which is in D.; for the words are ſupplied that 
a manor paſſeth ; but if he hath demeſnes and ſervices only in D. 
then the whole ſhall paſs, for otherwiſe the grantee ſhall not have 

a manor : ſo here, for that the 1 are intire, and he can- 
not have the yard-land except he have two acres, they ſhall alſo 
„and it ſhall not be reſtrained by the laſt clauſe. So if one 
th five acres called Blacklands, and he granteth all his acres 
called Blacklands in the tenure of J. D. and J. D. hath but four 

of the acres, yet the five ſhall paſs. | 

PV CLENCH and FENNER contra. For the intent of the parties was 
Poſt. 474, to paſs only that which was in the tenure of Geffe, and yard-land is 
no ſuch certainty ; but when it is referred to another certainty, this 
ſhall be good, eſpecially when the grant may be ſupplied by the 
land in the tenure of Geffe ; but if no part were in his tenure, it is 
otherwiſe. Et adiournat.— And afterwards, in Eafter Term, 35. Eli. 
Por ua being abſent, it was again moved; and, againſt the opi- 

nion of Gawpy, it was adjudged for the defendant. | 


CASE 13. | | Dell againfl Babthorpe. 


What ſhall ex- "TRESPASS. Upon ſpecial verdi& the caſe was, J. S. hada 
tinguĩſ a right cloſe, and a wood adjoining to it, and time out of mind a way 
* had been uſed over the cloſe to the wood to carry and re- carry. 
1. Roll. Abr. He granted the cloſe to one, and the wood to another. The queſ- 
935 tion was, If the grantee of the wood ſhall have the way? — And it 


F p on, DF was adjudged he ſhould not; for the grantor by the grant of tht 
= cloſe had excluded himſelf of the way, becauſe it was not ſaved to 


him; and he himſelf could not uſe it, no more can his grantee. 
Vide 20. Edw. 3. Admeaſurement” 8. 
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Clever agaiaſt Gyles. 
Trinity Term, 34. Elix. Roll 865. 


What ſhall be a FJECTIONE FIRMIX. It was found by ſpecial verdict, that 
2 Knight ſold to Onely certain land by deed indented, upon con. 
ll re-entry upon payment of twenty pounds, and that all 
2. Co. 73-b. aſſurances ſhall then be to him and his heirs ; and covenants to make 
* 786. & other aſſurances, and that they ſhall be to the uſes in the inden- 
— ture. Afterwards he makes a feoffment to the ſame bargainee, 0 
g. Co. Dig. 6a 1. the uſe of him and his heirs ; and afterwards levies a fine to him, 
Pougl. 4. which was to the uſes in the indenture. If by this abſolute feoll- 

ment to the expreſs uſe of the bargainee, his eſtate be conditional 

or not? was the queſtion. —And adjudged, that notwithſtanding 


the abſolute feoffment, and to an expreſs uſe ; yet it being 22 
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no new agreement, this is guided by the covenant, and it ſhall rule C= 


it, as well as an expreſs limitation of the uſe. 3 
* 
See 29. Car. 2. c. 3+ and 4. &. 5. Ann. c. 16. 
ö 
| 
Porter againſt Gray. | Cr 15, | 


VOWRY for an amercement in a leet, for not doing ſuit. N. If the de- 
The plaintiff was non-ſuited, for which the defendant had a {n4ant ſhall 
return, and he prayed his coſts. —But the opinion of THE Cour 13% cos on ON 

was, he ſhould not have coſts ; for it is not ſuch a thing for which ,mercement 7 
the ſtatute (a) doth give coſts, for it extends only to cuſtoms and Ante. 245. 
ſervices. Poſt. 329. 
Moor, 839. Cro. Jac. 28. 520, Cro. Car, 534. Carth. 179. 1. Bac. Abr. 523, Dougl, 709, 
2. Term Rep. 235- 

() 7. Hen. 8. c. 4. 21. Hen. 8. c. 19. and vide 11. Geo. 2. c. 19. f. 22, 


Bind againſt Plain. Care 16, 
Vide Ante, Page 218. Caſe 5. 


ERROR. Error aſſigned in the matter of law; and for that the Certainty to a 
laintiff did aver, that between the 11th day of September and common intent 

14 days after Michaelmas no challenge or claim was made; and . ſvficient in 

doth not anſwer to the reſidue of the 11th day of Sept. if claim ———— 


was then made. Poſt. $58. 


But PorHAm, C. J. and all THz Cour held it good. For it Poul. 159. 
is good to a common intent, and we muſt not pinch ſo upon in- 
ſtancts of time; and it ſhall not be preſumed that challenge was 
made, if it were not ſpecially alledged. The law preſumeth all 
the day to be the day of the promiſe, and that no claim or chal- 
lenge upon that day, if it be not ſhewn ; and in any plea or decla- 
ration, it is ſufficient to ſatisfy the common intendment. It hath 


been adjudged, that where an arbitrament was the 12th of April, 
and the arbitrator awarded that the party ſhall releaſe all actions . 


until the making of the award, in debt upon an obligation for non- 
performance of the award; he pleaded a releaſe of all actions until 
the 12th of April; and it was adjudged a good plea ; for the inſtant 
of time is not to be reſpected: wherefore the judgment was affirmed. 
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years, tho the deration the plaintiff would ſurrender to him all his eſtate, pro- 
reverfioner has miſed to give him thirty pounds; and alledges in facto, that 20th 
a leſs term than April, Ec. he ſurrenders, &c. Upon non aſſumpſit it was found for 
the leſſee. the plaintiff. 
Ante, 173. 5 | 
1. Lev. 303.323 FOSTER moved in arreſt of judgment, FiszT, It was not alledg- 
N ed that he was poſſeſſed of the entite term̃ at the time of the ſur- 
2-3 — render; and it may be he had aſſigned part of it before to another. 
2. Roll. a b. 494. | 77 rt aa 
2. Vent. 327. SECONDLY, Both parties are termors; one in poſſeſſion, and 
__ the other in reverſion: and a termor cannot. ſurrender to a termor, 
—_ for one eſtate cannot drown in the other. a 
547. 
2. Bl. Com. 178. 5 | F 
Ld.Raym.402. | As to the firſt, all Tye CourT held clearly that the declaration 
3-Bac. Abr. 458. is good; for it ſhall not be otherwiſe intended, but that tlie eſtate 
Sep. Touch. did continue; and it being but an inducement, it need not be 
a ſo preciſely alledged. 


| f 
| 35. Eliz. In the Queen's Bench, 
8 Li John Popham, Kut. Chief Juſtice. f 
or Sir Francis Gawdy, Kni. | N 
John Clench, Efq. Juſlices. : 
i | Edward Fenner, E/. h 
=. . fl 
$4 Sir Thomas Egerton, Kut. Attorney General. 2 
1 Sir Edward Coke, Kut. Solicitor General. - 
1 A5 a 
iy te 
1 / 
i 3 Hughes againff Robotham, Executor of J. S. 

1 A lege for years M SSUMPSIT. That whereas the 14th April, &c. the plain- 

18 may ſurrendet to tiff was poſſeſſed of a leaſe for years, and the teſtator was 

1 425m — poſſeſſed of the reverſion for years, the teſtator, in conſi- 
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To the ſecond, Porn am ſaid, it is clear that he who hath an 
eſtate for ten years, may ſurrender to him that hath an eſtate for 
twelve years; and the eſtate is drowned, and the other ſhall come 
in poſſeſſion; and there is no doubt but a ſurrender to him that hath 
a greater eſtate for years is good, as to him that hath an eſtate for 
lite which Gawpy did expreſsly affirm ; and here it ſtandeth in- 
different, if the reverſioner had a greater eſtate for years or not: 
but if one be leſſee for twenty years, and he let the land for ten 
years, and he ſurrenders to him that hath the refidue of the term, 
this is good to convey his intereſt, but not to drown the eſtate, 
but he ſhall have the twenty years as before: otherwiſe it is of 
a furrender to another man that hath the reverſion for years. 


SAP Loa 


e 
| parts wh oth — — - 


And 
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And PoPHAM conceived, that if the teſtator had the reverſion 
for a leſs number of years, yet the ſurrender is good, and the eſtate 
ſhall drown in it. And it a man be leſſee for twenty years, and 
the reverſion is granted for one year to another, who grants it 
to the leſſee for twenty years, this is a ſurrender of the firſt leaſe 
for twenty years, and is as if he had taken a new leaſe for a year 
of his leſſor. 9 


uod FENNER, Fuftice, affirmed; and ſaid the ſurrender was 
, although the reverſion was for a leſs term for years ; for 


303 


HuGcnss3 


againſt 
BOTH A N. 


here are ſeveral terms out of the reverſion, and one cannot ante, 173. 
ſtand with the other; but coming together, one ſhall drown the 2.Bl.Com. r78. 


other: and the number of years is not material; for as he may 
ſurrender to him who hath the reverſion in fee, ſo he may to him 
that hath the reverſion for a leſſer term: but when leſſee for twenty 
years, maketh a leaſe for ten years, who ſurrenders ; this cannot 
drown in the other, becauſe it was not to commence until the 
term expired. —And it was adjudged accordingly for the plaintiff. 
V. Hill. 32. C. B. Placito 1. 
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Michaelmas Term, 
35. & 36. Eliz. In the Queen's Bench 
AT SAINT ALBAN'ss 
Sir John Popham, Kut. Chief Juſtice. 
Sir Francis Gawdy, Knt. 
John Cleach, Ei. Tuſftices, 
Edward Fenner, Eſg. 
Sir Thomas Egerton, Knt. Attorney General, 
Sir Edward Coke, Kut. - Solicitor General. 


ca 1 Balfton and A. his Wife Executrix of M. S. againſt Baxter, 


Part payment EBT upon an obligation made to the teſtator to pay 
_ — 131. 6s. 8d. dated 29. April, 23. Elix. The condition was, 
. to pay ten pounds at the feaſt of St. Thomas the apoſtle then 


future day can - next enſuing, at the church porch of Newton. The defendant 


not de pleaded pleaded, that before the ſaid feaſt, viz. ult, Nov. 24. Eliz. the teſ- 
as (atisfaQticn 


— pounds, and pay it at his houſe in V. the 1 5th day of Decemb. 
Ante, 46. next, and would promiſe that he would pay the four pounds reſi- 


Poſt. 306. 309. due at the feaſt of St. John Baptiſt enſuing, that he would accept it 
737+ b. in full ſatisfaRticn of the ſaid ſum of ten pounds; and alledgeth ir 


. Co. 177. a. facto, that he paid the ſaid fix pounds the faid 15th day of December, 


6. C9. 44-2 and then promiſed that he would pay the reſidue at the ſaid feaſt of 
loud. 3. St. John the Baptiſt ; and the teſtator did then accept the faid 
* in full ſatisfaction of the ſaid ten pounds. Et hoc, &c. 
pon this it was demurr d.— This term, upon the firſt motion, 
without any great delibera ion, THE Cour did adjudge for the 
plaintiff; for this is a concord pleaded, and is executory, and fo 
can be no bar in debt upon a bond, no more than in a treſpals; 
and this promiſe to pay the reſidue is a thing in action, and can 
be no bar of a debt which is certain: as in debt upon an obliga- 
tion, it is no plea that he accepted another obligation in recom- 
pence of it. 11. Hen. 4.—But by Gawpy, If he had pleaded 
ayment of a leſſer ſum before the day, and at another place, in 
hoefaRtion of a greater ſum of money, and had relied _ it, 
this peradventure had been a good plea.— And they all reſolved in 
the principal caſe, that it was no good plea to avoid a bond upon 
ſuch naked matter. | 
Nevill againſt Payne. 


In quo warranto YO WARRANTO ſued by Nevill in the name of the queen 
1 5 the defendant, for claiming a leet within the manor of 
4 eee dd Medburne. The defendant > of 
the preſcription manor of Medburne, and claimed the leet there by preſcription; 
is in right of „ and the venire facias (they being at iſſue upon the reſcription) 
m,n vs ny Was awarded of the vill of Medburne, and tried againſt the queen! 

Pe and it was upon motion adjudged a miſ-trial; for the preſcription 
being, that he had a leet within the manor of M. ang iſſue _ 

; u 


Ld. Raym. 122. 
2, Term Rep, 
24+ 


C2 


tator did agree with him, that if he would provide for him fix ' 


leaded, that he was ſeiſed in fee of the 


0 
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upon it, the vine was to be of the manor of M. and not of the Nzvitz | 

village of A. for there was no mention of a village in the re- a» 1 

cord, and the venire facias might well be of the manor. 2 
And then it was prayed, that the peſlea might be certified; but 2. T. Rep. 484; 

becauſe it was miſ-tried, and ſo upon the matter no trial, and 

being againſt the queen, it was ordered the pęſfea ſhould not be 

received ; for if it ſhould, the defendant might exemplify the ver- 

dict, as duly tried, and it would be an evidence againſt the queen, 

which ſhall not be ſuffered. 


Doctor Cæſar again Curſeny. ce 3. 


ACTION FOR WORDS. That whereas the plaintiff was Words actioa- 
Judge of the admiralty, and J. S. had a ſuit againſt the de- e. 

fendant, in which the plaintiff gave ſentence againſt the defen- „ co 106. 
dant; the ſaid defendant ſaid, that the ſaid ſentence given by the ,, T. Rep. 199. 
plaintiff, F eee predit, c. was corruptly given. The 

defendant pleaded not guilty, and found againſt him, and 2001. 

Y damages aſſeſſed. It was now moved in arreſt of judgment, that 


bh an ation did not lie for thoſe words ; for it is not alledged, that 
64 the ſentence was corruptly given by the plaintiff; for it may be 
nt 0 . F. * 

„. de defendant did intend it was corruptly given by reaſon of the 


falſe teſtimony of falſe witneſſes, or corruption in them, and ſo 


r touched not the plaintiff. —But THE CovkT held, that the words 
. can have no interpretation but in an ill ſenſe, and to be intended 


p of the Judge that gave the ſentence; and ſo it is preciſely alledged 
in the declaration. ä 


THEN it was moved, that a tales was awarded de circum/tantibus, Juſtices of if 


of which was not to be awarded in this caſe, by the 25. Hen. 8. prix: may give | 
110 c. 6. for that is intended to be granted when the trial was all b — 2 
py Engli/h, and not when the trial is per medietatem linguee ; for perad- nia & medictars 
es venture it ſhall be all of Engliſb, there being none there but ſuch. lg, for ſo 
* But all THE Cour held it within the intent of the ſtatute, and many aliens or 
fo within the letter of it; for it is, that in all actions, &c. tales ſhall ren wy — 
8 be awarded as in the bench. But a queſtion could not be, if it hg. 
a vere in the bench; and where it was objected, peradventure there pot. 818. 841. 
5 ſhall be no ſtranger there, the ſtatute h rd to it, for then no 
B tales can be ſerved; for the ſtatute is, tales ſhall be awarded quales, 10. Co. 105. 
Jed Ee. and ſo ſhall be of ſuch perſons as were of the former return. 8 
in Tul v, It was moved, that the tales was miſ-awarded; for . 

i. there are none returned but aliens, and not de medietate, Wc, And 
12 THE COURT Conceived it to be good. For in this it is ſufficient 
yon to return ſo many only, which with the other might make a full 

Jury, but otherwiſe of tales in banco ; wherefore here when aliens 

vere only wanting, it was ſufficzent to return them. And it was 

adjudged for the plaintiff, 
po Rayne againſ? Orton. ö 
1 = Hilary Term, 34. Flix. Roll 70. 
Ih ASUMPSIT for sos. upon an indebitatus aſſumpfit. The de- A concord exe- 
jon) fendant pleaded, that after the a/ſump/it there was a concord cutory in part 
_ cen them, that he ſhould give-to the plaintiff fifteen ſhil- — 3 
ption 7 parcel of it, and the thirty-five ſhillings reſidue the plain- ; prif 
a ſhould 


receive of him in hats; and alledgeth the payment of Plowd. 4 b. 8 
| T. Raym. 203. * Td. Ray. 1224 
e 
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Narr the fifteen ſhillings, and that he was always ready to pay the reſi. 

JP due in hats. And upon this it was demurred.— And without argu- 

ren. ment it was adjudged for the plaintiff; for it being a concord 

Ante, 404, Cxecutory in part, can be no plea; for a concord is always to be 

2. T. Rep. 24. _—_ executed, and not to be executory in any part. And it 
was adjudged for the plaintiff. 6. Hen. J. pl. g. 


Carr g. Sir Chriſtopher Hilliard again/t Conſtable. 
« He is bi. AA CTION for theſe words: Sir Chriflopher Hilliard is a blood- 
* © ſucker, and * ſucker, and ſucketh blood; but if any man will give him 


— * a bribe, as ſheep, or a couple of capons, he will take them.“ 

able, though Upon not guilty pleaded, it was found not guilty as to all the 

ſpoken of a juſ- words except he is a blood-ſucker, and ſucketh blood ;” and 
tice of the peace. for them he was found guilty. 

The opinion of THE CourT was, upon motion in arreſt of 

3- — 134. judgment, that the laſt words not being found, an action did not 

N lie for the firſt: for though he alledged in his declaration, that he 

was a juſtice of peace, and one of the council in the north; yet 

the firſt words cannot be any flander, for it cannot be intended 


what blood he ſucked. And by the advice of the _—_ part of 


all THE JusTices of England, it was adjudged for the defen- t 
dant (a). 5 dots | | 
(«) This caſe was reconſidered, ane judgment for the defendant affirmed. Poſt. 433, Y 
| 1 
Casx 6. Burton and Eſtove againſt Gowell. c 
Trinity Term, 35. Eliz. Roll gz. y 
A will is writ- I RESPASS. Upon fpecial verdict the caſe was, J. S. was be 
ing may be re- ſeiſed in fee of land, and by his will in writing made at Pu/- 
voked by a ham, deviſed the land to the defendant ; and after at Ster/ton lying ex 
Eon inpertag tick dixit & declaravit, that his will made at Pulbum ſhall not fo 
1 
— * The queſtion was, If this were a revocation, becauſe it was by 


Owen, 76. word only, and by words in futuro, and not in pro fenti ? 

Cro. Jac. 118. To the firſt it was reſolved, That a will may be revoked by 

= = Be parol only; and ſo is Harriſon's Caſe, 14. Elia. Dyer. 310. b. T 
$34- Io the ſecond it was ſaid, That verba in futuro ſhall be taken 
Gilb. on Wills, futurely when they refer to a future act, otherwiſe when they re- 
229. fer to a preſent reſolution.— But by Porua u, if he had ſaid, | 
Dougl. 31. 4. 44 will revoke my will made at Pulbam,“ this is no preſent revocation. 
Comp. 5. 27. for it referred to a future act (a). But when he ſaith, * It ſhall 
(Cre. Jac. 4 not ſtand; this takes effect prefently : as if I ſay to another, 


Was . You ſhall have my land for ten years; this is a preſent leaſe. 
Moor, 374. —And-it was adjudged a revocation (6). 


(5) See 29. Car. 2. c. 3- which reftrains parole revocations. 


Cars 5. Sherburne's Caſe. 


In potivition, TYROHIBITION) againſt the parſon of Thach/y for ſuing for 
x ic appear chat F riches of wood of the park of Thachfly. And ſurmiſed, that he 
antes, and all thoſe, &c. time out of mind, &c. had uſed to pay to the 
quer'ion, or that Vicar- of Thachſly ten ſhillings yearly, for all tithes of wood grow- 
the preſcription is not proved, 2 ultation mall not go. Ante, 71. 136, Poſt, 736- Moor, 907. 


1. T. Rep. 427. 52. : mg 
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ing in the ſaid place. The proofs were, that he paid ten ſhillings Se sv 
for diſcharge of tithe-wood in the park, and two other places. Gaede 
Coke, Solicitor, moved for a conſultation. 
Firſt, Becauſe he ſurmiſed he paid ſo much to the vicar in diſ- 
charge of tithes ; and by this the right of tithes, between the par- 
ſon and vicar, is to come in queſtion, which is merely triable in 
the court chriſtian, as it hath been twice adjudged in this court, 
Mich. 28. & 29. Eliz. inter Hunt & Buſh; and Mich. 30. & 
31. Eliz. the Lady Greſham's _ 
Second cauſe. The proofs do not prove the preſcription ; for Cro Car. 376. 
the preſcription 1s to pay ten ſhillings for the tithes of the wood, 
&c. and the proofs are of that park, and two other places.—And 
of that opinion was THE Cour for both points, | 
But it was adjourned, and no conſultation awarded. 


Crouch againſt Givers. Cam K. 


ASSUMPTSIT. For that the defendant, in conſideration of a An ie 
marriage, &c. aſſumed to give him wnum cubiculum, innuendo, muſt have 
the furniture of a chamber; and for non-performance the action _— ws 
f was brought; and upon ne aſſump/it, found for the plaintiff, and gn. 
- thirty-ſix pounds given in damages. 10. Co. 130. 

Coxk moved in arreſt of judgment, that the breach is not 1. Term Rep. 
well alledged, in not giving the furniture of a chamber, and the 7% 
imuendo here can have no ſuch intendment ; and it is merely a 
collateral and void matter, as innuendo a horſe ; for the innuendo 
_ to have ſome affinity with the matter precedent. 

ODFREY faid the phraſe of the conntry 1s ſo, to give a cham- 


SY = ww ww 778 


FL ber upon the marriage ; the meaning is, the furniture, &c. 

l- But THE CourT contra. For primd facie, it is merely contrary, 
ng except it had been ſo averred in pleading. And it was adjudged 
ot for the defendant. | 


Gravener againſt Rake. + Carr g. 
Trinity Term, 33. Eliz. Roll 611. 


HE queſtion was, If an eſtate- tail might be of a copyhold ?— 2— 
GAwp and CLENCH. It cannot be by the ſtatute, but may tailed by the 
by uſe and cuſtom. —Poynam and FENNER contra. That there ſtatute d: donis 
may be an eſtate - tail by the ſtatute of copyhold, by equitatem ra- U cuſtom only? 
tous, but it cannot be by cuſtom, | 45 oa 717. 
57- Gilb, Ten. 171. Co. Lit, 60, b. 4. Co. 23. See 1. Bac. Abr. 459. 1. Com. Dig. 377. 


Hall and Gaven and Others. | Cat 10. 


INDICTMENT upon the 8. Hen. 6. c. 9. Exception was In an indict- 
taken, becauſe the ſtatute was recited, I aliquis expulſus fit et diſ- —_— 3 
ſafitus, whereas the ſtatute is ve! diſſeiſitus. — Nor which it 
ButGawpy and FEXNER held it not much material; for although 3, found is 
— I 3 yet they are always expounded as 2 2 IE 
kor 1 Fi 1 1 notu on the Ante, 186, 231. 
_ e be not expulſus ct diſſeiſitus, action lieth no Mot Pc 
*condly, The ſtatute was recited vel aliquad feoffament” aut di/- 097+ | 
© Winuationem ; whereas the ſtatute is poſt talem ingreſſum ali quod feof- 1 
ment. And for this miſ-recital it was held infuffeient. Cre. Jas. 4 
2. Hale, 172. 2. Hawk. 353. 356. Dough. 9494 Cowp. 474. 2 Ter. Rep. 382. 
X 2 33+ 35 And 


| Gavzn and entry with force ; yet it being, that they with others riotos2 et 


Variance, TETINUE OF GOODS. The writ was ad valention tren 


308 Michaelmas Term, 35. and 36. Eliz.- In B. R. 
Haz and And it was moved, although the indiftment war void for the 


Qthers,” ,2utos? entered, &c. it ſhould be good for the riot. 
| CuRIA contra : for the inditment beginning with the ſtatute, 


| and concluding contra formam flatuti, this can haye no relation to 
any offence, except upon this fatute; and the indiftment ya 
awarded inſufficient, and diſcharged. 


Cann 1. | Ball againſt Roane, 


Where Gander ACT ION for theſe words:. There was never a robbery com. 
— &« mitted within forty miles of Mellingborougb, but thou hadſt 
muft be averred tliy part in it.” After verdict it was moved in arreſt of judgment, 
to have hap- that the action did not lie, becauſe it was not averred there was 
pened. any robbery, committed within forty miles, &c. for otherwiſe it 
Ante, 21 ĩðjs no ſlander.— Et He opinio CUR* ; and judgment for the defendant. 


Pot. 3% Mich. 36. F. 37. Elix. 6. R. Placito 11. 


duns 12. Preſton againſt Pinder. 
Words action - CTION for theſe words: You have ſought to murder me, 
ble. e and I can prove it.” Adjudged that it lay. 
Ante, 6. ; 
cler 13. | Guerdon againſt Winterflud. 


| Words aftion- ACTION for theſe words: He is a ſuborner of perjury.” 


After verdi&, Hazkts, ſexjeant, moved, that the action did 
not lie; for it is not alledged, that he ſuborned any perſon to 
commit perjury; and the words of themſelves have no ſenſe, for 
one cannot ſuborn perjury. : 
Cura contra: for he cannot be a ſuborner of perjury, but it 
muſt be neceſſarily intended he did ſuborn ſome perſon to com- 
mit perjury, and the words in themſelves are very ſlanderous 
wherefore 1t was adjudged for the plaintiff. And a hundred marks 
damages being given, THE COURT was moved to- mitigate them; 
but they denied it. h | 
: | | Pierepoint's Caſe. 
Words not ACT ION for theſe words: © My maſter hath put me away, 
i 3 « becauſe I would not be a Papiſt ; for he will keep no ſervant 
Ante, 192: but Papiſts; and alledgeth, that he was a juſtice of peace. Upon 
demurrer, THE CoukT held, that the action did nat lie for thoſe 
words (a). | | 
(a) Sed guerre ; for by 1. Jac. . c. 4. f. 22. it is made high treaſon to convert otbe u 
popery, 1. Hawk. 65. | | 


| Carr 25. ; 1 es _. Young againſt Watſon. 
, F after Term, 35. Eliz. Roll 41. 


7. Term Rep. 


8 ati |; rty =_ 7" 
225. 238. div 23 : the declaration, ad valentiam forty pounds. It 


ged error, and the judgment reverſed. 


W And in another writ of error between the ſame parties, 7 of, 


5. Elix. Rot 42. 
PE. . 
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FixsT ExROx affigned was, That there were not fifteen days be- Younxe 
tween the tee and the return of the venire facias.— But it was held, gainf 
that this was clearly helped by the ſtatute of jeofails. Warten. 

Second ExROR, That the venire facias had no return; for the Error in vive 


ſtatute did not help non-returns, but miſ-returns,-And this was f#cias 


tld error; for the Jan appeared without warrant, And for this Fel. J 
cauſe it was reverſed, Bi: 


Gore and Uxor again Perdue, Cart 16, 
Eafter Term, 34. Eliz, Roll 234. 


: EROR upon a judgment in dower, where the parties were at In deer the | 


: . inf f 
iſſue; and afterwards the defendants made default; whereupon geen oe 


a petit cape was awarded, and judgment given by default. Error ground to re. 

aſſigned, that the tenant was within age at the time of the judgment. verſe the judg. 
Tas Cour held it no error, eſpecially being after appearance, Mt 

for he cannot ſave his default by non ſummons. Vide 7. Edw. 2. — 351. 557. 

& 17. Edw. 2. Saver de Default.” „ . 

Moor, 465. 2. Brownl. 118. 2, Leon, 59. 3 Bac. Ab. 159, Poſt. 323. Ante, 51. 2. Cr, 465, 


Tiblethorpe againff Hunt. Cave 17, - 
Hilary Term, 35. Eliz. Roll 557. | 


DEBT on a bond of 141. for payment of 71. The defendant A payment in 
pleaded payment at the day, and upon this they were at iſſue. S inſtead of 
The jury found payment of fifty ſhillings, parcel of it, and that 55 
the defendant then delivered to the plaintiff certain hats to the bond, unleſs the 
value of the reſidue, which he accepted. —And it was adjudged obligee's accept- 
2 the defendant; for this is no payment; but he might have ace is ſpecially 
pleaded this matter ſpecially, and then the acceptance of the plain- —_ 8 
tiff had been a bar. ſy 


| The Queen again/? Ingerſall. | ca 18, 
ATTAINT. The caſe upon ſpecial verdict was, Brooks had A writ of at- 
ſued an information for the queen and himſelf againſt the taint lies by the 
defegdant, upon the ſtatute, for buying of cattle out of fair or dueen alone on a 
market, &c. and 3 he bought the cattle of one Peare- — for the 


point et aliis ignotis. The defendant pleaded not guilty, and the 2 
jury find for the defendant. mation; but 


Upon this the queen alone, for ſhe cannot join with the party, tough the 
brought an attaint; and the grand jury in the queen's bench, ge * r 
Paſch. 35. Eliz. find this ſpecial verdiRt, ſi. * That it was geen guy das 8 
in evidence to the petit jury by one Whitworth, that the defen - evidence, yet the 
dant out of fair and market did buy forty cattle, which were pen jury mall 


Atte cattle of wy recs, but they found, that in truth the cattle 01 be at- 


vere bought of I hitwortb, as the cattle of Mhitworth; and that it ng — 

** Was Not given in evidence that they were bought of /YÞitworth, material to the 

as the cattle of /Yþitworth : and if upon the whole matter, &c.“ point in iſſue, 
And it was argued by Cox and'MAnN for the queen, that upon Ante, 140. 

this matter the jury is to be attainted : for here the point in iſſue 

s found, that they were bought out of fair or market; and it is 2. Ro. Ab. 288. 

not material if they were bought of him that is named in the in- 2 — 


formation, or of others; and then the petit jury was to find him Ce LI. 6. 


294. 365. Vaugh. 153. 11. Co. 6. to. Co. 119. Carth. 362. Ld. Ray. 89. 470. 5. Mod. 76. 118, 
Lak. 205, Skin, $95+ 12. Mod. 85. = 164. 3+ Bl. Com. 403, 404 


guilty ; 
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The Qt. 


ezainfl 
IxNGiBSALL, 


(a) Ld, Ray, 
670 


Car 19. 


On a ſuggeſtion I HE cafe upon ſpecial verdict was, That the plaintiff recovered 


that a defendant 
has other lands ſheriff did deliver to him ſome lands of the ſaid H. 


in the ſame 


county, a ſecond 


t may be 


—— on the #legit, and had it; and by virtue of this ſecond writ, the lands in 


return of the 
firit elegit. 
Ante, 160. 


Moor, 341. 
1. Roll. Abr. 


304. 
1. Lut. 435. 
Poggi, 231+ 


is the courſe in the common pleas to grant a new elegit, if the 


Michaelmas Term, 35. and 36. Eliz. In B. R. 


guilty ; and for that cited 38. Hen. 8. Bro. I ue“ 81. and a Caſe 
in the exchequer, 13. Eliz. in an information for buying of corn 
of J. S contra formam ſlatuti; and the jury find it was bought of 
J. B. and adjudged againſt the defendant. —And ſo THE Jus Ties 
did agree here, that the buying of the cattle of any other perſon is 
ſufficient to maintain the information, And although it be matter 
of law, yet the jury finding the contrary to it, an attaint lieth ; 


as was Pleadal's Caſe, 10. Eliz. and 5. Elia. Dyer, 219. 
It was here ſaid by THE JusTicEs, that if the Judge delivers 
the law to the petit jury, and they find accordingly, although he 


miſtakes the law, the jury ſhall not be attainted (a),—And it was 
moved, if an attaint lieth where verdict paſſeth againſt the queen 
upon an information, And ru CovkrT held it did. 

But in the principal caſe THE Court held, that there was no 
ſufficient matter to attaint the petit jury. For it appeareth, that 
the evidence given to them was falſe in part; and although the 
falſity was in a point not material, ci. that the cattle were the 
goods of Peareprint, whereas they were the goods of Whitworth ; 
yet by reaſon of this falſity, the jury need not give him credit in 
any other part; and ſo they had no cauſe to find their verdict up- 


on this oath againſt the defendant. And here, though it was 


found he fold them ut averia Whitworth, yet this is an expreſs 
averment, that they were the goods of M hitworth; as in pleading 
it is alledged, that land deſcend to one ut filio et hæredi. 


Hanger againſt Fry. 


in debt againſt H. Fry, and ſued a writ of elegit ; and the | 
ry in extent; 
ſuper quo the plaintiff came in court, and ſurmiſeth that the ſaid 
H. Fry had other lands in the ſame county, and prayed another 


queſtion were delivered, 

The queſtion was, If this ſecond extent was good? and if. not, 
whether it is void or voidable? 18, Edw, 2. ** Execution,” 140. 
22. Edw. 3, pl. 14. 29. Hen. 8. 

PorHAM, Chief Juſtice. If it doth appear that the plaintiff had 
taken the firſt land upon the delivery of the ſheriff, and accepted 
it, then he cannot afterwards take a new extent; and if he doth, 
it is wholly void, and not merely voidable or erroneous; for then 
the record is ended, the attornies of both parties are out of court, 
and it is as a writ without original, which is wholly void. But 
here it is found, /uper quo he came and prayed a new extent ; and 
this ſhall be intended the firſt day of the extent returned, and 
then it is reaſon that he may waive it, and pray a new extent; for 
he never accepted of the firſt; and ſo are the books, that if the 
demandant in dower accepted the land aſſigned by the ſheriff, ſhe 
cannot in another term pray a new execution. 

FENNER and CLENXCH were of the ſame opinion; and aid, ſo 


rty pray it upon fuch ſurmiſe.— And afterwards it was ad- 
olg that the new extent was good, | 


Stainer 
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Stainer againſt James. Car 20, 


. . ir If the ſheriff's 
II was moved in arreſt of judgment, that the name of the ſheriff u bot. 


was not to the di/tringas, nor to the tales awarded upon it; and it ; 
was tried by ni 25 And it was ſaid, that the — the ſheriff oo teh 
was not of neceſſity till the ſtatute of York, nor was uſed or ap- jurors, it is a 

inted ; and by that ſtatute, the ſheriff is to forfeit a penalty, if cauſe to ſtay 
- doth not return his name upon it; but this doth not make the 8 
return ill, and it is helped by the 32. Hen. 8. c. 30. which helps pon. 46. og, 
mſufficient returns ; and no writ returned. | 704. 

CunrA contra: for of neceſfity the name of the ſheriff is to be. 65. 887. 
to the return, otherwiſe it appeareth not by what warrant it came co. Jac. 188. 
in; and otherwiſe any man without the ſheriff might return Cro, Car. 189. 
writs, which would be a great inconvenience : and the ſtatute doth 
aid only inſufficient returns, or when the writ cannot be found ; 
ſo it may be intended it is embezzled. But here it appeareth, and 
that it was never returned ; wherefore it cannot be good. And it 
was ſaid, it was ſo ruled in the common pleas, 35. Eliz. Walklie's 
Caſe; and alſo in this court between Mark and Lancaſter. And 
for this cauſe the judgment was ſtayed. 


Carr 21, 


Childe agaigſ Towers. 


A SSUMPSIT in the county of Warwick, Warwick being in the A relative ſhall 
margent. And declareth, That the defendant was poſſeſſed of be referred to 

a term for years at Norton, in the county of Northampton; et poſlea, 4, 

apud Stonely in com prædict aſſumed, &c. Ante, x02. 

Upon non aſumpfit the venire facias was awarded de Stonely in Poſt. 324. 436. 

com War, and trial upon it. | 

And it was held a miſ-trial by all THE Cover ; for apud Stone] 

in com. prædict. ſhall be intended in com. North. which is laft 

named, and not to Warwick, which is in the margent. 


vw 
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Cas IT. 


The additian of 


the plainuff's 
name is not 
material in 2 
declaration in 
debt on bond. 


Hilary Term. 
36. Eliz. In the Queen's Bench. 
Sir John Popham, Kat. Chief Julie. 


Sir Francis Gawdy, Knut. | 
John Clench, Eq. Juſticet. 
Edward Fenner, E/7. ITY 


Sir Thomas Egerton, Kit. Attorney General, 
Sir Edward Cake, Kut. Solicitor General, 


- 
— — 
ks A 1 4 ft 


Thornaigh again Diſney, 


EBT upon an obligation of four hundred pounds. The 
defendant demandeth judgment of the bill, for that the 
plaintiff in the obligation was named J. Thornaizh, de 
Fenton in com" Nott. arm'. and in the declaration he was named 
Jo. The. arm'; ſo de Fenton in com Nott. were left out; and for 
this variance demands judgment. 
Upon motion, without argument it was ruled, that the defen- 
dant ſhould anſwer over; tor this is no variance to abate the 


bill: when he is well named in his proper name and ſirname, the 


addition is not material; otherwiſe, if it were of the part of the 
defehdant. > 

CoKke, Solicitor General, who pleaded it, faid, That he did it 
only to gain time, becauſe it was a matter of great extremity, 
Jide 3. Hem. 6. pl. 23. 5. Edw. 3. pl. 230. x 


Forteſcue againſt Hext. 


Hilary Term, 35. Elix. Roll 35. 


CTION for theſe words: Thou art a witch, an enchanter, 2 
© necromancer, and a ſorcerer, and thereby waſt the cauſe of 
the death of my huſband.” Upon demurrer, and reading the 
record, without any argument adjudged, that the action lay. For 


by PorHAM, there cannot be more heinous words, and by them 


the party was to ſuffer corporal puniſhment. \ 

NoTa. The ſame Term and Roll, between the ſame parties, 
action for theſe words: He is a witch, and bewitched my huſ- 
« band to death; ro he made his picture in wax, and roaſted it 
« every day by the fire, until he roaſted my huſband to death.“ 

Upon demurrer, HARRISs, /erjeant, moved, That theſe words 
will not maintain an action; for when ſhe ſhewed the cauſe of the 
words, it appeareth to be a vain and fond conceit, and then no 
cauſe to call him a witch; as to ſay, Thou art a thief, for thou 
* haſt ſtolen my evidences.” 

But THe Cour held the words very heinous and actionable; 
and it was ſo adjudged. | 


Sec the Ratutcs 2. Jace 3. 6. 13, dy. Oeo. 2. f. f. 1, Hawk. P. C. 8. 
Bleverhaſſett 


ak +. 
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Bleverhaſſett againſt Baſpoole. == 


CTION for words, for that the plaintiff was a juſtice of the Words adion- 
peace, and the defendant was indicted of felony, and pleaded ab. 
to it not guilty. The defendant faid theſe words, Mr. Haſſett did 
« ſeek my lite, and offered ten ſhillings to the under-ſheriff to 
«* impanel a ſpecial jury that might find me guilty of the ei "Fees 
And it was adjudged that the words were very ſlanderous, being 
ſpoken of a juſtice of peace : and the plaintiff had judgment, 


Doctor Ford et Uxor againſt Hollingborough. "8 
Trinity Term, 35. Elix. Roll 361. | 


DEBT upon an obligation brought by the plaintiff and his A bond to pay 
wife, executrix of Dr. Drury. The condition was, That an annuity tog. 
whereas Dr. Drury had let land to the defendant for ſeventeen a * — 
years; if the defendant or his executors do pay to Dorothy Golding- BY cours 
ham ten pounds yearly, ways a ſeventeen years, if he or his nds let to him 
aſſigns, and all other perſons that ſhall claim the ſaid lands under byZ. is forfeited 
him, ſhall or may ſo long occupy the ſame lands, &c. that then, &c. b non-payment 
The defendant pleaded, that within five years, &c. he ſurrendered *2 fl. e the 


the ſaid lands to Dr. Drury, and that all times before he paid the ended the 


ten pounds: and upon this it was demurred in law. lands to B, 


Coke argued for the defendant, for that his eſtate was ended b | 
the act Sets aſſent of the Zoliges himſelf, who was to take . — — 
tage of it, and therefore the action did not lie.— T Ax FIELD contra. Yelv. 23. 
All THE Cour held that the action did lie; for the con- Poph. 39. 
dition was collateral to pay money to a ſtranger, ſo long as he or gan- das- 
his aſſignees might enjoy the land. Here, thought he furrendered, , Woo Con 
yet to a ſtranger his eftate is not determined, but is in eſſe : and 315. 
this is an act to be done by him to a ſtranger, which the obligee Dougl. 384. 
ſhall not eſtop him to do; and the obligee who had the reverſion, 2. Term Rep, 
and who is in by the furrender, is as to a ſtranger in by him, 366. 
and under his title, and occupied as his affignee. Alſo the words 
are, if he ſhall or may enjoy, &c. and here he might have enjoyed ' 
it; and therefore during the time he might have enjoyed it, he 
1s to pay it. 
But — ſaid, if the condition had been, if he or his aſ- 
ſignees, or thoſe who ſhould occupy the lands, ſhould pay the- 
money, and after he had ſurrendered to the obligee, and he did 
not pay it, the obligation had not been forfeited ; tor the obligee 
in that caſe was the party that was to pay it, and. he ſhould not 
take advantage of the non-payment, as 35. Hen. 6. Bar,” =» 
Wherefore it was adjudged for the plaintiff 


Clerk againſt Day. | Carts, 
Hilary Term, 35. Blix. Roll 467. 


1 HE caſe upon ſpecial verdi& was, Jaan Marſh deviſed certain A deviſe to £. 
land to Re/e her daughter for life; — if ſhe marry after for life, and if 


my death, and have her of her body, then I will that che heir, — 


have beir of her body, then the heir ſhall have the land after her death.. If this paſſes an eſtate in 

* or for life? S. C. Owen, 148. Moor, 593. 1. Roll. 839. 2. Roll. 417. and fee 1. Str. 15, 

Nu. zcf%. Fitzg. 24. 1. Burr. 42+ 45+ 3. Com. Dig. 26. Powel on Dev. 363. 2. Strange, 798. 804. 
- 66 


after 


may occupy the by 


| 


| 


(u) red. 316. execute in Roſe (b). 5 
£ 453- 1, Co. 68 Raym, 333 Keb, 18. 99 176. Godb. 155 2. Sid. 51. 2. Roll. Rep. 256. Plowd. 29. b, be; 
Palm. 404. 
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| Crrunn after my daughter's death, ſhall have the land, and to the heirs 
% «© of their body begotten; and if ” daughter die without iſſue of tl 
a 


AY. « her body begotten, then Philip Taylor ſhall have it to him and pi 

„ his heirs.” Joan Marſh died. Roſe married Silly, and had iſſue. 01 

The queſtion was, If Reſe had an eſtate in tail, or for life only? ge 

. Firſt, It was agreed by all THE JusTiIcEs, that a deviſe to one 

and the heir of his body, is an eſtate tail, and ſhall go to all the al 

(«) 2. Rol. heirs of her body; for © heir” is nomen collectivum (a), and one to 


Abr. 253- can have but one heir at one time, and this ſhall go from heir to 
1. Roll, Ab. heir. 


$32. K. pl. 1. 
626. 2. Godb. 155, T. Jones, 111, Rob. Gavelk. 93 Burr. „ pl. 38. Vin, Ab. 
6 Deviſe" U. 2 13. I — H. — — l / 
But Gawy v and FENXER held, that Re had but an eſtate for as 
life; for ſo it is limited by expreſs words, that ſhe ſhall have for 37 
life; and then her heir ſhall take as a purchaſer, and it ſhall not _ 


Hetl. 76. Styles, 250. 1. Roll. $32. 2. Roll. 253. 417. 1. Bulſt. 222, Moor, 883. 

Owen, 148. Co. Lit. 8. Cro. Jac. 145. Vide 2. Peere Will. 57, 58. 88. 2. Burr, 1110. 1. Salk. 242, we 
PornamM, Chief Juſtice, contra. For the eſtate is limited to the fin 

anceſtor, and after limited to the heir, and ſhall execute in the we 


anceſtor; eſpecially the words being, “if ſhe hath any heirs,” — 
(e) No judg- and therefore intended that any heir ſhall have it. Et adjournat (c. — 


ment is entered on the roll, yet A fear, 593. ſays the opinion of the Court was given ; and Hale cites it u ] 
tuch in the caſe of The King v. Melleng, 1. Ven. 214. 225-—Sec 2. Stra. 804. Fitzgibbon, 24. 

| In the caſe of Shaw v. Weigh, B. R. © ter my death, and bave ary biir of be 

Mich. 9. Geo. 1. Lonèd Raymond in- © body then LawrulLLy BEGOTTEX, [ 37 

ſpeched the roll of this caſe (the true name © u that TRAT beir after my darh ma 


ol which is Cheat v. Day. See 2. Stra. $804.) © death ſhall beve the land, Cc. Ce“ {tri 

and that the deviſe was : ** If fie marry of- L. C. B. Paxxzx's MSS. not 

1 Waring againff Whale. the 
: F after Term, 34+ Eliz. Roll 132. ted, 


11 it does not RROR to reverſe a fine in Shrewſbury, levied before the bailiff that 
gppear by what there.—Firſt Error. It did not appear that they had any au- prat 
aethority a fine thority to take fines, and they cannot have it by preſcription, or by Judi 
8 ri general words in the king's grant. —Second, It is levied without tion 

5 any covenant.— Third, It is de meſſuagio five tenemento, which is in 

the dis junctive, and incertain (a). 

(e) See thecaſe Cura. This fine is void, for that it appeareth not by what 
of Auſtin and authority the fine was levied ; for it is in derogation of the crown, 


ben and profits of the crown, pro licentid concordand”. And Paſt. Wl A* 


216, 217- 36. Eliz. the fine was reverſed. n. 
Caiz 7. Ka. Geanes againſt Portman. = 
qookent HE caſe upon ſpecial verdict was, J. Geanes, the huſband of * 
— __ 1 the plaintiff, and T. G. were joint-tenants for life, the t. — 


nant that the verſion to H. Portman. J. Geanes, by the aſſent of 7. G. occufti, I pour 
other ſhall oc- ed the land alone, and took the profits alone to his own uſe, 
— ſowed the land to his own uſe, and made the plaintiff his exec! 
land to bis own tor, and died: and afterwards T. G. made his wife executrix, 

uſe, is a leaſe at died; ſhe ſold the corn to the defendant, who took it; and tie 
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I Upon motion, all THE Covrr agreed for the plaintiff; for by Oranze 
of this aſſent, that J. G. alone,ſhould occupy the land, and take the — 

ad profits to his own uſe, this doth amount to a leaſe at will, which TE 
one joint-tenant may make to the other; ſo the plaintiff hath Co, Lit. 186. 4. 
good title : but if he had faid to his companion, “ I will not 

« occupy it,“ this had not been material, for he doth not by this 

he aſſent that his companion ſhall have all, nor gave anything by this 

ne to his companion. 


Pratt againſt Stocke. — 
Ab. ASSUMPSIT by an adminiſtrator. And counts of an admini- A perſon may be 


ſtration granted to him by The. Tayler, bachelor of law, commiſſary to a 
commiſſary to the biſhop of London. The defendant pleads the biſhop tho he is 


7 37. Hen. 8. c. 17. intending that none by that ſtatute can be a f 22 
not commiſſary but a door of law. Alſo that fince the laſt continu- , * 


ance (which was from guindena Martini to die Lune poft oft. Hillarii) — 81 
the biſhop of London granted adminiſtration to him w his letters Cro. Car. 258. 
7 bearing date . Re Upon this it was demurred. Two points 13. Car.. a. 
— were moved.—Firſt, If a bachelor of law may be a commiſſary 
* fince the 37. Hen. 8. c. 1). — Second, If adminiſtration be com- 
mitted pendente billa, if the will abateth — But as to that, it was 
» held clearly that the plea was miſ-pleaded ; for this is pleaded after 
the darrein continuance, where it appeareth to be after his plea 
(c) pleaded. But THe Couxr held for the plaintiff. 


PoPHAM, Juſtice, ſaid, that adminiſtration and probate of it adminiftra- 
' bo wills was by the common law, which any might do; and the tion be granted 
„ . Hen. 8. c. 17. is in the affirmative, that doctors of the civil law 40 os and after 
beers may be commiſſaries though they are married; but it is not re- ede, the 


"7 ſtrictive that no other may be commiſſaries, and therefore taketh — aa 
not away the hberty at common law. And if a bachelor at law only. 
cannot be a commiſſary, yet acts done by him are not void till Poſt. 457. 
they be avoided by ſentence ; as if a layman be preſented, inſtitu- ang Will. 43- 
ted, and inducted, this is not void, And to the ſecond, they hold Cup. 140. 
iliff that if letters of adminiſtration be granted to one, and after are Cro. Jac. 858, 
granted to another, by this the firſt are not avoided, except by 259- 
judicial ſentence ; but by the miſ-pleading this cometh not in queſ- Ante 233 


ton,—And the plaintiff had judgment. 


Buckland againft Brook. Cart g. 
Hilary Term, 35. Eliz. Roll 360, | 


SSUMPSIT againſt the defendant, as adminiſtrator, V. Brooke an e 
upon an indebitatus aſſumꝑſit. The action was brought Hill. 35. 7 Ma not 
The defendant pon, that the inteſtate ſuch a day made an obliga- 22 


tion to J, S. of fort pounds for payment of twenty pounds at — — 


* Hichuelmas, which ſhould be Ann. Dom. 1 593; and that he hath bonddebrs re- 
e fe- fully adminiſtered all the goods of the inteſtate which were the main unſatis. 


Inteſtate's at the timę of his death, except to ſatisfy, the ſaid twenty rn 


* pounds : et /ic nyhil habet nec tempore exhibitionis bills prædict habuit, — —— 
Lecu- Ec. and upon this it was demurred. ; lens, adm. 
„ and *QSTER, for the plaintiff. That this debt upon contract is to be of the goods 


ktisfied before the debt upon the obligation, which is not yet undo ede 


line of his death, is good. Poſt. 875. 822. Went. 161. 3. Lev. 57, Cro. Car, 363. B. R. H. 228, 
. f. 576 l *. 3. 57: + 393 L 32 
due; 
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| Pvcrr ary due; for by this means he may defeat all contracts by a debt upon 
| He, bond which ſhall be due one hundred years after. Alſo the pl: 
ll ot. js not good, for that he faith that he hath no goods which wert 
1 the inteſtate's at the time of his death; for he may have good; 
| " that were not the inteſtate's at the time of his death; and ſo i; 
| t: Fen. 4. pi. 275 Alſo he ought to anſwer to the time fince the 
| ill exhibited ; for he ought to ſay, he had not at the time of the 
| bill exhibited, or at any time peſtea; and non habet, c. without 
anſwering to the mean time is not good. 
CUR1A contra. The matter of the plea is good, for debts upon 
bond are to be paid before debts by contract; and this proved hy 
the declaration in theſe actions, that he hath ſufficient to ſatisfy al 
other debts. And to the firſt exception, the plea is good to : 
common intent; and if the truth be as the plaintiff tuppoſeth, 
he is to ſhew it; and the YEAar Book of 7. Hen. 4. is not law in 
that point. 
Tur Covar doubted as to the laſt —— but DAxiri 
ſaid it was but of form, and it was not ed for cauſe of 
demurrer. Et adjournatur. 


Car 10, | | Cordal's Cafe. 


A deviſe of Nora. Core, Attorney General, ſnewed to me a reſolution of 

bande to execu- AY. (3awpy and ANDERSON in a cafe referred to them by the 

v8 — gueen's commandment, in which two points were reſolved ; where 
4 and when they à deviſe was to-two perſons of lands to hold for payment of the 

3 are paid £. legacies in à will, and the debts of the teſtator; and afterwards to 
2 — os Ed. Cor dal his brother for hfe ; remainder to his firſt fon in tail 

| dr and fo to the ſecond; the remainder to the heirs of the body of 
na 


1 and no freehold; and the eſtate tail remains imeatecuted and dizjoined during the life of A. S. e. 8. c 


[| | Firft, It was reſolved, that this is no freehold in the two perſons, 
[| but only a term for years, although it cannot be ſaid for any cer- 
| tain number of years; for the profits are not certain, nor the 
. debts; yet it is a chattel, and ua a term, as a deviſe during the 
. minority of J. S. or land extended for debt; and this is in fayour 
of wills: but otherwiſe it is of ſuch a limitation in a deed, for 
(a. there it 1s a frechold conditional (a). 

(| 3. Lev. 314. 347. 1. Jones, 25. Ray 136. 1. Sid. 224. 2. Bulſt. 273. Allen, 47. 1. Lev. 1% 
_ p- Noll. Abr. $29. Fearne, 271, 1. Stra. 16. Swind. zr. | 2 

i | © Second, It was reſolved, that the eftate tail was not executed fo 
„ the poſſibility of the mean eſtate that might interpoſe, and therefor: | 
6 it was always. disfoined during the life of Ed. Cordal ; ſo that d | 
5 l that eſtate his wife could not be endowed. And thi was reſolved | 
_ | upon conference (5). 5 
— —_ 2. Saun. 383. 386. B. R. H. 13. 3. 2 alſo Caf, tem. Hard, 15. wit . 

Lord Hardwick ſays, that in 2. Savnd, 336. Cordalꝰs cafe is ogy rendered 7 
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Faſter Term, 
26. Eliz. In the Queen's Bench. 
Sir John Popham, Kut. Chief Juſtice. 
Sir Francis Gawdy, Kt. 
John Clench, Ey. Juſtices. 
Edward Fenner, E/q. 


Sir Edward Coke (a), Kut. Attorney General. (e) appoined 
| Solicitor General. . 


| N In this Term there were ten Serjeants made, who A Call of Ser- 


appeared in chancery tres ſeptim. Paſch. v1z. John Heal, vent. 
Fo IxNER Then: _—_ 2 Daniel 
and John Spurlmg ; of LiIixcorx's-Ixx, George King/mill, Peter 
Warberton, Richard Braithwaite, and Thomas Fleming; of the 
MipDLE-TEMPLE, Richard Lewker, John Savill, and David 
Williams. All of them except Daniel and King/mill had their writs 
in Michaelmas Term, returnable in Eaſter — as the Juſtices 
faid the order was to have one Term between the writ and the re- 
turn; but Daniel and _— had their writs in the vacation be- 


tween Hilary and Eafter Term; yet they all appeared together, and 


had their antiquities as they were. | 
Godfry againſt More. * Cat 1. 
AETION for theſe words: Thou haſt killed a man at Mak words ſpoken 
. den in Eſſex. Upon not guilty, it was found for the maliciouſly thatf 


plaintiff; and moved in arreſt of judgment, that the words were be taken ſtron- 


not actionable, for they were too general; for it may be he killed ! ant the 
ns in his defence, or he killed 2 thief that ais dim in ton nn 
high-way, or was an officer, and in arreſting killed him, &c.— N Rey. 964. 
And of this opinion at the firſt was Gawpvy.— But it being moved 

again, all THE CourT held, that the words being alledged to be 

gone maliciouſly, ſhall be taken moſt ftrongly againſt him that 

poke them: and it was adjudged for the plaintiff. 


- Tryor againſt Beſtney Betts. Catz 2. 
PROHIBITION for ſuing for tithe-hay in Chartres. © And ſur- To pay the 
miſed, that the defendant is parſon impar/onte of the parſon- vicar 65. $4. a 
e of Chartres; and that there was a vicar. of Chartres, of which year, ah to pas- 
e defendant was patron, &c. and that time out of mind, &c. he **** henry a 
had uſed to pay to the ſaid vicar, in full ſatisfaction of the tithes 9900 moe i 
of hay of the place, where, &c. fix ſhillings and eigh per the parſon ſhall 
annum, and the paſturing of a horſe in the ſame place.—GoprRE be prohibited 
moved that it was no. good ſurmiſe, for by it the right of tithes from ſuing for 
came in queſtion, to whom they were to be paid, to the parſon or r= gg y 
vicar? as 31. Hen. 6. and 6. Edw. 4. are, and Bu/he's o_ in this Ante, yr. 
court. —-Gawpy and PopHAM. Where the right of tithes is to 
come in queſtion, this ſhall be tried in the court chriſtian; and it D. 24+ 
1s no plea he hath uſed to pay the tithes to the vicar, for then he 
conſeſſeth he ought to tithes ; but the queſtion. was, Who 
ſhould have them ? Ancft his ſhall be tried in the court chriſtian ; 
and that was the reaſon in Bu/he's Caſe ; for there he pretended he 
Was to pay tithes in ſpecie, but here it is only a modus decimand: ; 
| p which 
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Tauren which though he pleads it to be to the vicar in diſcharge of tithes, 
AO pet it is good; for otherwiſe there will be a great miſchief; for 
Bzrrs, the ſpiritual court will not allow a plea of modus decimandi, but 
only of payment of tithes in kind ; and they will not allow him 
to plead the intereſt of the vicar, nor payment to him for dif. 
charge, but he ought to come in pro _— : and if he will not 
come, but collude with the parſon, to charge the pariſhioners to 
pay tithes in /pecie, he ſhall be charged to pay other tithes than he 
ath uſed; and therefore the common law thall, aid him, and 
eſpecially as this caſe is, as it was moved by TANFIELD, that the 
_ © defendant is patron of the vicarage, and the vicar in conſideration 
of theſe tithes diſchargeth him of all ſpiritual care and charge.— 
. -.  FENNER and CLENCH inclined to this opinion. Et adjournatur, 
Caen $ | Grills againſt Ridgewar. 2 
In what caſes = NAH E caſe 3. Co. gz. b —Gawpy ſaid, it is without queſtion 
- that a — — may well be aſter a demurrer; but_that is 
Ante, . When the pleading is inſufficient of both parties. —Poraran. If it 


Poſt. 439- 333. be inſufficient in matter, ſo that by it the action is confeſſed, and 
1. Saund, 128. the plaintiff reply, and a demurrer upon it, yet judgment ſhall be 
Ray. 458. given againſt the defendant; but where the bar is inſufficient not 
Cro. Jac. 678. 1n matter, but in form (as for want of a traverſe), and a replica- 
. Salk. 173. tion is to it, which is ill, and a demurrer upon it, there ſhall be 


3. Salk. 579. 


Doug|. 596.747. 


leader. —Afterwards THE JusTiCEs moved the parties to 
diſcontinue the action, and to commence again; and ſo they did. 


The caſe referred to in Lord Cale: 
Reports was an action of debt againſt the 
ſheriff of Devon for an eſcape. The de- 


 claration ſtated, that the ſheriff had taken 


the priſoner in execution at Stoke-Cannon 
in the ſaid county, and had afterwards 
ſutfered him to eſcape in the Ward of Cheap, 
London, The defendant pleaded, and con- 
ſeſſed that the priſoner was taken at Stoks. 
Cannon; and eſcaped 
{ tbe ſheriff} made freſh ſuit at Stoke-Cannon 
aforeſaid, and by virtue of the ſaid execu- 
tion, and before action brought, retook 
the priſoner, The plaintiff replies by way 
of proteſtation, that the defendant did not 


; upon which he 


make fr ſuit; that after the priſoner's 
eſcape, and before he was retaken, he waz 


one whole day and night at the Ward of 


Cheap, in London, out of the ſight of the 
defendant To this replication the de- 
fendant dEmurred. And it was agreed, that 
the bar was inſufficient in juitiſying the 
re-taking at Stoke-Cannon, without anſwer- 
ing the eſcape at London ; and that if the 
plaintiff had demurred, he ſhould have 
had judgment ; but that as he had choſen 
to rely upon the proteſtation that the 
priſoner was out of ſight, and had not de- 
nied the f: ſuit, there did not appear 
upon the record any cauſe of action. 


Rowland Hargthorpe again ;/t Margery Milforth and 


EBT againſt the defendants as executors, They pleaded ful 
admin lere, and ſo nothing in their hands, Upon ifſue the 


amount of the were made executors ; and that Ayres had adminiſtered, and waſte! 
2 ax o0ds to the value of fix hundred pounds, and that the defendant 
and not * not of the goods of the teſtator but to the value of fixteen 


for the wrong or pounds; and that Apnes was dead: and, If they ſhould be charged 


devaſavit of his hy this devaſtavit of their co-executor, or only charged for the 
ers fixteen pounds? was the queſtion.— TIE Couxr held clearly, 
wy that one executor ſhall not be charged by the devafiavit made by his 
Dyer, 1b companion; for the act of one executor ſhall charge the other ho 
— 156. further than the goods of the teſtator in his hands amount unto, 


Salk. 418, . 1. Ch. Ca. 57. 


Cowp. 289. 2. Browu's Caf. Ch. 114. 


but 
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but not to charge him of his own goods; for it was the folly HazoTzonrs 
of the teſtator, to put ſuch truſt in one that would do ſuch acts YE: 
to his diſadvantage ; but the acts of one ſhall not hurt the other, 
for their own goods: as if one executor will confeſs an action, 
this ſhall bind the other: ſo if he will releaſe an action, or give 
away all the goods of the teſtator, this ſhall bind his companion. 
Vide 3. & 4. El. Dyer, 210. 21. Hen. 6. pl. 46. Where they ſhall 
be charged of the goods of the teſtator, the non-ſuit, releaſe, or 
other act of one ſhall bind the other; but not if they ſhall be 
charged of their own goods. 11. Hen. 4. 69. Where both do waſte 
the goods, execution ſhall be againſt both of their 12 goods. 

It was then moved, if judgment ſhall be againſt them of the On aſſers found 
whole debt, or of ſo much as is found in their hands? — And THE IN _ 
Cour held clearly, that judgment ſhall be of the whole debt, 4%. Le 
but that execution ſhall be only for the ſixteen pounds which is execution ſhall 
found to be in their hands; for otherwiſe the plaintiff ſhall be be only for the 
barred of the reſidue, which is inconvenient. Jide 46. Edw. 3. = found. 

7. Edw.4. pl. 9. 33. Hen. 6. pl. 24. 34. Hen. 6. pl. 24- * 

And afterwards, at the end of the 'Lerm, all the prothonotarieg Oro. Car. 167. 
of the common pleas certified that their courſe was not to enter N l Ab 82 
judgment of the whole debt, but only that he ſhall recover ſo 3. Co. 3 
much as was found in their hands; and thereupon THE JUSTICES Moor, 246. 
would adviſe of their judgment in that point: but for the firſt 


point they were all reſolved ut ſupra. 


- 1 
2 — DA” „ 


Fulſhaw again/? Aſcue. Cart 5. 


before the mayor of Lincoln, becauſe it was ſealed with a ſeal of gu be rica 
one piece, where the 13. Eliz. c. 1. de mercatoribus (a) doth appoint upon audits 
it to be ſealed with a ſeal of two pieces; whereof the mayor ſhall guercla per pairg 
keep one, and the clerk appointed for this purpoſe the other. The 24 if bad as 
defendant pleaded it was ſealed with a ſeal of two pieces, accord- d at an 0b. 
ing to the ſtatute; and thereupon at the ni privs at the city of ijgation. 
Lincoln, it was found for the plaintiff in the audita guerela : and Ante, 233. 
thereupon, in the common pleas, it was adjudged, that flatutum Pot. 355- 319, 
pradiftum in forma prædict. recognitum ener bro et "ab 

nulla habeatur. Upon this error was brought. — Firſt, For that (a) Owen, _— 
the trial in this caſe was not good; for the iſſue was not to be e 


tied per puts, but by the certificate of the mayor; and all the . Co, ga 


aer matters were alledged as before in the common pleas, Cub il. 
Second, That this judgment quid penitus evacuetur is erroneous, # M06 3th 
for though it be void as a ſtatute, yet it is good as an obligation.— 

But the judgment was affirmed : for as to the trial, it was a matter 

1 fad, rl by the county; and if it be not a ſtatute, it 18 no 
obligation: but Ling diſcharged as a ſtatute, it hath loſt its force 


in all reſpects; and that the ſole means to avoid it is by an audit 


fere/a; for error lieth where the ſtatute is good, but the execution 

8 erroneouſly ſued upon it, as 17. 4 (5). And the judgment was 

n med. Vide the judgment in C. B. Paſch. 33. Placito 4. 
ge 233. | | 


) Sce 2. Bac. Abr. 333. and 8. Ces. f. c. 25. PIO. 
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„ Codwell againſt Parker. 
3 _» » Michaelimas Term, 33. & 34. Eliz. Roll 419. 
It isa miſ-trial AA PPEAL DE MAIHEM. The parties were at iſſue, and one 


if ajuror be re- juror was returned by the name of Pala Cheale ; but in the 
turned by one diſtringas, and panel annexed, he was named Paulus Cheale, and 


- chriſtian name by that name ſworn. This matter was alledged in arreſt of judg. 


— 10 ment; and it was held no trial, for it was only by eleven. 


The cauſe t FOR that cauſe a venire facias de novo was awarded. Va 
awardinga 5. Co. 42. b. and the iſſue was tried. It was moved in arreſt of 


eure faciar de judgment, for that the record was entered, that in the firſt venir: 


novo need not be facias one Palus Cheale was returned, and in the di/ſtringas awarded 
” * upon it, Palus Cheale was left out, and Paulus Cheale put in, ſuper 
— rey quo confideratum eft per Cur. that a venire facias de novo ſhall be 
awarded; but it is not mentioned that Paulus Cheale was ſworn, 
and trial had; wherefore no cauſe here appeareth to award a venir: 
acias de novo; and fo this is miſ-awarded.—But THE Cour held, 
although this be the cauſe ſet down in the record, yet it ſhall be 
intended that there is a good cauſe apparent upon the whole record 
er to award a vemre facias de novo; and the Court feeing it, 
id award the ſecond vemre facias ; and it ſhall not be intended to 
be an error, when there is any cauſe to juſtify it: and the cauſe 
mentioned in the record is not ſo material to bind them; for the 
office of the Court is to. ſee all the cauſes, and to give judgment 
upon any matter which may appear to them; and it ſhall be in- 
tended they did fo, as 22. Edw. 4. 45. b. upon a judgment in a 

writ of dower. | | 
Want of manu- ANOTHER EXCEPTION was taken, Becauſe no manucaptors are 
captors on the returned upon the di/tringas.—THE Cour held it ſhall be amended 
difiringas may hy the ſheriff, and it is not material if no manucaptors be return- 
o at when the jury —_— full, and the verdict given upon it i: 
good, 3. Hen. 7. pl. 8. And judgment was given tor the plaintiff, 


Carr 8. Walſh againſt Collinger. 
Michaelmas Term, 32. & 33. Elix. Roll 460. 


If a plaintiff be ERROR to reverſe a judgment in the court of N. I.—ERROx, 


made the judge 4+ That the judgment is entered to be before the mayor and J. ö. 
2 - er J. D. aldermannis, &c. and at the ſame time the plaintiff was 
to n the made mayor, pending the ſuit.—Sed non allecatur ; unleſs the party 
time. had excepted to it in the court, and it was diſallowed there, then 
1 | 168 it had been error; but if ho admits him to be his own judge, it is 
— . not error, 2. Hen. 4. pl. 4. 5 
x. Strange, 64 2. Term Rep. 87. Caſes in Crown Law, 105. 
On a preſcrip- SEconD ERROR. The preſeription is to hold courts before the 
tion to hold a mayor and two aldermen ; and it is alledged that at ſuch a court 
court beforetwo held before the mayor and J. S. and J. D. aldermen, &c. and 
— alledgeth in facto, that J. S. was not then alderman. The defen- 
tler erer hr dant pleaded in nullo off crratum.—GODFREY moved that this is n0 
one was not error, no more than in error to avoid a ſine, that one of the 
alderman at the Iudges before whom the fine is ſuppoſed to be levied, was not 
time alla. Judge. 1. Ed. 5. pl. 3. b—But THE court (ab/ente POPHAN) 
1d it to be a manifeſt error; for the court cannot be held ex- 
cept before aldermen, ſo there muſt be two at leaſt ; and if 


ne 
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' was not alderman, there were not two aldermen; and it is not warten 
like the caſe of a fine, for that is before ſuch Juſtices, et alis fide- _ . 
ne libus; and if there be no ſuch Judge as one of them which is Corringzx. 
he named, yet the fine being levied before other Juſtices is good. 
nd And for this cauſe the ens was reverſed. —It was here held Jeofail, 


g- by THE Jus riezs, that a diſcontinuance after verdict is not 
Hy np. 

of | Griffin again Spencer. Cazr 8. 
ire MOR of a judgment in the common pleas. Error aſſigned pet on bond 
ed +4 was, That Spencer brought debt upon, an obligation againſt for non-pay- 


Griffin. The condition was, that if Griffin pay to Spencer a hun- ment after no- 
b Foc pounds within one month after notice of bis return from Con- dcs of 2 certain 


n, Wl fartinople in Jfria into England, that then, &c. The defendant Joo nes” 


ire leads, that there was no notice given to him of the return, &c. heren, the 

1d, pon this the iſſue is taken, and found for the plaintiff ; andjudg- plaintiff need 

be ment given for him.—Error was aſſigned, Becauſe it was not —— that 
"rd averred, that the money was not paid; and then no cauſe of action. not ps.. 
it, As in debt for non-performance of an arbitrament the defendant pon, ggg. 

to pleads no arbitrament ; the plaintiff ſhall not only ſay that they yes. 25. 78. 
uſe made an arbitrament, but alſo that the defendant had not per- 2. Sid. 340. 
the formed it, in ſuch a part, to inform the Court that there is good 7-5aun. 102.317. 


cauſe of action; ſo here. But Tye Cour held clearly that it 2 2 
was no error; for when the W he had no notice, this Vest f. 4.126, 
is a confeflion per ment dedire that he had not paid it. And iſſue show. 148. 


being taken upon a collateral matter, and found for the plaintiff, 1. Lev. 55. 


an judgment ſhall be given for him. Wherefore the judgment was e, 
| affir med. . Abr. 716. 
in- R d 0 . ; gl. oa 
it is | and Morpeth avainſt Erington. WE 
tiff. Trinity Term, 33. Eliz. Roll 611, m_ 
FJECT IONE FIRMA. And declares of a leaſe made by 1+, man 616d 
Anthony Mitford, 20th January, 11. Eliz, of 200 acres of land, in fee make a 
100 acres of meadow, and 150 acres de paſture in Pont-1fland, feoffment to the 
95 babendum from the feaſt of St. Michael laſt paſt for twenty years. v of 4.in rail 
Ty Upon not guilty pleaded, the jury find a ſpecial verdikt, which om mo che 
an was thus in ſubſtance: That Anthony Mitford was ſeiſed in fee of ut of his own 
arty the manor of Pont-1/and, in the county of Northumberland, of right heirs ; the 
hen * which the tenements in which, &c. were parcel, and of other land, upon the 
tis . Und called Crawleys, in Pont-Ifand, parcel alſo, tenement” in agent 4. _, 
« Pe &c. and of another parcel of land called 2 n 
| 1 18 of the tenements in which, &c. : and being feoffor as ls 
* * ſo ſeiſed, 8, Eliz. conveyeth the manor of Pont-fland to the uſe ancient rever- 
; of himſelf for life, remainder to. Jaſper his eldeſt ſon, and the den, and does 
7 * * heirs males of his body, remainder to the right heirs of Anthony : — 
n «and the lands called rawleys t the uſe of the ſaid Jaſper and remainder by 
* * Margaret his wife, and of the heirs' males of the body 22 purchaſe, 
* and afterwards to the uſe of che right heirs of Anthony : and the Poll 3... 


„ lands called 7/t Green to the uſe of the ſaid ſatbeny and Moor, 284 9446 


. Julian his wife for their. Ives, remainder ut /upra.” Dyer, 133. 
| 2 they further fin f 4 Jaſper had ihe Mery his daugh--1+ Leon. 182. 
ber * ter, married to the defendant, and afterwards died without iſſue 2. 


* make”; and that Jaſper Was the eldeſt fon, and heir of Antbowy.” f. Med zu. 
. * Pop. * 4. Ro. Ab. | 18. : 1. Co. 13 . Dougl. * 
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Rrav And they further find, that Anthony, 11. Eliz. makes the leaſe 
Ban in the declaration prout, &c. and that afterwards the leſſees, 24th 
„ 4« March, 11. Eliz. made à deed of feoffment of theſe lands to 
Al. Nee. Alexander Heron and others in fee, with a letter of attotney to 
« enter into them or any part thereof; and tomake livery accord. 
« ing to the deed; and that the attorney made livery in a ſtable 
4 of a houſe, parcel of the manor of Pont-1/land, Anthony Mitfy 
* the leſſor being then and there preſent ; and that at the time of 
„ the livery the lands called Crawleys were in the poſſeſſion of 
« Anthony, as tenant at ſufferance to the ſaid Margaret the wife of 
* Jaſper and that the lands called J/and-Greenwere in the hand 
04 ivers farmors and leſſees, by virtue of ſeveral leaſes to then 
made before the leaſe made 11. Elix.; and that Anthony and Julia 
„„ were dead; and that the ſaid Alexander Heron, and the other 
. * feoffees, enter and gran: all their term, eſtate, and intereſt to tit 
<< lefſees of the plaintiff.” Et /i ſuper totam materiam,” r. 

NoTa. The jury found that Crawleys contained fixty acres, 

£ and Jfland-Green one hundred and twenty. | 
| Upon this ſpecial verdict theſe matters were moved.—F1zsr, 
Tf the remainder limited to the right heirs of Anthony Mitford for 
Crawleys, in which he had no particular eſtate, be in him as lis 

ancient reverſion, or veſteth in his right heir as a remainder by 
purchaſe; for if it were apurchaſe in the heir, it was not charge- Wil fo 
able with the leaſe of Anthony Misfard.— And all THE Count an 
reſolved clearly, that the uſe limited to the right heirs of Auen fot 
is the ancient uſe in him, and was never out of him, and is in hin thy 
as a reverſiori to grant or charge; and from him ſhall deſcend u © 
his heir, and is as-if it had not been mentioned; and the limits be 
bk tion to his right heirs is a void limitation, and is no more tha the 
the law veſts in him. 2 ter 


A leſtes for years SECOND QUESTION. If this feoffment by the leſſee for year, 
may makea the leſſor being upon the land, was a good feoffment ? For the leſſor 0 
— Gay as it was ſaid) cannot be diſſeiſed, he being upon the land; and " 
2 hold can be deveſted out of him: but he being in poſſeſſion 
for guards the land, that no feoffment can, be made. —CUR1A contre. 
leflee has the That it is a good feoffment, and ſhall endre by wy Ge feoffment; I. 
er 8 for the leſſor and leſſee being upon the land, the law ſhall 
29 an him in 1 that hath the right of it; and the leſſee hath gra 
textinguihment ſole 15 t to the poſſeſſion; and livery ought * to be given f ©! 
of the leaſe, and the poſſeſſion; and therefore he that hath the poſſeſſion ſhall m que 
the leffor may "the livery : and therefore if the leſſor makes livery, the leſſee being i ct 


RY B95 RR = Wok © k me 


emer for the upon the land and contradicting it, this is void; for it cannot Jus 
32 evo upon the poſſeſſion, nor 3 it, when the leſſee is there u be 
Of 80. keeps it; and the law ſhall adjudge it only in him: and when he dotl 
and fee e latter cannot give or meddle with the poſſeſſion, he cannot make liver) alta 
part of Mr. But- And ? 2 when the leſſee hath poſſeſſion he may make livery; Was 
ler's gte (1) and the preſence of the leſſor, which hath nothing to do ther, N. 


page . fl. cannot diſturb it; but immedistely by his being there, this ü 
E 06. 9. - nery by kim, and 2 reveſting of the freehold in him: ſo Pets 
*2. Roll. Abr. 3. J. and Dy. 360.— And Porn ſaid, that if it cannoy enure 3? 
13. Viner, 179. ſeoffment, and though it cannot deveſt the freehold, nbr be a di- 
1- Wood. Con. ſeiſin to the leſſor, yet clearly it is a forſeiture; becauſe the like 


RY ;, bad taken upon him to make a feaffment, and give a fee funpls; 
2 -5 ell, 339. Comp. 337. 702. 3. Term Rep. 733. | 1 


* 
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alt ind ſo it is an extinguiſhment of his term: as if the leſſee of the Ro 
4th n makes a feoffment, no freehold paſſed; for he cannot deveſt | 

to freehold out of the queen ; yet it is a forfeiture, —And for theſe oxain 4 
to cauſes the Court did clearly reſolve for that for the defendant : EAN ron. 
rd. but for Crawleys, becauſe it was found to be in the hands of Anthony 1. Co. 76. a. 
able Mitferd as leſſee to Margaret, it was held that nothing paſſed : and 
ford ſo for [land-Green, as that was found to be in the of ſeveral 
e of WW farmors, nothing paſſed, nor was it any forfeiture. 


w of _— la ej 

|  TaikDLY, Coke Att General moved, that the plaintiff Ia gqeament. a 

N had declared of a leaſe mas ry 10. Jan. 11. Eliz. Ped ta from — 
Michaelmas before: and it appears by the ſpecial verdict it did not ſequent to the 

1 commence from Micbaelmas before; for it was the jointure of dme to which, 

0 Margaret, who was tenant for life, and died afterwards ; ſo for that de Lendl 
it was a leaſe only from the time of her death; and ſo the plaintiff 3 

had failed in his declaration. But THz Cour reſolved, that the 

declaration was good as to that point; for it being by indenture 


* (as it was found), it is good between the parties: and Margaret 
* being dead, it ſhall be ſaid to _ according to the time limited in 
| for the indenture ; and he cannot declare in any other manner: butif 
* it had been without deed, peradventure it ſhould be otherwiſe. . 


r by FoukTHLY, It was moved, that for fand-Green the verdict is A fpecial verdi 
urge: for the defendant ; for it is found it was in the hands of farmors in ejecment 
unt and leſſees, (a) by virtue of leaſes made before this leaſe: and it was not — — _ 
they found that their leaſes are ended; and then it ſhall be intended that the tenanes 


him beet continue ; and then the defendant cannot be guilty of the were expired, if 
4 to ejectment of the plaintiff. —But THe Cour conceived this not to the plaintiff 
nita- be material; it being not found that the defendant claimed under 4 not chin 
tha the leſſees; and the plaintiff having entered, and the defendant en- 


tering upon him, this is an ejectment of the plaintiff, for which 
the plaintiff ſhall puniſh him.—And it was reſolved, that for the 


— manor of Pont-1/land, judgment ſhall be for the defendant ; and for 

aas ©<v%35 and 1dand-Green, judgment ſhall be entered for the plaintiff, 

ion ' ( See 17. Geo. 2+ c. 19. 

ontra Downs againff Hopkins. * „„ Gn os 
nent; JT was found, by ſpecial verdiR, that the land was ancient copy- A cuſtom to 


hold land demiſable for one or two lives; and that this land was Sant Lots to a 
granted by copy to J. Downs, the huſband of the plaintiff, habendum n for life, 


v him for lite, and to the plaintiff durante viduitate fad. The Za l wife 


Lake WY queſtion was, If this were warranted by the cuſtom, fo“ the wife's 4 good. 
being for it is no abſolute, out a limited eſtate.— But all THE Ante, 115. 
anndt JusT1ces did hold, without any argument, that it was good: for Fot. 373. 

re al WY ben the cuſtom warranted the — eſtate for life to be made, it 1. Ro. Ab. gu. 
en he doth warrant the leſſer eſtate; ally here, becauſe this is alſo an Pop. 335. 
livery late for life, but limited, and as it were conditional. Then it 4 Co. 39- 
ivery; vas moved, that the wife was named only in the habendum, And . . wh 
there, it was held good; for it is common in copies. And fo adjudged, 2. vern. 264. 
41. & Co. 23. 2. B. Ab.495. 2+ L. Ray. 997% 1+ T. Rep. 466. 
bi | 


Hogton and his Wife againf Johns. Camn,, 


re r 1 EMOR to reverſe a common recovery had againſt the wife and A common re- 

2 5 her former huſband, in which they were tenants, and youched den reverſed, 
: | | common vouchee. The error aſſigued was, That the feme was ä 
uopk; an infant, and appeared in perſon, and not by guardian, and loft, and 4d 218 


Talon, and not by guardian, 16, Co. 4g. Cruiſe on Recoy, 134. Arts, 30g. | 
151 * 2 and 
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Harrer - and ſo is as a 'reco by default, | h they appeared and 
e pleaded, for Seen — 2 and common 


oy "oa recovery is but a common aſſurance, and not a recovery by title, f 
. - which peradventute ſhould be good ; and an infant cannot make E 
an aſſurance: and there ſore it was erromeous. And for this cauſ: ind 

Cast 12, - TEES » 25 Charter again Freigd. cho 

' Hilary Term, 35. lia. Roll o. pre! 


” fn axdite gue. JARROK dpon a judgment in redifſeiſor. The error affigned tro! 
e mut be 1 That the auc had entered pendente breve, and in this ac- 2 
brought to va tion he is to be reſtored to Fo land.—Rut it was ruled, that be i 


fare a judgment cannot afbgn this for error; for he cannot plead any thing in thi il . 
8 n it being a dilatory plea ; N querela h I wat 
dais remedy, if he have cauſe: and here the plaintiff is not to reco- 2 
ver land, but to be teſeiſed. Wherefore the judgment ws feſ 

7 - affirmed. r a " L N 
Cast 13. n Milborne againſt Daſhburne. Pin 


rie TE 1 
When ESPASS. - The cafe was, A reverſion upon a lcaſe for life is 
—— | ; granted for lite, i mM; þo/t mortem. of the tenant for life accidert. B 


de time of po- "The queſtion was, If this fer to the commencement of tlie | 
Saane +) * Et time, as te the RT. the 21 poſſeſton — And 05 
1 b. it was ruled, it ſhall hot refer to the commencement of the eſtate d 
v. Saund. Fir. but to the having the land in poſſeſſion. 23. Elia. Dyer, 316 I der 
2. Savnd, 166. 17. Edw. 2. Executors,”” 112. | | | > 
. Veot. ot. 1. Saund. 25h 152. 14. Raym. 27 528. 1. Salk. 233. A 
nn d Biſhop againſt Grant. | by 
oy." 7 aa . Hilary Term, 35. 46. Eliz. Roll 253. cant 
Rent ſeck is EI Ron of a judgment in an aſſiſe of a rent ſeck in Kerr, where had 
weil demanded : A the —, made his title, that the rent was granted to be the 
on the land, „ paid vearly at the four feaſts, viz. Chriſtmas, Annunciatin, ind 
though made 229 A mo * | 27 | | 
vapable at axes x the -Baptift, and” Michaelmas, and at another plac: Wil the. 
| they plate, out of the land; and- ſheweth, that the rent was arrear for four of e 
Fu dy 588. Years at the Hmnunzzation laſt paſt ; for which the plaintiff, * = chu 
bes. A. reid predid? feſti Purificationis bentæ Marie,” demanded the bee 
51,38. aid arrearages.—FinsT Exaor, That the rent was demanded i del 
Dougl. 43. upon the land, and not at the place Where it was payable.— din werf 
aan; for it is well demanded upon the land, and it is not like f And 


tWto afthtreferved upon a leate with a clauſe of re- entry. 
Abe eck of Srebxn Enron. That it was demanded after the feaſt —Sed wn 
ne relative - a{locaturr, that no. feaſt of the Purification is mentioned before ; 
do it appeareth not that the demand was after the rent was due, or 


nal does N 9 46 s be 
(1 tbefore—FosTER moved, that this word. Purification” ſhall ? 
þ 3 — — and ſurpluſage, and then prædicdlum feſtum ſhall refer to the E 
b feaſt laſt mentioned. GawD v. Although the word * Purifica- Wl N. 
Au, zii. e be void, yet prœdidl. feſtum cannot refer to the laſt feaſt ; Mie 
bor there are divers feaſts mentioned, ſo it cannot be referred toan) writ 
© *—*,__, one certain: but the word 1 can be no more void ler 
man the word ** pred?” ſhall be void, and the other to ſtand, f wer 
Dumme. $86. —And for this cauſe the judgment was reyerſed: but bein 
if it had been 2 poffea after the ſaid feaſt of the Purification, &c H N wad 


| - had been good ; for all after the word {hall be void. 
cd fax this cauſe the judgment was rey | 
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Pipe and Others again The Queen, Cir x5. 

3 Trinity Term, 35. Elix. Roll 868. * 2 ; 
f;RROR by Pipe, as ſon and heir and executor of- Sir R. Pipe, — 
,odgment in à quare impedit by the queen againſt Si ther ag Te oreve, 
Ne: the biſhop, and Bag 1 preſent 8 ou ——— 
church of B. in the county of Derby, to which ſhe made title to 6m, we whole 
preſent by lapſe, and recovered. Error aſſigned, For that the pa- is erroneous. 
tron died pendente breve ; and yet judgment was given againſt him. Cro. Car. 592, 
And this was held by THE CoukT to be a manifeſt error; 2. Leon. 53. 
for although the death of the patron ſhall not abate the writ, as 3 255 
g. Hen. 6. pl. 30. is I yet when judgment 13 given againſt him, it 0. 26. 0. 
maketli all erroneous, and ſhall cauſe the judgment to be reverſed . 3 
in all, for it cannot be reverſed by parcels. This error was con- 
feſſed by the queen's Attorney. | | | 


Nora. All the others were ſummoned and ſevered, except Summons and 

Pipe. And this was held good; for as ſummons and ſeverance"*verance in 4 

ſhall be in a quare impedit, ſo in a writ of error upon it. 5 
, | | : | 6. Co. 25. 4. 

Bat then it was moved, that this writ of error was not well The fon of a 

brought by the plaintiff as heir and executor together. But THz patron may 

Covar as to that held it good enough; as a writ: of debt may 3 — 

be brought againſt one as heir and executor together. — But 3 

then it was moved, that he had no cauſe to bring a writ of as bb berand 

error as heir, or as executor ; for he cannot have it as heir, executot. 

for the inheritance is not touched, for the queen only claimed 

by lapſe, ſo affirmeth the inheritance ; and as executor he 

cannot bring an action, for he hath no damage, for the teſtator 

had. preſented, and the incumbent was in the church; but if 

the teſtator had not preſented, peradventure it had been otherwiſe :. ' 

ind here all the loſs is to the incumbent, and he cannot reverſe. 

the judgment, for h- is ſevered. —But THE Cour held, the writ ' 

of error did well lis; for it is to maintain the incumbent in the 

church : and the incumbent, although he be ſevered, yet ſhall of 

necefity have judgment to be reſtored ; for the judgment is en- 

tirely to be reverſed.— And Trin. 3b. Eliz. the judgment was re- 

rerſed; but it was not ſaid at whoſe ſuit, viz. as heir or executor. 

And it was ſaid the incumbent may well enter; for by the reverſal 


the biſhop, and the incumbent, againſt the =; upon à che pee 
r . 


10 


- 


ſdere is no record of the recovery againſt him. 


| Buckly againfl Williamſon. C8 16. 
Hilary Term, 36. Elia. Roll 246. N 

FRROR of a j nt in debt upon an obligation. The error Judgment thalt 
* afigned' was, at the tee of the writ was 15. September, be reverſed . 
. Eliz, returnable Ofab. Michaclis, and the money was due at hen cha writ 


Mieh, 32. Eli. and ſo after the tefe, and before the return of the Bee. 


writ ; and this appeared by the condition, which was entered in tion. 
bee verba. And for this cauſe, although the judgment was after _—_ 


Hob. 199. 


*46&, ſo that if there had been no * it hed been good, yet it 7; SM; 


being brought before cauſe of action, © judgment was reverſed.” Co. C 
ud it is not aided by the ſlatute of 18. E/iz, c. 14. Cro. Jac. 2 
8 , Bac. Abc. 13. 
Lz“ | Dougl. 62. Comp. 454+ 
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Cast 1. 9 
22 Allen's Cafe. 
b |. et Si ob: Se i biker, ] 
« forteiure, the A SCIRE FACIAS was ſued in the queen's name againſt An, 
jo rays on why execution ſhould not be againſt him for a debt that came 


to the queen by attainder of J. S. The defendant pleads, that 
— N queen hath —.— over Ge led and all actions 45 demands fo 
Ante, 44. it to Tork, And upon this it was demurred, if the ſuit could be th 
Dyer, 1. in the queen's name, after it is granted over. : 
Moor, 24m. NoTA. In truth there were ſpecial words in the patent, that 
Keie. 166. he . ſue for it in the queen's name; but this was not pleaded, th 
Owen, , —And THz Covr held clearly, that if it had been pleaded, the Wil . 
G. Jac, 2 ſuit might be in the queen's name; for the queen had this liberty | 
55 to grant to ſue in her name. | 1 
Bunt if, as the caſe is pleaded, he might fue in the queen's name, Ml / 
the Court doubted. And two precedents were cited: the one, Eaftr, 
. Eliz. Roll 291. where Green, to whom a debt was due, was at- 
tainted of felony, and the queen ted over the debt, and all ac- 
| tions and demands for it, and a ſcire facias was fued in the queen's Bl I 
name: the other precedent was, Hill. 32. Eliz, Roll 216. Mabb By 
was indebted by bond to J. S. and the debt came to the queen by ha 
attainder, and ſhe granted it and all actions for it to Bowes, — 


notwithſtanding, the fuit for it, was in the queen's name. hut the 1 
Court ſaid, they would ſee. the precedents. Et adjournatur, f 
* Green againff Edwards. 8 


* | Hilary Term, 36. Fir. Roll . 
n de. | NFORMATION for converting 2009 timber trees into coal u ll 20 
ter to a ſecond 4 make iron; and demanded 48col. The defendant pleads, that rea 
information the ſame plaintiff had another information againſt him for the in 
—_ _ ſame cauſe, and demanded the ſame ſum; and demanded judgment, tor 
_— pending, Whether he ſhall anſwer to the laſt, pending the firſt ? ; 
Ante, 261. ALTHAM argued, he was not to anſwer ; for when a declara- 
Cro. Jac. 487. tion is made, and the certainty appeareth, there ſhall be no other 
Doug. 240. ſuit for the ſame cauſe, for the double vexation to the defendant, 

| 14. Edi. 3. Brief” 318. 22. Hen. &. pl. 55 14. Aff. 6. 2 ' 
29. Aſſ. 40. pl. 39. Hen. G. pl. 12. & 28. 40. Edw. 3.35: 39. Han. b. 
pl. 14. And there is no difference between the caſe of the queen 
(as it was objected) and of a common perſon ; for the queen ſhall 
not have two ſuits for the ſame cauſe. 19. Edw. 3. Brief” 470. 
& 33. Edw: 3. Brief” 916, & 9. Impedit, 58, And if it ſhould 
be tufferet, the party ſhall be twice charged, and have no remedy ; 
for an audita quereia lieth not againſt the queen. 18, Edw. 3. Pl. 2. 
45. Edu. 3. Brief 547. i : | 
Coke, Attorney General, contra; for it is hut in the nature of a 
treſpaſs. 5. Hen, 7. 15. and it is no plea in treſpaſs, that another i 
nding ; and the queen hath a prerogative above a common per- 
ſon. He offered to withdraw the firſt ſuit ; but the defe 
would not affent to plead to the ſecond, _ | 
Tux Barons would adviſe ; but they ſaid it was not peremp- 
tory, but a reſpougeas fr 
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Agard againſt Candiſh. Cain 4 
[FORMATION on the 8. Edw. 4. c. 2. for giving licences. The jurifietion 
Upon not guilty, it was found for the queen. 8 — 


It was moved by TANFIELD, that the action lieth not in this Iating to the 
eourt; for the ſtatute appoints it to be ſued in certain particular crown, can only 
courts therein mentioned, and there is no word of the exchequer. be taken away 

ATKINSON contra. The ſtatute is in the affirmative, and not in ae 
the negative, that it ſhall not be Tucd elſewhere. Stradling's Caſe (a). (e) pow, 258. 

Sav. 134. Moor, 564. Noy, 117. 2. Hard. 420. 2. And. 127. 1. Bac, Abt. 598. 

To this THe BARONS =_— ; for this is a ſupetior court, 
though not named; and ſo ſuit may be here; for there are no re- 
ſtrictive words in the ſtatute : and this Court hath power to hold 
plea in any thing concerning the queen, if not reſtrained. Et ad- 


A | ot 
Hitchcock and Uxor again Skinner and Lacy, Can 4 


' ©  SHERIFFS OP LONDON, | 4 
DBT upon an eſcape of Ly/er, wha was taken in execution. pebt upon an 
And declared, that whereas the plaintiff, as executor of one eſcape from an 
Bevill, brought an action of debt againſt Lyfer, and recovered and *xecution by 
had execution, the defendants ſuffered him to go at large, and — wc yam 2 
counted in this action in the debet ct detinet, The defendants A in the 
pleaded nihi debent ; and found for the plaintiffs.—It was inoved detinet only, 
in arreſt of judgment, that the action was not well brought muit alſo bein 
in the debet et detinet ; for as the firſt action was only in the detinet, 22 9 U 
ſo this action grounded upon the record ought to be, and to purſue ,,;,.. 2 
it. 10. Hen. 7. pl. 5. b. 11. Hen. 6. pl. 17. 9. Hen. 6. pl. 11. Poſt. 359, 
20. Hen. 6. pl. 4, 5, & 6. where an executor brings debt for ar-. Co. 21. b. 
rearages of account found before auditors aſſigned by himſelf; So &. 2 
in all caſes where an executor ſueth for any thing due to the teſta- Hob. 88. 18g 
tor, or by reaſon of any ſuch thing: as if an executor recover da- 27%. 
mages in treſpaſs, de bonis te/tatoris aſportatis, and recovers, and n 
then brings debt for the damages, it muſt be in the detinet; and in . — 2 
Scroggs v. Lady Greſſam, 27. Eliz. C. B. where ſhe was executor Lane; 80. 
to her huſband, and ſold lands by virtue. of an act of parliament 1. Sid. 397. 
to pay her huſband's debts, it was adjudged ſhe ſhall be charged 2, 5ë Abr. 23. 
only in detinet ; and if a recovery ſhould be in this action in the Gon, Dig ach. 
debet et detinet, it ſhall not be to the uſe of their teſtator, but of > ons Rep. 
themſelves. | | : 126. ; 
PERIAM. This action is grounded upon a tort done to them+ 
ſelves, and is not grounded merely upon the record; and is not 
like the caſes put of debt upon arrearages of account, or upon a 
recovery, but is merely collateral, for the fort done by the ſheriffs 
in ſuffering the party to eſcape ; yet when it is recovered it ſhall 
— in their hands, and the Rien in the debet et detinet is well 
roug 3 1 : * 
Ewexs and CLERKE contra ; for the ground of the action is 
the recovery as executors, and the tort is done to them in that right; 
and therefore the action is to be brought in the detines only And 
it Wes afterwards adjudged accordingly, @ | | 
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* Trinity Term, 
: 36. Eliz. In the Queen's Bench. 
Sir John Popham, Kut. Chief Fuftice 
Sir Francis Gawdy, Kut. | 
John Clench, E. | Juſtices, 
Edward Fenner, E. J 
Sir Edward Coke, Kut. Attorney General. 
A Solicitor General. 


Curr Humble againſt Glover. 
| . Hilary Term, 36. Eliz. Roll 420. 
The bargaines EBT vpon a leaſe for years, made by The. Play to the de. 
— the reverſion fendant. And declares upon an aſſignment of the rever- 
” bring debs ſion by indenture of bargain and fale enrolled. The de- 
for rent againſt fendant pleads, that after the grant of the reverſion, and hefore an 
1, after rent arrear, he aſſigned over his term to —— Scotmead, and d 
- —— not name his chriſtian name; but a blank was left for it. Upon 
Pot. 633. 636. this plea it was demurred. | ; | 
8 FizsT Port. If the leſſee ſhall be charged with the rent after the 
- Could 18. aſſignment of his term And reſolved he ſhould nor. Vide 3. Cs. 23. b. 
Moor, 351. for there is mo privity between the — and leſſte, but by 
ones, 44 reaſon of the 1 N of eſtate, which being gone, the leſſee is 
183-135. not chargeable: but the leſſor and leſſee he ſhall not dif- 
charge himſelf, by aſſigning over his term; for the privity is by 
reaſon of the contract and reſervation, rather than by the occupa- 
tion of the land; which by his own act he ſhall not diſcharge : 
but in this caſe the privity is deſtroyed. L 
A grant omit- SECOND Point. Itwas moved, that the pleaisnotgood; foragrant 
| ring che chrif- to one not naming his chriſtian name is void: for it is uncertain 
——— to whom the grant is, except the. grant be to one who, by reaſon 
Ante, 57. 59, of his dignity or office, it is known there is no other of the ſame 
—_ name; as to POPHAM, Chief Fuftice,” or GLANVILE, ſerjeant;” 
_ ge and yet in that caſe it muſt beaverred that there are no more of that 
| name: and if an obligation or grant be made to one, and his 
. chriſtian name is — the grant is void; fo a grant made by 
him, à fortiori, where there is no chriftian name.—And of that 
opinion was ALL THE Covar, except FENNER, and that the 
plaintiff ſhall have judgment to recover: but no judgment was 
given, becauſe the plca was diſcontinued. | 


Caf 2, | Brooke againſt Clarke. 


Eaſter Term, 16. Elia. Rell 397. ; 
Slanderous A CTION for words, For that whereas CLARENCEUX, king of 
1 arms, had a patent of his office; and that he might grant 
— re commiſſion to any to be his os to viſit in things concerning 
2Qionable; and his office; and he by bis commiſſion did appoint the plaintiff ta 
thougt-a verdi@t be his deputy in the counties of Devon. and Somerſet ; and the 


bs found Pens. plaintiff 8 thereof did. fit and enquire of matters concen- 


＋ — ing the office; the defendant, præmiſſorum non ignarns, ſaid of the 


are fer words not vd onable, it ſhall be intended that the damages were on the good counts, except the 
words are laid at different tires. Ante, 282. 1. Roll. Ab. 376. Cro. Car. 328. 1. Lev. m 
10. Co, 130. Moor, a. 1. Bulit, 37. 3. Bulſt. 233. Cre, Car. 237. 32%, March. 48, 1. Sid, 3 
Wiach.'33, Dag! 377. 73% : | 2 
- 8 plaintif, 
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Trinity Term, 36. Eliz. In R R. any 
plaintiff, He came and ſat by force of a commiſſion ; and Baer 


« he is a ſcrivener and no HERALD.” The defendant pleaded (2 
not guilty ; and it was found againſt him. And it was now 
moved in arreſt of judgment, Firſt, That the words would not 
maintain an action. Secondly, If ſome of the words were action- 
able, yet others of them were not; and damages were entirely given. 


To the firſt, THE Cour conceived that the action lieth ; for 
they touch him in his profeſſion, and are very ſlanderous, that he 
fat by virtue of a forged commiſſion. And whereas it was ob- 
jected, that peradventure he did not know it, it is expreſly averred 
by thoſe words, præmiſſorum non i s ; but if thoſe words had 
not been in the declaration, it had been otherwiſe ; for it might 
be that he ſat by virtue of a forged commiſſion, and knew it not, 
and then it touched him not in his credit. And the words, he 
« is a ſcrivener, and no herald,” touch him in his profeſſion, for 
by it he getteth his living; and therefore itis reaſon that for them 
he might bring his action. Fx Wh | 
And as to the ſecond, all Tux JusTicEs held, that judgment Ante, 2. 
ſhall be given for the plaintiff ; for it ſhall be intended that da- 10. Co. 130,23 


mages were given for the words which were actionable.— But 


PorHAM faid, that if an action be brought for words ſpoken at 
one time, and for other words ſpoken at another time ; and for 
the words ſpoken at one time an action lieth, but not for the 
words ſpoken at the other time, and damages are entirely aſſeſſed, 


no judgment ſhall be given; for the action is brought for all the i 


words, and for all. And ſo it was held in the Lord Ad- 
niral's Cafe, 18, Eliz.—And afterwards judgment was given ac- 
cordingly. : 


Chapman againſt Thumblethorp. Cait $4 


| Hilary Term, 36. Eliz. Roll 113. 
RESPASS for breaking his cloſe, er quedam averia ibidem ex- Where goods 


- iftent” cepit et aſportatit. The defendant pleads, that the are wroogfully = 


cattle were Bis own goods, and that J. S. took them by wrong, Wen from the 
and put them in the plaintiff's cloſe | other, the on 
finding them there, did take them, &c. as it was lawful, &c. And may jultify the 
upon this plea it was demurred. retaking them 


Pupzgy argued fer the pldintiff, that the defendant could not god them. i 
enter into the plaintiff's cloſe to fetch them out, except they were, gl. Ab. 


put there by the plaintiff's iert: and this plea doth amount to a Bro. Tref. — 


general iſſue; for he cannot traverie the property of the goods. Co. Jac. 366. 
J. Bl. Com. 4, K 


But THe Count held it a gpod plex; for the plaintiff by his Dough. 2 


declaration doth not aver the property of the goods to be in him, 
but ſaith only dam quveria, And when the defendant's beaſts 
ire taken from him by wrong, and are not out of his poſſeffion 
by his own delivery, he may juſtify the taking of them in any 
place he finds them. And it was adjudged for the plaintiff (a). 


(s) Deſgndgat, LI C. B. Pangan's MSS, % 


his aſſent; for which, he — - 


@ 4 9 
" Weir 


id ; 


D 


290 Trinity Term, 36. Eliz. In B. R. 


c HFaſelop apain/? Chaplin. 
2 * * Ame, Pagt 257. Caſe 36. 


 Coftts ſhall be FF was now moved again, and divers precedents were ſhewn out of 
allowed to an I the common pleas, that always ſince the ſtatute damages and 
—— agg coſts had been given to the avowant in avowries for amercements 
Ante, 257. 366. in lects, and for heriots, and other caſes not mentioned in the ſta. 

tute.— And THE JusTiCEs conceived that their. courſe being ſo 


Cro. Jac. 28. fince the ſtatute, the law ſhall be conſtrued to be ſo ; and fo in- 


8 clined in their opinion. 

ro. Car. 497. : 
332 2. Com. Dig. $48. . Bac. Ab. 522. 2. Ld. Ray. 788. Dougl. 709. 2. Term Rep. 245. 
In replevin, if But then it was moved, that the replevin was ac averiis taken, and 
the writ be * de the taking was only of a horſe, and fo ill —And of that opinion 
1 was THE CovuxrT, that the count had made the writ falſe. And 


4 horſe,” the va- for this cauſe (a) the judgment was reverſed. 


, riance is fatal. Cro. Car. 534. 2. Vent. 153” 2. Salk. 658. 701. 4. Mod. 246. 6. Mod. 303. Theo, 


Dig-bk.g. c. 5. . Will. 141. 5. Com. Dig. 24- 2+ Wilf. 394- 2. Ld. Raym. 1209. 
| 7 ) Sed vide Jones, 435. 

San. | - Dickins againſt Marſhal. 

ant 1 Taſer Term, 35 Elia. Roll 403. 
Adeviſe of * al! HE cafe upon ſpecial verdict was, J. Toby deviſed all his lands 
er aud goods, after his debts and dp paid, to R. Toby and 
« my debis and Mary his children, equally to be divided between them. 
« [pacics paid, The queſtions, were, Firſt, Whether an eſtate of inheritance 
* A. aB. or only a frechold paſſed by thoſe words? Secondly, If they were 
ap . jointerianits ot tenants in common? 
«7-216. And after argument THE Cour reſolved, Firſt, That an eſtate 
« racer them,” for life only paſſed ; for although the deviſe of the lands and goods 
paſſes an eſtate are coupled together, and it be a deviſe fox ever of the goods ; yet 
for life only in for the land, there being no words to paſs the inheritance, only an 
Nee. eſtate for life paſſeth. And although it was objected that the de- 
— 696. Viſe of the land is, after his debts and legacies paid ; ſo this is li- 

Co ag. b. mited after he hath made an end of diſpofing any thing ; and it 
Co. Lit 9. b. was to his children, of which his heir is one; ſo that he intended 
42. . 190. b. to give as much to one as to the other; and that he doth not limit 


2.8 d. 33. any eſtate over to any other; yet THE CounT held, that only an 


. eſtate for life did paſs.— Por AM ſaid, it may be doubted if any 
3. Com. Eig. 34. land did paſs, in caſe he had a term for years in lands; and ſo the 
2. Ver. 7:2. deviſe of land may be — ptr and that only the term ſhall paſs. 
Cid. Ber. 37. Second Point. They al [thi 
. g. they ſhall not take by parts in common ; for hedoth not appoint a 


Salk. 371 diviſion to be made.—But Fenner faid, that in 2. Ez. Hide v. 


12. Mal. 296. Southcor, it was adjudged, that a deviſe. of land to two equally di- 
Ld. Raym: 622 vided, this was a tenancy in common. But here it is to two equally 
ge win. to be divided; and it is not certain that diviſion {ball be made. 

280. 3. Brown P. C. 297, 4. Brown P. C. 224 1. Will. 165. 341. Cowp. 657. 1. Term Rep. 536 


1. Brow. Cal. Ch. 240. 49. , . | 7 
Cars. | Barry againſt Stanton. 


A deviſe is a THE caſe upon ſpecial verdi was, © A leaſe was made for - 


breach of a con- ears upon condition he ſhall not deviſe the land, or aſſign over 
dition not to his Fon ; and by his will he deviſed it.“ a 
Au i, . GAWPY, FENNER, and CLENCH, held clearly, that the condi» 


Poſt. 331. tion was broken; for by this deviſe the term is diſpoſed by his 
, gift, which is an alienation, and is as ſtrong as any other alignation 

Gorld-49. 124 But PorHAm delivered no opinion 

Foph. 106. . P . 


Dyer, 45- 4 Co, 119. - Doug). 57. 184 2. Term, Rep. 650 


conceived it was a joint eſtate, and that 


Trinity Term, 36. Eliz.” In B. R. 23t 
Leet againſt Sponder. "Cubs 


CIRE FACIAS to have execution of land, and damages recover- Plas wid ſtirs 
ed in an cjectione firme. The defendant pleaded an entry into ier mutt an- 


+ the land after the judgment, and before the ſcire facias.— And becauſe wer the whale 


he did not anſwer to the damages, the plea was ruled ill in all. as. 
Wherefore it was adjudged, that the plaintiff ſhall have execution 2. 4nd. , 


of the land, and damages. 2. Saund. 127, 
EG - Cro, Jac. 27. 1- Term Rep. 388. 
Patridge againſt Mayler . Carr 8, 


2 upon a judgment in an action upon the 1. & 2. Philip Judgment re. 


ts Mary, c. 12. for taking a diſtreſs in one county, and in cha- verſed for mit- 
Gng and impounding it in another county. The venire facias — the 
awarded only of the place where the taking was. This was aſſign- pon, l. 
ed for error, —And for this cauſe the judgment was reverſed (a). | 
 (s) Vide ante, page 260, Note (a), to Caſe 46. 3+ Levins, 48, 
a ; Harvey againſt Wroth. | 4 1 C425 9. 
RROR upon a judgment in dower. Error aſſigned was, That tndower ag 
E the tenant was an infant, and N was by default. aninfanc he) "a 
V. 5. Edw. 3. 70. 17. Edu. 3. 4). 1). «2. Saver Default,” vol all not de- 
80. where an infant ſhall be compelled to ſave his default. It — | 
was moved here, that inaſmuch as in a writ of dower the parol "ang th 
ſhall not demur for his nonage, that the infant ſhall be compelled 638. | 
to ſave his default; and ſo it was cited to be adjudged: in Corie's Cre. n 


Caſe, Elix.—Scd ad jour natur. 392. 
4 + F Moor, 465. — Brownl. 118. 
Berry againſt Taunton, „ Quanan-... 


Hilary Term, 36. Eliz. Roll 376. 


HE caſe 1 ſpecial verdict was, A leaſe was made to A condition by 
Giles Taunton tor eighty years, upon condition that if he, his 2 leſſee that he 
1 executors, or aſſignees do demiſe the lands for more than from i not demiſe 
„year to year, that then the leaſe ſhall ceaſe and be void. — og 
* Giles Taunton doth deviſe it to his ſon, and dieth ; the ſon enters year, is broken 
" * the aſſent of the executor.” by a deviſe 
Ihe queſtion was, If the condition be broken? for the deviſe lie leaſe to bis 
is not properly a demiſe. 1 6. 
But all THe JusT1CEs held it a breach; for a condition ſhall not 
be taken ſo ſtrictly, that it ſhall be according to the preciſe words; 8 
and if the meaning be broken, it is a breach of the condition; and pyer, 2 


none will deny but a grant of all his eſtate had been a breach; ſo Doug. 57. 184. 


it is here of a deviſe. - And it was ſo adjudged. +. Ter Rp. 
Lee againſt Norris. 3 3 


. Eaſter Term, 36. Eliz, Roll 4. a 


JECTIONE FIRMXE. The plaintiff declared of a leaſe by 1; , ranger en. 
E J. S. The defendant fajd, that long time before the leaſe — — 2 
ejectment, the queen was ſoiſed of the land, and let it to B. for king's le, be 
years, who let it to the defendant for two years; upon whom J., gunzefeut- 
5. the leſſor of the plaintiff entered, and expulſed him, and let it n without 
to the plaintiff, And upon this it as demurred, becauſe che plea den fm noe 
WW, Gn. 4 

as DY- * de n 


- 


% 
- 


35 * 36. Eür. In R R. 


Lzz , _ Gawpy.—The but if ĩt had been in the eb ofs- 
rd common perſon, it had not od, _without ſaying, * ho 
ouſted the leſſee, and difſeiſed the leſſor: 1 here there can be no 
diſſeiſin to the queen queen ; Wherefore he leich enough, * that he ut 
2. Leon. 206. % gut the leſſee, for otherwiſe It is not 1 10. Edw. 4. 
— je. 15- for otherwiſe his entry may be intended law ful But when he fr 
＋ 97 . be expulſed him,” this intendertt ah un lateful entry, and con- 
» pon of feſſeth in him ſuch a poſſeſſion, that he may make a good leaſe againſt 
60 years, except any but him that hath right. —FEAxER agreed; and by this entry 
e e per See efhon, that the eſe of the queen may 
ing an ejeftioe although the rr not put out of this 
de age are? freehold ; which Porn am agreed. OE 
rogative in this reſpeQt.—Sce alſo 12. Jac. 1. c. 26. „ Ade, 198. 


. Carnie, X 7 ; Nevill again Seagrave. 
£ OWN; 1 Trinity Term, 33. Blix. an "4 
— _ R EPLEVIN. The defendant avows for da -feaſant. The 


laintiff replieth, that the day after the diſtreſs taken, he ten- 
2 == 751 fufficient amends, /c:/. Axpeiice, which the defendant re- 
2 ; upon which the intiff . becauſe the tender was 
Poſt. $33, 81 before the impounding. 
Co. 76. a — — he tender 1s the cattle be impound- 
5- Co. 76. 
contra. A 2 f e cher refund it, the owner may 
$. Ce. 147- take them out of the pound. And it is clear, if the tender were 
e before the impounding, he might take them .— Dnod fait con- 


2 . _ Whereupon THE CovgrT gave day to the defendant to 
21 — 16. 5 — to — — judgment ſhall be — for 
laintiff.— But TANFIELD at the bar.ſaid, it was adjudged in 
Cromwell's 2 in the common pleas, that dender after 
| — cometh too late. | | 
Cat 17. Dr. Andrews ciuinf Wood. 


— 22 EBT upon an obligation. The condition was to rm co- 
| — 2D vgnants — * the 
yet on an ex- rent at the day; the breach aſſigned was for non-payment of the 
rent. Upon which it was demurred, becauſe no demand of the 
not necefſa- rent was alledged. But THE Cova r over - ruled it becauſe it was 
r an expreſs covenant ; NY IT e Oe 


Poſt. ="; wh Sed adjournatur.. 
Cro. Car. 76. Hob. 8, Dougl. 483. 
Cas 14- Lambert Reinf. Auſtin. 


Trinity Term, 35. Elia. Rell 185. 

ere, 1 the E ps The defendant avowed upon the 42. Hen. 8. c. 
= or — go 37. as executor”; for that Lady Southwell was ſeiſed in fee of 
charge may the manor of Hef Hor, and 3. e per annum 
u to Richard — for his life out of the- nianor, who 

—— — * Ka 28. Elia. and, for ten 
arrearages between 17. & 28. Elix. he avowed. - The-plain- 
oiled; haralds chi grant, Gi 108. Elin. Lady made 
been ha fr the gra 22 who 1 any. Hh. let the land to 
— Brocket for twenty-one years, Hock the term; which 


2 — 172 — Co Lia noe 4) db wo (1) . Len. 303. 2. Ven. 612 
& 25 882 ; | expired 


— 7 


/ 


* Ld Www wr — 
« 


| Joni. upon whom, the diſtreſs was taken: and upon this it was 2 


the ſtatute giveth the diſtreſs upon the tenant in demeſne, which is 


' leaſe for years according to the ſtatute, and dietli, the iſſue ſhall ” 
tem. Loo 


Parties are agreed, that all rhe land had | | 
| ng contrary to. it is ypid; and the verdict is certain enough. 


A - EO A140 7 —. 


\ 


-T  S Te „ 36. Eli N in B. R. 833 
expired 34. Eliz. andafterwards Copley let it to the plaintiff for three Laune 


.* The queſtion reſts only for the rent incurred during 
the term, if by the ſtatute he may diſtrain for it after the term ex- 
— upon him in the reverſion : for the ſtatute is, that he ſhall 


iſtrain upon the poſſeſfion of the tenant in demeſne which was 
chargeable with the rent, or any claiming under him. | 


GawDy and FENNER, + The tenant of the freehold is 
only to be for an aſſiſe only lieth againſt him, and he is 
the party that is to attorn ; and the leſſee for years is only charge- 
able for his cattle being upon the land; as a ſtranger ſhall be in 
that caſe; and the intent of the ſtatute was only to give remedy 

inſt him who was chargeable in the life of the teſtator. And 
— ſaid, if leſſee for life ome à rent charge, and then makes 
a leaſe for years, and dieth, debt lieth for this rent againſt the exe - 
cutors of the tenant for life, and not againſt the tenant for years, 
for he is not the party chargeable ; and in this caſe, if no ſeifin was 
had, there is no remedy : for tenant. for years cannot give ſeifin, 
and a releaſe of this rent muſt be to the tenant for life, and not to 


the tenant for years. 
CLencna and Porua x contra. That the tenant for years is only 

chargeable in debt for the rent incurred during the years, and not 

the tenant of the freehold ; and both are chargeable, one with an 

aſſiſe, and the other with a diſtreſs during the eſtate. Then it is 

to be conſidered in this cafe, who is chargeable by the intent of the 

ſtatute. If zag? oe auter vie grant a rent, and ceffy que vie dieth 

(a), the grantee of the rent dieth, the executors of the grantee have (a) The Ae 
no by the ſtatute; for, the ſtatute giving the diſtreſs in- extends to «fff 
tends the party that properly and uſually is to bediſtrained, which tenanes for fie. 
is the termor 1n oldie, and thoſe that come in priyity under Co. Lit. 162. 
him: but ſo is not he in the reverſion; and therefore in this caſe 
the executors cannot diſtrain, but only have an action of debt; and * 


chargeable — acl not on him in the reverſion, except 
his cattle come upon the land by eſcape. 10 (4; 
Fenner, If tenant in tail granf a rent: charge, and then makes 


hold it — and the grantee ſhall not diſtrain during the 
AWDY conceſfit.—Et adjournatur. 1 
Folcot againſt Ridge. "al , 1 Cas ” | 


PROHIBITION for ſuing for tithe-hay upon fifteen acres of if Ae by 
land, ten acres of meadow, and ſeven acres paſture: And fur- 4 
1 * from the 


miſeth, that he and all thoſe, &c. time out of mind, &c. had uſed 
to pay foyr=pence yearly in ſutisfuction of all tithes of bay cut there, n 
&c. and iſſue upon it. The jury find the preſcription, but that An, 238. 
82 land, was never. mored, hot ſhew not what part in certo. 1. Term Regs 
he queſtion was, f this verdift be certain enough ; and for whom 42 
it was found?—And it . * for the plaintiff; for bo . 

| land had been mowen, and the find- 


Anne iy 


*. Trinity Term, 36. Eliz. In C. B. 
c . Alnneſſy againf Stokes, 


Judgment re. RROR upon a judgment in debt. For that in the writ he was 
. verſed for — E named ** ſon and heir apparent,“ and in the declaration, ſon 
——— heir“ generally.—And for this variance the judgment was re- 


W allocatur. 
—— 8— 237 · | 
36: Eliz. In the Common Pleas. 
Si Edmund Anderſon, Knt. Chief Fuftice. 
Sr. Francis Beaumond, Kut. 
Thomas Walmſley, Eg. Taftices. 
Thomas Owen, E. 1 IG 
Sir Edward Coke, Kut. Attorney Gener al. 
{or Solicitor General. 


1 4 „ 
"4 


— 


UD ©» Frederick ogdinſt Frederick. 

A. levies 2 fine 5 e a5 | 

whe wie of B ARTITION. The caſe was upon ſpecial verdict. A. le- 
| for life, and af- P «-yies a fine to J. S. which d5 indenture is declared to be 
ter to the uſe of to the uſe of B. for life, and after to the uſe of the chil- 
2 children. of « dren of C. procreatis: C. at the time of the limitation had two 
SC. © ſons, and before the death of B. had iſſue two daughters. The 
Being at the queſtion was, If the daughters ſhould take? | 
fore the death After argument at the bar, it was reſolved by THF Cover, (ex- 
| of B bad iffue. (ont Own) that the daughters ſhould not take.—AnDzr808 firſt 
— ace ſhewed his opinion, that the po/inate ſhall not take; but only the 
that the poſne.. Children that were in o/c at the time of the limitation; for they 
ae thallnottake, ſhall not take as jointenants, nor as tenants in common, nor 
Ante, 121. oy way of remainder ; arld: therefore not at all: as jointenants 
6.Co. 17.2. | they cannot take; for they were not in being at the time of the li- 
— Cent. mitation of the remainder; nor as tenants in common or by re- 
| -Meor,71$:720, mainder, no more than they could take by an eſtate executed by 
2. Co. gz. other conveyances: and uſes, are not allowable, but as they are 
.Pop-3-"', conſonant to the rules of law and reaſon; and it is plain here, that 
#. Co. 13% No preſent or future uſes are limited to thoſe that ſhould be after- 
x. val. 675. wards born, and no matter can be collected out of the parties in- 


teat to help them. 


„  WALMSLEY accorded.,, This rule is to be obſerved. in uſes. 
In]. every caſe there is to be donor and donee, who' ſhall take 
as well in limitation of an uſe, as of an eſtate executed: and al- 
though the common law knows nothing of uſes, yet now by the 

. ſtatute an uſe is an eſlate; and to take ſuch an eſtate; e 


/ 


* „ verſe Let it was ſaid, that . apparent” was ſurpluſage. Sed non . 


5 
« 
b 
0 
U 
0 


when it ij limited in poſſeſſion, it muſt take in po 
u 


cuted.— BE AUMOXD agreed in omnibus. , 
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* 
G F 


* 


Trinity Term, 36. Eliz. In C. B. | 335 


to be a donee. As if a gift be made to the father, et primogenito Pprnter 
filio, if he hath no ſon then, the ſon born afterwards ſhall not . enen. 
take, and the uſe ought to be obſerved as it is appointed; and 

Rachen, and in „ 198 , 


future, and in expectaney when it is ſo limited; but there muſt be pied. 296. 


xdonee to take a ſuch a-time as it is limited (6). And where it 4 br 


though his meaning was (as it appeareth bythe words) that his: 
heir mould take as à purchaſor; yet it was ruled according to the | 
rules of law, and not according to his meaning; ſcilicet, that he Ante, 321. 


* ſhould take it as a fee executed in himſelf. And it ſeemeth, that Meet, 7a. 
if a limitation be to the 1 heirs of J. S. and he hath iſſue a 


daughter; and dieth his feme enſeint with a ſon, who is aſterwards 
born, yet the daughter ſhall retain it, for ſhe was. in the eſtate exe- 


' Owen contra for the intent here appeareth, that all the children 
ſhall have it; for procreatis referreth to thoſe that were born, as to 
thoſe that ſhall be born; and an uſe is a matter of conſcience. —Bur 


it was adjudged by the other Juſtices againſt the daughters. 


Ik be Lord St. John againſt Talbot. | Carts 
RFEITURE of marriage. And counts, that the father of the In bet caſts 
defendant held of him by knight-ſervice-and died, the defen - nder of mar- 


Cant, bis heir, being within age; whereupon the plaintiff rendered — 8 


him a marriage; and he refuſed and married himſelt efſewhere, andyt post. 468. 
his full age intruded ; the double value of his marriage not being o Lit. 82. 
ſatisfied. The defendant acknowledging the tenure and marriage, Co. Jac. 66. 
traverſeth the tender. And it was thereupon demurred; and ruled, 5. Co. 126. 
that the tender is chiefly traverſable in this caſe. 


But THE CovxrT held, that in a valore maritagii, the tender is 
not traverſable, for the lord ſhall have it without tender,—Ax- 
DERSON and W ALMSLEY held, that if the heir marry himſelf be- 
fore tender, the lord ſhall have only valorem maritagii, and not the 
forfeiture ; for the tender afterwards, when he is married, is in 
rain, for he cannot accept of it, and it ſhall not gain to the lord the 
double value (a). ö 


(#) This tenure by knight ſervice is now wholly taken away by 13. Car. 3. c. 24. and 
Vaverted into ſree and common ſxage, 
| | Gurney 


Y 
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pound above 
e.; and for action given by 


' the nature of the And after divers 


| — — the variance found was not material. 


a e Dxvr for 35). For their fors, as ſheriffs of Londen, for execut 
be allowed nd. ing a ad ſatisfaciendum directed to them; and demanded 


is the pound for py force of the 29. Ex. c. 4. twelve-pence in the pound for the 


pur regal one hundred pounds, and ſixpence in the pound for the ref. 


due. It was n demurred.—Firſt, Becauſe there is not any 
the te.—Secondly, Becauſe they ought to have 
but fixpence in the pound, where the ſum exceeds fifty pounds, 
nnd not to take twelve-pence in the pound for the firſt one hun. 
for the refidue.—And fo THE Covar 


2 
Pot. 65 dred pounds, and fixpence 


Sr a the firſt argument in both point. — dd pere, quia ad- 
| Coro. Jac. 103. Jyournatur. | 
- $ Conn, Dig 59h, 599- 2. Tem Rep, l. 255 


Cann 4 - 


* ” 


Ferrer againſt Johnſon. 
Acco vpon the caſe, for diſturbing him of an office. The 


wen the decla- laintiff made a ſpecial title to it, and a ſpecial verdict was 
Cn ue found, wherein a title variant in part from that which was alledg- 
jury in a matter ed, was found. ut 7 | 
not eſſentĩal to | 


- ts it —— "_ Cvur1AM, that not- 
adtion, is imma- withſtanding the variance, the plaintiff ſhould have judgment: for 
— WALMSLEY ſaid, that the diele in this action was ſuperfluous, and 


* 


Poſt, 839. N. 
Bull. u. r. 76. And it was held yzx CVRIAM, that: if one grant an office of 


Dougl 194- bailiff or ſteward, or the like, with the profits thereof, without 
402+ 665. rendering an account, he cannot diſcharge the grantee, but he ſhall 
. Term Reps continue to have the profits of the office; but otherwiſe it is, if no 


71. c 4 , fee or profits had been granted for the exerciſing thereof.—Ahd 


| Cre. Car, 279. WALMSLEY held, that one may grant an office, habendim after the 


— . ERC OE And the 
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Michaelmas Term, 
36. & 37, Eliz. In the Queen's Bench. 
Fir John Popham, Knt. Chief Juſtice. 
Sir Francis Gawdy; Knt: | 
John Clench; Eq. :  Fuſtices- 
Edward Fetiner, E/q. 1 
Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 
Ro. Blackwell againſt Eyre. | Back 4 
uu Term, 36. Elix. Rall 404. | | 
22 And declared; guid cùm quidam exitui in qud- In an action 


1 dam attione eject firme of the leaſe of Blackwell the plain- upon promiſes 
| tiff, junctus fuit inter Anth. Buxton querent et R. Senior et ig b. on 
Gee. Nedbam et Hen. Bradly deferidarits; ad quem exitum triandum, plant 2 
the ſaid Auth. Buxton had ſued out a venire facias; the defendant; in forbear to en- 
conſideration that the ſaid Auth. Buxton and R. Blackwell the force their title 
intiff, ad triandwn exitum prædic? parcarent mforcjare their title, the declaration 
{ darent tenuem et parvan, evidentiam ſuper triationem exitus verſus a S . 
frafat' R. Senior, Geo. Nedham,. et Hen. Bradly, aſſumed to pay to . was 
the plaintiff two hundred and 28 pounds, ſ eil. twelve joined in qa. 
for K at the feaſt of St: Michael next enfuing, and twenty-fout . and ſo _ 
** pounds at every other feaſt of St. Micbael, until the two hundred 3 
and ſeventy pounds were paid; and if default of payment ſhould . LP. 
xe made of any of the ſaid ſeveral ſums by the pune of one found that 1% 
u 


month, then he would pay for every month after ſuch default Me were 


of | en GEIRUIT 23 A 
| twenty ſhillings nomine peng; and, alledged in fact, quid exitas Joined, one up-. 
* gell mem fr and that the ſaid 4. Buxti and the plain- ih. . 4 
fag tiff ſpared to enforce their title, atid gave but ſniall evidence ſuper p.cia/pha. = 
And riatianem exitus predif?” againſt the ſaid R. Senior, G. Nedhum, et The Court held, 
the H. Bradly, fic quid juratores juratt ad triandim exit predie” direre, 1 
the that the ſaid K. S. G. N. 4 H. B. were Nor cutLTY; and al- © dat 


lges in fact, that the defendant did not pay the tid twelve aud nchreg u. 
pounds at the feaſt of Micbhaelmas aforeſaid, and that thirty-four both the iſſuct, 
months are paſſed fince the aid feaſt, after the faid feaſt, fill they C. zog 
tenth of June, 35. Elis. and that the defendatit had not — 35t. 

the ſaid twelve pounds at the ſdid feaſt of St. Michaz!l, 32: Elz. 

nor. within one month after, not the thirty-fout pounds forfeifed 

mine pane: and for the non-payment, &c. he brought his action. 

The 7: e. 1125 p/it. The juty a ſpecial verdict, that in 

the ſaid firſt action of eje&ione firme there were two amet ey. 

ſe. R: S. pleaded © not guilty,” and G. N: and H. B. pleaded . a 

* farrender of tlie term,;” and iſſus upon 4 of ſuper _ 

materiam; Wc; The queſtion was, If this verdi@ be tor the plain- 

uff or the defendant It was moved, that the wotd exitus was 4 

Nan word, and might be referred to both ths iſſues and fo is + 

good reddendo ſingula ſingulis, and relied upon 28. Edw. J. pt. 97. 
al; Edi, 3. 1 Brie 4. Hen. 6. pl, * But it was Aber 
that although 4xitus be general, and may be referred to diver 
ues, yet it being 4 with quidam, this reſtrained it to one; 
ud juntuð fuit is in the fngular number, arid ſheweth it canyot 
GRO; BLIZ, PART 1 Z R 


333 Michaelmas Term, 36. and 37. Eliz. In B. R. 


Braexwttt be intended to refer to more iſſues. And the plaintiff afterwards 
againf ſheweth that exitus predit? triatus fuit : and that the jurors ſaid, 
Evan. that they three were not guilty, ſheweth his intent to be, that but 

one iſſue was joined; and the verdi& findeth the contrary to it; 

and ſo he hath failed of his conſideration. —But THE Cour held, 
that the words quidam exitus being general, ſhall refer to both; and 
in this it may be intended, that they meant both; and in that it 
is afterwards ſaid, that the jury found them not guilty, this is 
but nugation; and he needed not to have ſpoke of the verdict, 
and. ſo is not material: and of that opinion was THE wHOLE 

7. Com. Dig. Coux r. Et adjour'.—At another day it was moved again, PoPH av 

** and Ga wo being abſent. And CLencu and FEnNe held their 

| former opinion. 

1. Salk. 334. And then another matter was moved, that it was not ſhewn 

how long the payment of the twenty ſhillings ſhould continue; 
for it is not ſaid, quenſſue the plaintiff ſhall be ſatisfied. —But they 
held it not material, for it ſhall be intended till they be ſatisfied: 
and they gave judgment for the plaintiff, and ſaid he might have 2 
writ of error if he would. 
' Cart 2, . Button againff Wightman. 

A och I JECTIONE FIRMA, for lands in Harrow, upon a leaſe 

a — EN. Lord North. Upon fpecial verdict the caſe was, © of, Hen. 8. 

* Arademid” © the dean and canons of Chri/i-Church in Oxon were incorpo- 

— fs rated by the name of The DEAN anD CHAPTER OF THE 

* CATHEDRAL CHURCH OP CHR1sT, OXON, ex fundatione regis 
although the ** ww 8. d 1. Edw. 6. they make a feoffment to Edward 
college was #* Nerth, by the name of TIE Dean AND CHAPTER or 

mn * in 4 THE CATHEDRAL CHURCH OF CHRIST in Academid Oxon a 

charter of incor. undatiane Regis Hen. 8. Afterwards, 12. Eliz. they make a 

poration, but ** leaſe of the land for years, by the true name of their corpora- 

in % * tion to the defendant.” And the jury find further, that the 
only. city of Oxon, and the univerſity of Oxon, ſunt unum et idem in cir- 
* cuitu ; but the liberties of the univerfity extend further than the 
limits of the = (Bip aw queſtion was, If this addition © in 

** Academia” be ſuch a miſnomer as ſhall make the feoffment void 
—FENNER. This miſnomer is a material variance, for the place 

of the name of a corporation is material ; for a corporation cannot 


Poſt. 427. 


be without a name, and Oxon, et Academid Oxon, are diverſe, que. 


in uno cadere non poſſunt, although both contain the ſame thing. As 


a grant to an abbot, and all the perſons of the convent, or to 2 


mayor, and all the perſons of the corporation, is not good, 
13. Edw. 4. 22. Edw. 4. for it is not by the name of their 
corporation ; and it is no addition to name one of the univerſity 
of Oxon; and that they are both of the ſame content, is not ma- 
terial. —PorH am, CILEN R, and Gawpy, contra. We all agree 
there muſt be a local place of a corporation; and ſo it is here, 
though not ſo preciſely ; and the recital of the local place by another 
name is good; and it is not neceſſary to recite the place by the 
very letter of the place, 44. Edw. 8 J. 16. a recovery was hi 
: the prior of the Hoſpital of St. Fehn, of Jeruſalem ; and in 
a fſeirt facias upon it, the word Hoſpital was omitted, yet held 
10. Co. 325. a, 2 L. F Edi. 4. 20 the Caſe of the Abbot of Tork, e. 
Desen, and the univerſity of Oxon, are by intendment both one, 
and ſo are in common Knowledge. 28. Hen, 6. pi. 8. the Coje 7 


/ 


- 


Michae'mas Term, 36. and . Eliz. In B. R. 390 


prior, &c. And if a corporation be made of a town, and then it Bf ron 
is made a city, and they grant land by the name of a city, it is good. 8 
And by Porn an: An univerſity is as much a local place as a 
town, and there be divers colleges founded in Academia Oxon, 
without any other place; which doth prove it Is a local place, and 
is all one with the city. And there is a great diverſity in the 
name of a corporation, between the name before the place, and 
after of the place ; for that which is precedent before the place 
dught to be preciſely obſerved ; but in the name of the place, it is 
fuficient if it be ſhewn by circumſtances. And therefore Ox6r 
and the Univer/ity of Oxon being both one in common knowledge 
and ſpeech, and well known; a grant ſhall not be avoided by this 
miſnomer,—And * was given for the plaintiff, and the de- 
f:ndant immediately brought a writ of error. 
Jordan agdinſt Cleabourne. | Caxr 4. 


houſe cloſe. After verdict for the plaintiff it was alledged in 9e{ription is 
arreſt of judgment, that an cjectibne firme lieth not of a cloſe, al- not besen in 


and Gawby. It is but a perſonal action, and a treſpaſs in its na- le for land by 
1 any deſcription 
without ſhewing 


gg @7 ®-x * 


Machina Piece; and being found for the plaintiff, it was moved Cco. Car. 433 · 
in arreſt of judgment, that an 2 frme lieth not of a piece 75, 


of land without ſhewing the number of acres. Vide 5. _ — — 
and ad- 11. Co 


phy. 451 Edw. 3. Brief” 588. 11. Hen: 4: pt: 44. Co. 83. 
Judged that the cjechione firmæ was well brought. lat upon a writ x. Salk. 30 

of error, the judgment for this cauſe was teverſed,—NoT A. Eafter, Ld. Ray. 1470. 
$$: Eli. Roll 43. in Penn & Merevill, EjecTionE FikME de 54 2963: 


nd virgath terre ; adjudged ir the exchequer-chamber, that it g. K. f. 125. 

leth not. | oP | I, Burr. 623. 
; 3. Bae. Ab. 169. Dougl. 305. Cowp. 349 
Ireland's Caſe: | Cars 4. 


Lon upon a judgment in à replevia in the common pleas, A nonfvitin 
The declaration was in Eaffer Term: the defendant; imparled, is after 
and afterwards pleads, and nothirig done more in Michaelmas — 
Term, In Hilary Term the plaintiff replieth, and they were at 3. Hes. g. — 
_ After evidence, and before verdict, the plaintiff was non- though the jury 
15 but the jury gave a verdi& for the damages. The rt alcſs damages 
8 igneth this for ertor, that it was a diſcontinuance.ä— Tux oun Thad EY 
eld it to be a manifeſt fault, and the plaintiff might aflign it, Pag. 413. 
ough it was for his advantage. And it was held, that though 3 
— was ou for the damages, yet it is but in the nature of an —— __ 
Wen of office; and therefore it is a diſcontinuance not helped x; me 46 
Hr 1 Hen. 8. c. 30. or 18. Eliz. c. 14. as diſcontinuance "m1 
verait found, The judgment was reverſcd. 
: 2 


% 


Cazz 5. | Long againſt Michell. | 
In B. A. i the TORROR of judgment in the common pleas. The error aſſigned 
record * N E was, That the judgment was given upon a verdict by n/i — 
9 e and there is no record of the poſtea, nor the writ of habeas corpora 
not properly Certified, nor in the cuſtody of the eſtos brevium, which is the 
certified, the Office for this purpoſe: and upon a writ of diminution it was certi- 
Judgment on fied accordingly. But it was alledged, that inaſmuch as in the 
8 be plea roll the record maketh mention, that the verdict was given 
2 and certiſied, and judgment given upon it, it is well enough; for 
Poſt. 367, 368. this is the principal record. —But THE Court held, that every 
5 0% ot Officer bath his ſeveral charge, and their courſe is to be ob- 
Farc v. Denn, ſerved. In the common pleas the courſe is, that the plea roll ſhall 
2. Burr, 363 be warranted by the record of the pg, which is always to remain 
with the cos brevium ; and when it is not warranted by it, it is 
erroneous. But in this court the plea roll is the chief record, and 
the poſtea is entered in it, and Judg ent given upon it; and if the 
= be certified, and is afte loft, it is not much material. 

herefore for this cauſe they held it error. Sed adjournatur. 


Griffith againſt Williams. 
Hilary Term, 36. Blu. Roll 610. 


Cas 6. 


FjeAment in — — a judgment in Wales in cjectiane firma. Firſt 
rror, 


. 8 the words vi et armis are not in the declaration.— 
tel by plains Second Error, The fuit there was by Plant, whereas it ought to be 
uſing the words by Original. WILLI AIs, /erjeant. None of theſe are errors. For 
»i «t . as to the firſt, it may be one way or other, 7. Hen. 6. 2 4 
F. N. B. 440. 17. Edw. 3. pl. 1. and it is after verdict, and is but matter of form, 
and cited a precedent, Trin. 33. Elix. Lawſe!l & Spring, that this is 
helped after verdict. And as to the ſecond error, the 34. Hen. 8. 
c. 26. which appoints, that for lands in Males thee action ſhall be 
original, is to be intended in real actions, in which lands are 
demanded, but this action is in the 2 THE COURT 

held, that judgment was to be affirmed: Sed adjournatur. 


Carr 7. Laurence Tanfield againſt Rogers and Watſon. 
3 1. 1 1,106 2 ' Eafter Term, 36. Eliz. RS . 

= oy DEPLEVIN for taking of cattle at Clanfield in com Oxm'— 
Ki ae. R Rogers wos in his "Fo right, and Fox ug bailiff of Chaps 
meſnes of» man and his wife, made 1 for damages feaſant, as in their 
manory/ae cia freehold. The plaintiff. faid, that long time before the taking, 
— wr J. Edmuns was ſeiſed of the manor of Clanfield in fee, and gave it 

ing che an- to Thomas his ſon, and Agnes his wife in tail; and that Thomas died, 
cient tet for having iſſue by the ſaid Agnes two daughters. . Agnes enters, and 
the ſcite and by indenturè 25. Elz. let to J. Fox the ſcite of the manor, a 
debe bur h, All the demeſne lands of the ſaid manor, and all other lands with 


being ſeveral, 4-4 
they are as ſeveral leaſes. S. C. Owen, 119. Ley. 74. 77. Cro. Jac. 458, 8. Co. 55. 139 J. 
2%. Moor, 199, Co. Lit, 44- Cre. Car, 23. 3. Bac. Abr. 363. 4. Bac Ab. 343. B, R. H. 246 


— 4 


"ro Salk, 390+ — ; _ ; >, «a ſcite 
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« ſcite and demeſnes and gon therewith: letten gl. 6s. 8 d. Taxis 
« and yielding and paying for the ſaid manor and premiſes there- _ againſt * 
« with letten, 91. 10s.” and conveyed the eſtate of J. Fox to him- Wirz 
ſelf, and that he put in his cattle ; and averred, that the land where s 
the taking was, was at the time of the leaſe parcel of the demeſnes 2. Term Rep. 
of the manor, and were in the poſſeſſion of the ſaid J. Fox; and that“; 

the ſaid ſcite and demeſnes had been uſually let for twenty years 
before, and that the rent was the ancient rent ; that they were not 
then in leaſe, and that the leaſe was not without impeachment of 
waſte ; and that Agnes is dead, and the two daughters were the 
heirs of the body of Agnes, in whoſe right the avowry was. The 
defendant demanded oyer of the indenture, which was entered ut 
ſapra; and pleads, that the manor was not let for the greater part 
of twenty years before the leaſe made ; and upon this the plaintiff 
demurs. The queſtion was, If this were a good leaſe for the ſcite 
and demeſnes which had been uſually let, and avoidable for the 
reſidue (a): or being both joined in one leaſe, is avoidable in all? 
—And 1t was moved, though it be by one indenture, yet the words 
being ſeveral in the demiſe and the habendum, and ſeveral reſerva- 
tions, this is not a joint but ſeveral leaſe ; and one leaſe for the 
ſcite and the demeſnes, and another for the refidue of the manor, 
14. Eliz, Dyer, 308. Winter's Caſe. But admitting it to be a joint 
leaſe, yet when one rent is reſerved for the ſcite and demeſnes 
which had been uſually letten, and another rent for the manor, 
ſo the rents are ſeveral and diſtin, and ſo no prejudice to the 
iſſue in tail, and no danger of — dot of the other 
part it was urged, that this is an entire leaſe ; for when ſhe firſt lets 
the ſcite and demeſnes, and after lets the entire manor, it is as if 
ſhe had let the manor entirely, and the rent reſerved as iſſuing out | 
of the whole manor.— At the end of the term it was moved again: Vide Moor, 97« 
and all THE Jus rrexs reſolved there are ſeveral reſervations ; and 4, Leon. 27. 
ſo the leaſe is good for the ſcite and demeſnes ; and it ſeemeth that 

theſe ſeveral reſervations, and the ſeveral words in the habendum, 5 Co. 35. 
make it as ſeveral leaſes : but they ſaid it was not much material 

whether it be ſeveral leaſes, in regard there are ſeveral reſervations, 

And it was adjudged for the plaintiff. _ 

(a) See the 32. Hen. &. c. 28. f. a. 


8 Cherbourn againſt Rye. | Cann s. 

DEBT upon a leaſe for years of a houſe and land. The defen- gu. If the re. 

dant pleads, that the leſſor had entered upon part of the land «ntry of a leſſee | 
let, and that he had pulled down part of the houſe, and ſo had ſuſ- N entry 
pended his rent. The plaintiff replieth, that the defendant had re- ,_; — 
entered into the land, and into that part where the houſe ſtood. part of the de- 
And hereupon it was offered to demur.—Bx0MLEY moved, if the miſed premiſes, 
rent were not revived by the re- entry into the land where the revives the rent? 
houſe ſtood. —Pornam and GAwnDY conceived the rent is not re- 1. Roll, 9 
vived ; for when the houſe was let, it is part of the cauſe for which See the caſe of 
the rent was reſerved ; and when the leſſor had taken from him _ v. Cope, 
Part of the benefit, ſcil. the houſe, yet his re-entry Far the land d the cats 
where the houſe ſtood, doth not revive the rent. FENNER and there cited. 
erxxven doubted, Et adjournatur. q 4 


2 3 Peter 
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"Cart ge : 

e E | Peter Palmer againſt Boyer. _ 
Words impesch-· ACT ION FOR WORDS. That he being a counſellor atlay, 
ing the len- © and ſteward to J. S. of his manors, the defendant ſaid of him, 
7 e , He is A paltry lawyer, and hath as much law as a jack-an-ape.“ 
in His prof by ; . . 
are actionable. Upon not guilty pleaded, it was found againſt him, and damages 

twenty pounds. And it was moved that the action lieth not; for / 

it is not ſaid, he had © no more law than a 8382 

it was adjudged for the plaintiff; for the words are ſcandalous, 

and A him in his proſeſſion. 


rasen 


Cel 10. 1 Baxter againſt Shade. 


P 
Words which ACTION FOR WORDS. Thou art a forſworn jack in the - 
impeach the in- court baron of D. Thou haſt ſworn me out of twenty ſuil- t 
tegrity of an of- ** Tings rent, and haſt me on thy ſide.” Adjudged that the action 
| 8 ation- Jay, and the plaintiff recovered. "OF 
Poſt. 438. 7. Hawk. P. C. ch. 6g. 8 ; 


Casx 17. Ball agaiiſt Roane, 


Trinity Term, 35. Eliz. Rel! | 


The plea of DERT upon an obligation of 8ol. The defendant pleads, that 
fertig —— 


racbment” 
— debt. due to the defendant in the hands of J. S. in ſatisfaction of = 
on bond, goes pounds due upon this bond; and demanded judgment of the bi 
in Her, and not and prayed it might abate. And to this the plaintiff did demur; 
in 6batement. for this amounts but to an acceptance of part pendente bills, which 
3 | goeth in bar, and not in abatement.— And it was argued by 
2 _ '* GopFr EY for the plaintiff, and"ALTHAM for the defendant. —ANS 
N . all FE Cour (except PoryAam) conceived that it is a plea in 
Doug). 363. bar, and not in the abatement of the bill; for the plaintiff for this 
part is to be barred for ever; and this receipt of parcel is a lawful 
act. But if the de n2ndant enters pending the writ, this ſhall 
abate the v xi: 4 for his entry may he unlawful.— And FENNER 
faid, it hath been ſy e djudged in the common pleas. Vide the Bo! 
rie, Jg 159.2 precelent accordingly.—And they ode 


the plaintiff pending the bill brought againſt bim a plaint 


: 4 

Words of dif. AET ION FOR WORDS. „There was never a purſe cut t 
grace and te- within twenty miles of Mellingborougb, but thou hadſt thy 1 

| proach ſhall de fd part in it.” And avers, that ſuch a purſe was cut, &c. and he i 
2 — had no part in it.—And it was moved, that an action lieth not; 0 
Ante, 308. for it is not ſaid he had a part of it as a 2 in the felony ; for c 
9 Dig. he may have à part in it in the loſs, and ſo it is no ſlander.— But it l 
— was adjudged for the plaintiff; for the words ſhall be taken to be 2 
ſpoken in the worſt ſenſe, in diſgrace and reproach of the plaintiff. 
Nor, Serjeant Yelverton cited a caſe, N 2. Eliz. Sir Edward | 

Haflings brought an action for theſe words: You have procured F 

a pcrjured man to ſeek my blood; and ruled, that an action did 

not lie. But FEXNNER ſaid the caſe was not adjudged, but ended t 

by his arbitrament. ä 

{ 

Car 12. 2 May againſt Middleton. 

| | | 

{ 

| 

| 


in Londep, and there by cuſtom had attached forty pounds of a debt 
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ſo, againſt the opinion of PopHAaM ; becauſe the — by his Mer 
own act doth falſify his own writ. But it was faid a recovery is ä 5 
by act in law, which may help the caſe; otherwiſe of a bare ac- 
ceptance. =» 
Brent againſt Ingram, Car 13. 
ACT ION FOR WORDS. For that the defendant ſaid to A father may 
J. Brent, ſon of the plaintiff, in the preſence of divers, Thou maintain an ace 
« ( præfat. J. Brent innuendo) and thy father (innuende the plaintiff) — parry 
« were both perjured ; and 1 (innuendo the defendant) will prove — — 
« you both perjured.” Upon not guilty, it was found for the averring that he 
plaintiff, damages twenty pounds. And it was moved in arreſt of is his fon. 
judgment, that it was not averred that J. B. was the ſon of the Cro. Jac. 444, 
plaintiff, —But it was held well enough, for that it was alledged, “ Stra. 899. 
that the words were 1 to J. Brent his ſon. And it was ad- 
judged for the plaintiff. 


Lacy againſt Whetſton. Car 14. 


A SSUMPSIT. And declared, that whereas there were divers On a ſubmiſe 
controverſies between the plaintiff and defendant concerning fion concerning * 


the right of the office of ſteward-and clerk of the court of pleas in — N 


Peterborough, and concerning the right of the court of pypowders dirrator award 
in Peterborough, and concerning the office of ſtewardſhip and clerk that for divers 
of divers courts of the dean and chapter of Peterborough, and con- other conſidera- 
cerning an pong of ſix pounds thirteen ſhillings and four- uon one party 
pence granted by the dean and chapter of Peterborough to i: S.; 1 
and that whereas they ſubmitted themſelves to the order of gcjent ; for it 
Mr. Heron de præmiſſis fend; the defendant, in conſideration ſhall not be in- 
that the plaintiff of his part aſſumed to ſtand to the award of tended that 
Mr. Heron, did aſſume to ſtand to and perform the award and — * 
order of My. Heron de præmiſſis fend'. And alledges in facto, {crence, and bis 
that Mr. Heron made an award, that the defendant ſhould have i co the of- 
and enjoy the ſaid office of ſteward and clerk of the pleas, and of fice is implied in 
the ſaid court of pypowders, without interruption of the plaintiff ; 1 
and that the plaintiff ſhould enjoy the ſtewardſhip of the courts of 2 
the faid dean and chapter of Peterborough, and the court of y poto- Ld, Raym. 664, 
ders, without interruption of the defendant ; and alſo the 4 an- 

nuity of fix pounds thirteen ſhillings and fourpence; and that the 

plaintiff ſhould make an aſſignment of all his right in the ſaid of- 

fice of ſteward and clerk of the court of pleas in Peterborough, and 

of the court of pypowders there, to the defendant in ſuch manner 

as he ſhall adviſe ; and further awarded, for that the defendant 

had exerciſed the ſaid office of ſteward of the courts of the ſaid 

dean and chapter without the aſſent of the plaintiff, and for divers 

ather conſiderations, and for the quieting of all controverſies be- 

tween them, that he ſhould pay to * plaintiff thirty pounds within 


three manths then next enſuing : and for non-payment of the 
thirty pounds he brought this action. Upon non aſſumpfit pleaded, 
it was found for the plaintiff, and damages forty pounds.——And it 
was now moved in arreſt of judgment: Firſt, That the arbitra- 
ment is not made according to 2 ſubmiſſion; for the ſubmiſſion 

44 | Was 
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Lacy was for the right of the office, &c. and the award is only, that 
EX, _,. the defendant ſhall enjoy the office, and ſpeaks not of the right of 
err! the office. —Sed non allocutur; for the award is, that he ſhall enjoy 

the office, which doth imply the right of office ; end the — is, 
that the plaintiff ſhall an aſſurance of the right of the office, 
which is as much as the ſubmiſſion requireth,—Secondly, it was 
moved, that the award is, for that the defendant had meddled with 
the office of, &c. without aſſent of the plaintiff ; and for divers 
other conſiderations, and for ending all controverſies, that he ſhall 
pay thirty pounds, &c. which is void; for that the arbitrator 
awards this for other confiderations, with which he was not to 
meddie, and for the ending of all controverſies which is out of the 
ſubmiſſion; for he was to meddle only with the controverſies con- 
cerning the offices, &c. and the ſubmiſſion is to his award /uper 
præmiſſis.— Sed nan allo atur; for other conſiderations being but ge- 
neral parlance, implies nothing, except expreſs conſiderations 
were ſhewn ; for otherwiſe none ſhall be intended: but if any had 
been found which were not within the ſubmiſſion, this would 
Poft. 661.353.” make the award void for that part; ſo in that it is awarded for 
267. the ceaſing of all controverſies between them, &c. it ſhall not be 
intended there were any except concerning the offices, if none be 
ſhewn in the award or by averment ; and this being ſo in a ge- 


neral itendment, is good. And it was adjudged for the plaintiff, 


: Camry Walter Dennis againſt Wells. 
Michaelmas Term, 34. & 35. Eliz. Roll 147. 


Tf part of a debt ERROR of a judgment and execution ſued in the common pleas. | 


be levied on a Error aſſigned was, For that the ſaid Fells recovered againſt 
F. fo. ane the the ſaid Hanus a debt of four hundred marks, and had execu- 
— ſues a ca, tion by fieri facias ; and upon it the ſheriff returned, that he had 
fa. to outlewiy levied ninety pounds, parcel of the debt, and had the money in 
Tor the while court; and that Dennis the defendant had no more goods; unde, 
— * np. Sc. and notwithſtanding Wells ſued a capias ad ſatisfac* of the 
reverſed, Whole four hundred marks, and an exigent upon it. Upon which 
Roll. Dennis was outlawed ; and to reverſe this outlawry and execution, 
F he brought a writ of error. — And for this caufe it was held clearly 
by THE Coux x, that the execution and outlawry were erroneous; 

for it ought to have made mention. of the ninety pounds which 

was levied before : and the outlawry and execution were reverſed ; 


but no error being afſigned or found in the judgment, that was af- 
firmed: 44. Edw 3. 12. 4. Hen. 7. 


Carn.r6. - | Callard againfl Callard. 


A father, bring FJECTIONE FIRMA. The cafe upon ſpecial verdict wa, 

.d in f.e, in That Thomas Callard being ſeiſed in fee of certain land, in con- 
confide-ation of ſideration of a marriage of Euftace his ęldeſt ſon, ſaid theſe words 
. udn (being upon the land): * Euſage, ſtand forth; 1 do here, reſerving an 
the band. '« Fa. ©* eftate for my own and my wife's life, give thee the/e my lands and 
« face, fand „ RARTON, to thee and thy heirs.” The queſtion was, If this was3 
*( forth; Id, good feoftment to Euftace ?=CoKke, Attorney General, for the plaintiff. 
32 * +2 Fpere are two points to be conſidered: F ich, If this ſhall invre as a 
2 my own and my wife's hfe, give thee theſs my lau and nA Ho, to thie and thy bei-. — Adjudged (on 
2 writ oi crror) at to be a go feoif.oem 3 for tat an uſe cannot ariſe by parel. Ante, 270. 
NN : — — n RY 1 feoffment 


. 
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| 
at feoffment to the uſe of Thomas Callard and his wife for their lives, Catrans 
of and after to the uſe of Euſſace and his heirs ; or if it be an im- againſt | 
y mediate feoffment, and the reſervation void? Secondly, If it be Le. | 
8, not a feoffment, if the words ſpoken, being in confideration of | 
e, marriage, the uſe ſhall arife out of the poſſeſſion of Thomas, and 
as ſhall execute by the ſtatute of uſes, although it be without deed ?— | 
th FizsT, It ſeemeth that it is a good feoffment, and the uſe ſhall Plowd. 304. ; 
1 ariſe upon it, although the words reſervant are firſt; for ſo the <; ox 7 
1 Court is to conſider it, to make all to ſtand together; and in 115. th 1 
* 22. Eliz. between Hare and Barton, it was adjudged, that where Be 544. 
to one giveth lands to J. S. reſerving a rent to the feoffor and his Co. Lit. 48. * 
te heirs, habendum to the feoffee and his heirs ; the reſervation being 2 Com. Dig. 58. | 
ol before the habendum, yet the feoffment being by indenture, it is r. Wocder Ces. 
er well enough; for the law ſhall marſhal it according to the intent. 502. 
e- So here it ſhall be intended as following, and to ſhew the intent of Gib. Uſes, 65. g 
15 the parties, and not to make it all void. So, Admitting that 114. | | 
ad the reſervation is repugnant, and it can be no feoffment,. yet the Dou. 26. 1.35 
lc uſe ſhall ariſe and execute by parole; for it is out of the ſtatute of 
of enrollments ; for this doth not hinder the raiſing of any uſes, but 
be only upon bargains and ſales, which ſhall not execute by bargain 
be Par ſale, but by indenture enrolled ; but all other uſes are at the 


. common law, which ariſe upon conſideration upon marriage, &c. 
f. But he did agree that an uſe ſhall not ariſe upon general words, or 
words ſpoken in future, but in preſenti ; as to ſay, © If you do 
„ ſuch a thing, I will give you my land.” But upon words 


ſpoken adviſedly, and by reaſon of a valuable and great confide- * 

ration, and ſpoken in præſenti, as, I do here, &c.“ which is an 
4 immediate gift. And he had ſeen the record of the caſe 12. Eliz. x 
ſt Dyer, 296. and the words were upon communication of a 18 
u- marriage to be had; I éwill aſſure after my death Old- Acre to 
ad my ſon,” it was ruled no uſe ariſeth: and the reaſon ſeemeth | 
= to be, that the words were ſpoken in futuro; and therefore if one | 
le faith to his ſon, in conſideration he is his ſon, * 1 do give thee | 
he my manor of D.“ this is ſufficient to raiſe an uſe; for they being 
ch words ſpoken with adviſement, and for confideration, it ſhall be 
N, intended a gift of the land. —Gawdy. I have not ſeen any book, 
ly that at the common law a uſe ſhall ariſe b ole, but in a 
8 bargain and ſale which is by reaſon of the conſideration given for 
n the land, and that is the reaſon that a fee doth paſs without the 
|; word heirs ; and in this caſe an uſe ſhall not ariſe; for it — | 
K. his intent was to paſs the land by way of feoffment, when he 


faith, * Stand forth, I do here give thee this land, &c.“ which is 
void by way of feoffment, for the reſervation preceding it is re- 
ugnant to the livery, for it cannot inure in futuro.—-FENNER, 


7 he reſervation is void, and it ſhall inure to Euface preſently ; 

* and an uſe by parole upon good conſideration is ſufficient.— 

98 CLexcn, It 10 1 inure as a feoffment to the ſon, and an uſe ſhall 

n ariſe to the father, &c. and ſo the intent of all the parties ſhall 

id be obſerved. | 2 | x) 

2 At another day it was moved again: and POPHAM faid, (a) ses 8. c. 
. they were all reſolved that judgment ſhall be given for the Popham, 47. 
a plaintiff (who claimed under Eftace); and being moved to Mn" the rea 


ew the reaſons of their judgment, they would not (a).— opinion 
But Gawpy ſaid, he was clear of opinion that an uſe ſhall not — wy 
it Wiſe by parole, Porn am and FæxxER ſaid, they were clear of 
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Certrans 2 contrary opinion; and PoPHAM ſaid, that 7. £dw. 6. it was 
22 adjudged, that an uſe may riſe by parole, and he could ſhew the 
record of it. Fenner ſaid it was a good feoffment, but would 
ſay no more. And it was adjudged for the plaintiff (a). 
(a) Sed vide S. C. Moore, 687. 2. An- Hob. 170. Co, Lit. 48. 2. Com. Dig. 569, 
derſon, 64. where it appears that the judg- 2. Bac. Abr. 487.—By 29. Car. 2. c. 4 
ment was reverſed on a writ of error to the all eſtates created by livery and ſeiſin only, 
exchequer chamber. See alſo 2. Roll. not put in writing and ſigned by the parties, 
Abr. 788. 1. Vent. 140. 1. Sid. 26. $2. ſhall be eſtates at will, 


Cart 27» Bold. againſt Bacon. 


Ns. 1fan action ACT ION for flandering his title. And declared, that whereas 
| for flandering William Bacon, brother of the defendant, had married one 
> 7 ·᷑ 1/abel, and died, and afterwards the plaintiff married her; and 
' words are ob- Whereas the plaintiff and the ſaid Jabel, as in her right, were 
Fque and argu- ſeiĩſed of divers lands as well freehold as copyhold in fee; and had 
mentative, and made a ſurrender of the copyhold to the plaintiff and his heirs; 
Bete, and of the freehold had levied a fine to the uſe of the plaintiff and 
Ate, . bis heirs; and that whereas the plaintiff intended, and had 
Polk 425. offered to ſell the ſaid land for payment of his debts, &c. and had 
offered them to J. Cleyburne in ſale ; the defendant, well knowing 
the ſame, and envying the *eſtate of the plaintiff, and to flander 
2. Leon. 112, his title to the premiſes, ſaid theſe words: She,“ zmmends the 
3 Leon. 177- wife of the plaintiff, © was never the Jawful wife of my brother 
Ray. 4- « H'illiam Bacon, for ſhe was married before to one Nicholas 
"Co. „.. Vllingtree, who is yet alive; which marriage is fully to be 
4. Co. 18. « proved, and hath been already as fully proved as any other 
Allen, 3. * marriage can be proved :” and that by reaſon of theſe words 
. Roll. Rep. none would buy the land, &c. to his —_— of 300 pounds, 
Mo 2 4, Upon not guilty pleaded, it was found-for the plaintiff, to his 
Dali. 103, damage twenty pounds.—And it was now moved in arreſt of 
© Yelv. £0.88. judgment, that upon the matter the action lieth not; for that 
ro. Car. 140. Which is alledged is no ſlander; for it may be that Kllingrree 
4- Burr: 2422. was married to her infra annos nubiles, and they afterwards diſ- 
„or that a divorce was had between them for this cauſe; 
and then although Ki/lingtree be alive, yet it might be a lawful 
marriage with ban Bacon, and by conſequence with the 
plaintiff; and ſo is no dire& ſlander —Gawpy and CLExcH 
conceived the action lieth; for the action is brought for flander- 
ing his title, and not his perſon; and the law intends it was 2 
good marriage with 1 and no divorce was, except the 
contrary be ſhewn; and thoſe that heard the words knew not if 
a divorce was.—FENNER contra. This action lieth not but by 
reaſon of the prejudice in the fale; and this appeareth not, for 
upon a 21 or fine by a feme covert, ſhe is examined; and it 
is good till the baron doth defeat it, which appeareth not here; 

and an action doth not lie for ſlander but when it is expreſs, 
not by argument ; and here it is by way of argument, for that 
Killingtree was married to her and is alive, and ſo may be collec- 
ted that ſhe is not the lawful wife of the plaintiff; and the 
ſurrender and fine not good. —PorHAM agreed. Firſt, Becauſt 
it was ſaid it was by way of argument, and all the words may be 
true, and yet ſhe may be the lawful wife of the > we ; for 
it may be ſhe was r--contrafted to the plaintiff, and after- 
wards married to Ailiirgtree, and then to Bacon, and he died; 


2 
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and then divorced from X/lingtree, and married to the plaintiff; Bors, 
and ſo there may be an evaſion of the concluſion. Secondly, Here — : 
js no direct ſpeech, but o5//que; and an action lieth not but for "OR 
words directly ſpoken ; and cited Anne Davis' Caſe, 4. Co. f. 17. So 
if J. S. hath land by deſcent, and ſells it to J. D. and he offers 
to ſell it to B. and one faith to C. (in common diſcourſe) that 

„. is a baſtard, and this cometh to the ears of B. yet J. D. 

have no action, for it was not ſpoken directly to flander the 

title of J. D. but oblique this is no ſlander : but if he had ſaid to B. 
Take heed how you buy the land, for J. S. was a baſtard,” action 
lieth ; for it was directly ſpoken to that purpoſe, to ſlander the 
title —£t adjournatur. 


- Buckhurſt againſt Newnton. ch n. 


PROHIBITION for ſuing for tithes of faggots of oak and Tithes are not 
elm, caute/# making his libel for faggots which were of beech Payable for fag- 
and thorn, The defendant prayed a conſultation, ita quod he — — 
ſhould not meddle with the _— of oak and elm, for other- „ich the lop- 
wiſe the party that maketh the faggots may per cautelam put in a pings of cat aud 
ſtick of great wood into the faggots, and ſo prejudice the parſon «i. 
pf all the tithes of the reſidue.— But THE Court ſaid, if it be ſo, yer, 119. 
the party muſt ſhew the ſpecial matter pro conſultatiane habendd, 2. Leon. 79. 
that the oak and elm are ſo intermixt, that he cannot do other- 1. Roll. Ab. 635. 
wiſe; and = a conſultation as to that which was thorn and —_— 
beech, And 1o it was done in Molyns and Dates Caſe, where 92% 
uch a ſpecial conſultation was granted upon ſuch ſpecial plea : 

ut as it is, he can have no conſultation for any part. 


Pannel againſt Fenn. | Cask 19. 
Michaelmas Term, 35. C36. Elix. Roll 26. or Hilary Term 36. Elix. Roll 56. 


T SPASS. Upon ſpecial verdict the caſe was, John Fenn 4. makes B. 

1 was poſſeſſed of a leaſe for years; and having iſſue Fohn and aud C. his exe. 
George his ſons, and Margaret his daughter, maketh George and knee 
Margaret his executors ; and deviſeth his term to his executors term of years E 
until ſuch time as all, his debts and legacies be paid, and that they until all debte, 
ſhail have levied all charges they ſhall be put unto by any ſuit !gacies, and 
touching his will, or by any other means in the due execution of —— 4 
his will. The reſidue of his term then unexpired, he deviſed to hae an entire 
John his ſon, and the heirs of his body; and afterwards to authority 3 and 
George and his heirs; and dieth. The executors enter generally either of | 
into the lands, and Margaret ſells the term to the plaintiff; and em may grant 
afterwards George ſells it to the defendant; and Jobn dieth without — 
iſſue: and they further find that the debts are not paid. The : 
queſtion was, If George and Margaret take this term as a legacy, or . Roll. Abr. 
as executors ? and ſecondly, If the general entry be an execution e 

of the legacy ?—As to the firſt, THE JusTICEs reſolved, if they Gould. "Pp 
take it as a l , then the plaintiff and defendant are tenants in Dyer, 23. 
common, and then an action of treſpaſs doth not lie; for al- 2%. 7. pl. ag. 
though the defendant, who had the eſtate of George, doth not G. . 
plead the tenancy in common, but pleads not guilty; yet this . Pere Will, 
appearing to the Court by the verdict, the action lieth not: but 532. 

they all reſolved they do not take as a legacy, but as executors ; 

for no more is given to them by the will, than the law 

giveth to them as executors; then the deviſe is void, and 

they take as executors ; for it being given to them until debts 
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cer and legacies be paid, this the law willeth; and when it is given te 


. them until they be ſatisfied of the charges they are put unto by 

" the will; this is no more than the law giveth, Ge by law th are 

Art. 223 to be ſatisfied of all ſuch charges, if the cha do not wil by 

Co. 0. 47. cheir own default. But admitting the deviſe be good, yet their 

Felt. 387. 316. general entry doth not execute the term in them as a legacy; for 
when a particular intereſt is given, and the refidue to another, 
this entry ſhall not be an clection to take it as a ] » Except 
there be an expreſs declaration of their intent ; for otherwiſe th 
ſhall be charged for the reſidue as a devafiavit, which the law wi 
not inforce; but if the entire term be given to the executors, it 
ſhall be otherwiſe, for there is no miſchief. And it was adjudged 

for the plaintiff. Dyer. 277. b. Poſt. 386. 
er 20. 4 Stich again ft Wiſedome. | 

®T dit heis a ACTION for theſe words : Many an honeſter man has been 

® horſe-ftealer” « hanged ; and a robbery hath been committed, and I think 

he was at it; and I think he is a horſe-ſtealer.” It was moved 

outs. after yerdict, that an action lieth not without an expreſs aver- 
ment he was ſo.—Cur1A contra. They are a great Nor why if the 
defendant ſheweth not a good cauſe of his thinking. And it was 


2djudped for the plaintiff. : 
Carr 22, | Nichols again, Badger. 


Vf words are too A CTION for theſe words: Thy credit hath been called in 

general, no — LA « ſtion, and a jury being to paſs upon it, thou 

66 Ned, in a jury early in the morning; and the lands thou haſt 

Ko. 42%. « are gotten by lewd practices. —It was adjudged that no action 
| lay, for the words are too general. * 
81 22. Banks againſt Stacy. 

*Thew art for- CTION for theſe words: Thou art a forfworn jack in the 


aun. * court of 4. Thou didſt ſwear away twenty ſhillings from B.“ 
derous, alto" and avers that the court of A. was a court-baron.— And the plai 


5 
in tiff had judgment, although it was not — 


Ante, 297. 342. perſons or in what action he was ſworn. 


1. Hawk. P. C. ch. 69. f. 3. : 
88 | Colt againſt How. 
5 Trinity Term, 36. Eliz. Roll 897. | 


Covenant that FOVENANT. For that the defendant by fndentyre did cove- | 
*he his exceu- * nant, that he and his executors, and affignees would repair a 
«tore uf” mill, let to the defendant ; and alledgeth, that the mill was de, 
2 an fective in reparations, and the defendant his executors and | 
>ffignment of aſſignees did not repair it. And it was demurred upon the de- 
the breach mult claration, becauſe he did not alledge that he vor his execu- 
11 5 chat n. tors or afſignees did not repair it; for if any of them did repair 
k fle it, the action doth not lie; and it ought to be alledged in the 
his aMyns 4a disjunRive, not in the conjunctive.— And of that opinion was 
repair. THE Couxr, that the breach was not well affigned ; and though 
| this fault was not aſſigned by the demurrer, Io he ſhall take ad- 
ou 


7. Mod. 42. 67. vantage of it. But upon the motion of the rt, the. defeadant 
1 Vest. 114. waived his demurrer, and the plaintiff amended his plea, and tht 


5. Mod. 33. defendant pleaded to iſſue. | 
Salk. 1:9 7+ Strange, 195+ 534 Ld. Rayri, 1898. 366. 8. Mod. 238, 1. Wood's _— ny 


/ 
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Weeks' Caſe. Carr 24. 
ACT TON for theſe words: Weeks aſſaulted me and others, to Words ations 


«© have robbed us; but we were too ſtrong for them, and — 
« eſcaped.” —Adjudged actionable, for if one ſaith that J. S. lay in n 


wait to do a robbery or murder, an action lieth, though no felony 


was done. i 
Berry again Greene. Cn age 


PRESPASS. Upon ſpecial verdi the caſe was, A copyholder The furenderes 


ſurrenders to the uſe of J. S.; the lord without reaſonable ou copybate 
cannot enter vÞ 


cauſe refuſeth to admit him. The queſtion was, If he might en- ſupport an 

ter without admittance And THE Cour held clearly he could den before 
not enter, unleſs there be a —— cuſtom to warrant it; for after admitnance, 

the ſurrender and before admittance, he who maketh the fur. 0g) the l 
render continueth in poſſeſſion, and not the lord or cefuy que * _— _ = 
and he ſhall have treſpaſs againſt any that enters; as if a copyholder ug, 
ſarrenders to the uſe of his will, yet it is clear he ſhall have itdur« 

ing his life: ſo in the principal caſe, cefuy que u/e ſhall not enter Yelv. 144- 

nor have action before admittance. — | 


2. Roll. 26g. Co. Lit. 62, a, Cro, Car. 283. Oro. Jac. 40 3. Pult. 218. 238. 3. Lv. 383. 

1. Vent. 261. . Wil. 14. 162. . Burr, 206, Ci. Ten, 290. . Term Rep. 261» 2, Term Rep. 198. 
Atterton againſt Harward. * Cann a6. 

ACTION upon the caſe. And declareth, that a capias ad ſatisfaci- a j,ing carne 

£> endum _ a judgment was awarded againſt the defendant to maintain an 

the ſheriff of Suffolk, who directed his warrant to the pBintiff as aftion againſt a 

his bailiff to ſerve it, and that the plaintiff aſſumed to the ſheriff to endend fer an 

fave him harmleſs againſt all eſcapes; and that by force of the war- 

rant he arreſted the defendant, and the defendant, intending to berg Lug 

make the plaintiff to be charged, efcaped, for which the plaintiff in fed to ſave the 

the firſt action brought an action againſt J. Coli, then ſheriff, upon merit barmledy | 

this eſcape, and recovered ; and Coll brought an action againſt the kit | 

now plaintiff upon his aſſump/it : and for this tert he brought his * 

aQtion, Upon not guilty pleaded, it was found againſt him. And Song. 4%% 

it was moved in arreſt of judgment, that there is no ſufficient cauſe You — 

in the declaration to maintain an action; for although the ſherif in. 

may have an action of the caſe againſt the priſoner who eſcapes, ag 

it was — in Hill and Holl's caſe, yet the bailiff ſhall not have 

it. —And of that opinion was THE Cob r, for the bailiff was not 

chargeablꝭ to the ſheriff by law, but by his a/ump/it; and this he- 

ing his voluntary act, ſhall be no cauſe to charge the defendant, - 

but ſhall only make himſelf chargeable. But they agreed, if th 1; 

bailiff had been chargeable by law, without ſuch promiſe, an action | 

did lie for him againſt the defendant, who cauſed — to be ebarged. 


Uroxges : Watkinſon againſt Man. | | - Cann ny 
ial verdi& the queſtion was, If a feaſt made b * W h k 
I bendus by the 23. Hen. $: c. 28. for he is not ite ithin the enz, 
e And it was adjudged good, for a prebeng ne of} 
not excepted, but only parſons and vicars, and bei not ex- 32. Ha. 8. e. 1 
Na he is as biſhops. Porn Ax ſaid, in Dr. Dal“ afe, for a - 2 
1 rn e juxta Paul i is was fo adjudged, and ſo had been twice ad- A Fane} 
u 2 in his experience. And FEnNEs ſaid, it was fo adjudged ': 3 
caſe. of treaſuror of a church. bs 3+ Bac. Ab. 435, 
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* Michaelmas Term, 
36. and 37. Eliz. In the Common Pleas. 

Sir Edmund Anderſon, Nur. Chief Fuftice: 
Francis Beaumorid, Eq: Y 
Thomas Walmſley, E/q: Faſtices: 
Thomas Owen, E. | 
Sir Edward Coke, Knt. Attorney General: 
Sir T. Fleming, Kut. Solicitor General. 


ca 1, James Apharry againff Roger Bodingham and the 
Perit Jury. 

In an aQtion TTAINT on the 53. Her. 8. c. 3. For that the petit jury at 
— ag A the aſſizes at Hertford gave a verdict for Bodingham ; and 
— 1 by dif aſſigned the favx ſerement in this: That whereas R. Boding- 
cent” ſhall not Ham brought debt againſt J. Apharry as heir to G. his father, he 
be defeated by a pleaded *©* riens per —— unde — pr ry falvere potuit, c.“ 
conveyance to which the ſaid R. Bidingham replied, that he had by diſcent, 
e n viz. at Suf. in the fame county; and iſſue was taken upon it. 
« the ue o Evidence was given that certain lands in S. did deſcend to him as 
* himſelffor fon and heir to his father; but he ſhewed a deed indentéd fnade in 
« life, remain- 27, Eliz. between himſelf of the one part, and Maluin and others 
—— to his f-/* of the other part, by which he covenanted for natural affection, 
« other for in XC: to ſtand ſeiſed of the land to the uſe of himſelf for life, re- 
« tail, remajn- mainder to his firſt ſon in tail; and ſo to his other ſons, the re- 
«* der to bimſ.lf mainder in fee to himſelf, in which there was a clauſe to give 
« in fee, with. power to make leaſes, and to revoke the uſes ; and the petit jury, 
ä notwithſtanding this conveyance, conceiving it to be fraudulent; 
« andreveks and ſo void by the 13. Eliz. c. 2. did find that he had aſſets. 


« ſes,” pro- NorA. The action brought by Bodingham was 33. Eliz. long 


vided the jury time after the conyeyance made by Apharry ; but it was proved that 
and itto. be the plaintiff Apharyy had notice of the obligation before the mak- 
Ante, 326, ing ofthe conveyance. ? ; | 

Polt. 355. GLAXVILE for the defendant. Notwithſtanding this conveyance, 
5. Co. 36, the remainder that is limited to his right heirs is his ancient rever- 


10. Co. 80 fion; and this he had by diſcent; and the. iſſue being, that he had 


2. Com. Dig. riens per diſcent, and he having this reverſion by diſcent, ghe iſſue 
$78. is found againſt him, though the conveyance had been bona fide. 


Comp. 474 hut to that it was anſwered, that the iſſue was, that he had no- 


TY thing by diſcent, unde debitum prædict. levari poteft ; and although 
he had this reverſion by diſcent, yet it being a reverſion upon an 
. eſtate in tail, it is not extendible for this debt. Quod fuit conceſſum 
PER CURI1AM, ab/ſente ANDERSON. . *H 
It was then moved by the counſel of the plaintiff, that. this 18 no 
fraudulent conveyance within the 13. Elia. c. 5. (for it is clear tha; 
(s) Ruerre, the 27. Eliz. c. 4. (a) doth not touch it). for a conveyance by the 
gopybolds are 13- Elix. c. 5. 1 
withio this f- other; for the heir is not a debtor in reſpect of his perſon, but in 
_ & of the land. | Lacs 
Cowp. 705, | t "3p" 3 . 
ALMSLEY, It ſeemeth that it is within the ſtatute, for the 
heir is a debtor ; which is agen the writ againſt him, which is 
in the debet et detinet, whereas an ati 


"XJ 


muſt be made by the debtor, and not his heir or any 


ion againſt the executors is = 


_»v» a a> oa w wo & o we amt wb as a>. 


v9 ww. oa 2a 2H _ He het =» 


aa an A. — - 4 — — 


$ 
cs ws £wu— +« 


bor it may be intended he took it as a treſpaſſor, for he chargeth *"=s 
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t Araanny 


the detinet only, and ſo it is within the intent of the ſtatute ; bu ks . 


the grand jury may find it ſpecially, if they will. —To this OwEN BopIxchAN. 


and BEAUMOND did conſent, that the conveyance of the heir 
ſhall be fraudulent as a conveyance by the father, who is the 
principal debtor; and ſo they conceived it clearly.—Bnt the grand 
Jury gave a general verdict, and affirmed the firſt verdict. | 
OTA. When the grand jury was ſworn, the Juſtices demand: Oath in attaint. 
ed of the crier what manner of oath he gave to them, for the oath 
ought to be ſpecial : but SCOTT the prothonetary ſaid, it ought to be 
general to try the iſſue in the attaint; to which the other clerks 


reed. 
Anonymous. " - Qs 


UARE IMPEDIT, It was reſolved, if there be two parſons of Iftwo parſons 
Oe church, and each of them hath the entire cure of the pariſh, of one church 
and both the benefices of the value of eight pounds per annum, one — _ 1 
of them dieth, and the other is preſented, this is a plurality within one is etened 
the 21. Hen. 8. c. 13. and is within the intent of the ſtatute, that to both cures, is 


none ſhall have two livings or benefices with cure. is a plurality, . 


Jackman againft Hoddeſdon. _ 7 
RESPASS. Upon not guilty pleaded, the jury being at the bar, a teafefor 
* the queſtion — upon 1 of 2 1 — in Lay- — emp. 
ten Buſſard, by reaſon of a leaſe for years made by a copyholder. bolder unwar- 
And it was held ER ConIAM, that a leafs for years of copyhold [ned by the 
and by indenture or parol is a forfeiture, unleſs there be an expreſs , Es as 
cuſtom to warrant it. —And thereupon it was ſhewn on the part pay the lord a 
of the copyholder, that there were leaſes made by indenture, reaſonable fine ; 
27. Hen. g. and divers times ſince, ſome _ and ſome forty e ad“ 
rs fince, of copyhold land of that manor. But Taz Cover pg. — 
Id that was not ſufficient, for they are of too late time to prove x 
a preſcription, which ought to be from time whereof, . * 
And THE CourrT held, that a wilful refuſal to pay a fine is a for- &. 59. b. 
feiture, if the fine demanded by the lord be reaſonable, where the Gilb. Ten. 2 34- 
tine is arbitrable at his will, and the jury is to try whether it be Dougl. 725. 
reaſonable or not. And the cuſtom of the manor was here ſhewn 
to be, that the lord was to ſeize the land till fine was made with 
him for it; which was held a reaſonable cuſtom. 
And upon evidence it was held, that if a tenant be amerced, and 
dieth before the lord hath levied it, that it is loſt, for it is g 


aftio per ſonalis. , X ww 
Vaughan againſt Comitem Bedford, the Biſhop of London, c 
and Gainsford. 4 


UARE IMPE DIT, for the church of L:ttleton.—It was held 4 corporation 
PER CURIAM upon evidence, thata corporation may be known g — 

by two names; and if it hath been ſo known from time, &c. a 12 "47:1" iy 
grant made by either of the names is good. Nr 
Lyne againſt Backhouſe. . Carts, 
A CTION for theſe words: . He hath beaten me and taken away Words imports 
my purſe, and twenty ſhillings in money. It was held PER ing a treſpaſs 
Cvntan, that the words are not actionable (ab/ente ANDERSON), _ n 
him not with felony. 2 


\ Underhill 


| 
' 
4 
:, 
| 
[ 
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ns Underhill agdh»/? Jo. Brooke and Margaret his Wife. 


Pivarie maj bo FYEBT againſt them as executrix of the former buſband upon ar 
— aa obligation of two hundred In The defendants by J. G. 
huſband and their attorney plead, viz. ** prædict. Johannes ct Mar gar cta by their 
wiſe, andit hall ** attorney plead, that they were divorced before the writ purcla- 
be ſuppoled wo. 4c ſed. It was thereupon demurred in law: Fi, Becauſe it was 
— not alledged that the divorce did continue, for it may be it is re- 

pealed.— Sed non allacatur. For it thall be intended to continue, if 


1. Term 


4. 10. * the contrary be not ſhewn. 


Secondly, Becauſe they plead as baren and feme, 4 ef predia. Jo 
(a) Lut. ag, Hannes et Margareta, and that after imparlance (a).—Sed nan 
Barnes, 2244 allocatur, for they do not plead et prædiet. Johannes et Margareta uxir 
+ cus; for then it ſhould be an eſtoppel ; but they plead according 
to good form : and it was adjudged that the writ ſhould abate, 
Deux againſt Jefferies. 
EBT upon an obligation. The defendant pleads; that the 


222 D plaintiff by indenture, &c. did coyenant that he would not ſue 


Cas 7. 


* will w the bond befote Aſichueimas, and thereupon demanded judgment, 


un A ache, fc. intending, that the action being ſuſpended for that 
releaſe; but " time, was gone for ever. It was thereupon demurred, and argued 
* of . 21, Hen. 1 24. 4. 7. 6. were cited.— But THE Cour 
1. eb a feaſt,” without further argument reſolved for the plaintiff, for it is only a 
is a cover t, covenant, and ſhall not inure as a releaſe; and it is not to be pleaded 


4222 by He for the plainif and by Dgew for the defendant, and 
en 


ts n. in bar, but the party is put to his writ of covenant, if he ſued bo- 


9- Se. g. b. fore he time. But ĩf it had been a covenant that he would not fue 
x. N. jt at all, there peradventure it might inure as a releaſe, and to be 
in bar, but not here; for it never was the intent of the 


. e Parties to make it a releaſe. And it was adſudged for the plaintif, 
Lord Raym. 430, 3+Balk, 575. 1 
I Pipes Caſe, 


ne A SSUMPSIT. And declareth, that whereas the defendant vas 
fiderarion of < 4 arreſted for ſurety of the peace, in conſideration the plaintif 
having become 1114 be bail for him, he did aſſume, &c. and alledgeth in fas, 
bail, Cas, chat he became bail for him, but ſaith not before whom. nd this 
whom bail was matter after verdict being alledged in arreſt of judgment, it was 
* held to be good cauſe of ſtaying it, by W ALMSLEY and Brau- 
* MOND; for the conſideration ought to be preciſely alledged to be 
ormed ; and therefore he ought * to have alledged be- 
| whom he entered into bail, that it might appear he had au- 
we vi -  Hhority to take bail. Sed adjournatur. Cut FF 

"006" 1} cue: © uu; ONS againſt Fofter. 9 
Where the cavſe TION of trover and converſion of an ox-hide of the plaintim 5 
—— qu Anfr. The defendant pleaded, that the city of Londm 
Joeal, the defen- 5, an ancient city, and that there is à cuſtom there, that / 2 

. . <juſdem- civitatis buy. any_thing 
alis forinſeco 2 lib dier. that it ſhould be forfeited to ths 
2s well as alio forinſeco ꝰ hbertate f x 1 — 
r the mayor and commonalty of the ſaid city; and ſaith, = 

declaration. plaintiff extronzns 7 libertate' did buy the ſaid ox-hide of ano 

* l he ſeized it i on to ö 
— foreigner, whereupon he ſeized ri London to the. uſe of the m. 
Kc. Ap hoe that he did find it, and convert in A 


/ 
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And ĩt was thereupon demurred.—GLANVILE argued for the plain — 2 
if: Firſt, That it was not a good or lawful cuſtom (a) ; and in * 4 
al proof thereof cited the caſe 2 Hen. 6. of jewels of the king's fold; 9 g. pin. 305. 


N and 21. Her. 7. pl. 40. 3. Ex. Dy. 186. and 246. And the form of 3. 

* the pleading he ſaid is not good, V12. /# aliguis extranens & libertate; Cro, Car. 49. 
* but doth not ſhew where the liberty is: and the traverſe is not 322. 

0 good; for he ought to traverſe every county beſides London, and — . 
e- — 2 op. 178. 
not 2 only.—ANDERSON and BEAUMOND conceived (I This cattcin 
1 the form of the pleading to be ill; but for the matter of the cuſtom , plained and 
: itſelf they doubted. —Owen ſaid the cuſtom was good (6), and had confirmed by 
oi been allowed before theſe times. Et adjournatur. charter. 20. Hen, 
ron 7. Vide Priv. 
Or Lond. 19, 104+ (5) Co. Lit. 282. b. 

ng Taverner againſt Dominum Cromwell, Cr 10, 


TJ RESFASS. The caſe upon demurrer was, Divers copyholds It feveral copy- 

were granted by one copy, and ſeveral habendums and ſe- bolds are held 

he veral reddendums for every of them; but they all began at one rene 
time, and were to end at one time. The copyholder committed one of themis a 


- waſte in one of the copyholds. The queſtion was, Whether that forſeiture of chat 
N. ſhould be a forfeiture of them all —Secondly, For this copyhold tate only, tho' 


100 wherein the waſte was done, which was cutting down trees, the — 
* copyholder preſcribes, © that every copyholder of that parcel of pou , 
« woodhath uſed to cut down trees there growing.” The queſtion 


pf was, If ſuch a preſcription for one — — only was good ?— 288 - os 

14 Thirdly, Whether the not coming to the. court upon ſummons at 2. Leon, 109, 

— the church be cauſe of ſeizure? Gilb, Ten. 246, 

foe Fox THE FIRST, all THE JusT1CEs reſolved that they are ſeveral 247: 

he grants, and as ſeveral copies, and the forfeiture of the one is not the ©3493-1900: 
torfeiture of the other ; and the ſeveral habendums and reddendums 


make them ſeveral in themſelves, although they be all by one copy. 
Vide 4. Co. 27. a. 
Fox THE SECOND, they held thepreſcription good. For W ALM- A preſcription 


SLEY ſaid, there is a difference between a preſcription for freehold for mw copy- 
land and for cuſtomary land; for cuſtom which concerneth free- helder is good, 


hold ought to be throughout the county, and cannot be in a parti- . 290. 
Ao, cular place, 45. Aſſiſe. But a preſcription concerning copyhold 4. Co. 31. b. 


land is good in a particular; for de minimis non curat lex ; and the 
law is not altered thereby ; and it may be there is but one copy- 


* 
Au- holder there, for which he might preſcribe. —BEAUMOND a to 
» be this difference, and cuſtom to have a profit a prender, privilege, or 
be- d;{charge, may very well be in a particular. And by OwEN it was 


ruled accordingly in Colfis's Caſe in the queen's bench. 
Fox THE THIRD, they conceived it to be no cauſe of forfeiture ; It h no cauſe of 
for it ſhall not be a forfeiture but upon refuſal to Prem his fe. enen 
l 


copyholder to 


os vices, or a wilful non-payment of the rent, or wil abſence from diſodey a gene« 
das court: but in this caſe it may be he had, no notice of the ſummons, ral ſummons of 


and knew not of the court; for the ſummons properly is to be to the court in the 


iq h | ; 2 

8 4 = pros at his houſe; or it ought to be averred, he had no- g 4 

And exception was taken to the ſummons, becauſe it was Co. Ent. 288. 

* — but four days before the court; whereas it ought to be four- 3 

270“ teen days at the leaſt.— And of that opinion was WALMSLEY. C. Car, 27. 

7 But the other JusTicEs were againſt him therein; for they ſaid Cub. Ten. 2 30. 
e ſummons was well — | 


for Taverner the copyholder. Vide Cote's Entries, 272. & 


or the time. And it was * wm 
CRO, ELIZ, PART 1, Aa me 
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can 17. Bach againſt Oneſly. 
| after Term, 33. Eliz. Kell 409. 


If the convſce REPLEY IN. The caſe upon demurrer was, That one Rigwy 
of a reverſion Cooper made a leaſe for years to. the plaintiff, and afterward: 
upon a leaſe for jevied a fine of the reverſion to Vale, who before attornment en- 
years enter and tered and ouſted the leſſee, and enfeoffed the avowant; the plaintiff 


ſt the leflee 
before ator. fe- enters, and for rent arrear after the feoffment, and re-entry, the 


ment, and then defendant avoweth : and the queſtion was, If the avowry were 
make a feoff- maintainable ?—And after divers arguments at the bar, it was te- 


ment of the fpdlved this Term by W ALMSLEY, BEAUMOND, and OWEN, that the 


82 _ avowry was not maintainable for want of attornment; for as the 


ter z the feoffee conuſee himſelf could not avow without attornment, no more 


cannot maintain ſhall he that claims in the per from him as his heir or aſſignee; for 


an avowry for as the folly of the conuſee (who might have had a guid juris clama;, 
yen u ere and compel the tenant to attorn) ſhall prejudice himſelf, fo it ſhall 
his fecffee : but the lord of a villein, or he who cometh in by 
entry, eſcheat, ſhall avow without attornment; for they come in in the 
Ante, 264 pat, and no folly can be intended in them. —And Warmsttr 
Poſt. 332. Fad, the reaſowthatan attornment ſhall be upon a fine is, becauſy 


Co. Lit. 319. the tenant is not to take conuſance of every fine, until it be noti- 


$- £0,117 fied to him, by bringing a quid juris clamat, or a per que ſervitia; 


8 5 and therefore it is not reaſon that he by his re- entry thall be com- 
— pelled to take conuſance of the fine, and enforce him to attorn, 


1. Stra. 109. 112. Who otherwiſe was not by law compellable ; for the law will not 


Cowp. 7022 compel him to take notice of a feoffment by the conuſee, who is 


Dough. 23. 279+ i a ſtranger to him: but there is ſo great privity between the 


leffor and leflee, that he ought at his peril to take notice of att 
done by the leſſor upon the land, whereot by intendment he can- 
not be ignorant; but of acts done by aftranger, the law enforceth 
him not to take knowledge. And the caſe of Littleton, that a re- 
entry ſhall be an attornment, is qua/i a maxim and reeſon of law; 
for otherwiſe it 1s very hard, and thall not therefore be conſtrued 
ſo largely, as to extend to the feoffment of another; for it may be 
the leſſee was beyond the ſea, or in priſon, at the time of the feoff- 
ment, and — no equity is given to this maxim, wherein is no 
exception: and therefore they held that the avowry was not good, 
for want of attornment. But they in their arguments did con- 
ceive, that if in this caſe the conuſee had deviſed the reverſion and 
died, or had died without heir, ſo as the reverſion had eſcheated, 
that the deviſee or lord might have avowed without attornment.— 
And it was adjudged for the plaintiff, 5. Co. 113.—Norz. Thwant's 
Caſe in the court of wards was cited to be ruled by the advice of the 
Juſtices, that where a reverſion was granted, and before atom 
ment, the grantor made a leaſe for years, that attornment after 
wards cometh too late. 


By 4. & 5. Ann. c. 16. it is enafted, any condition for non-payment of rat 

e that all grants and conveyances of any * before notice given him of ſuch grant bf 
* rpanors or rents, or of the reverſion or. © the conuſes or grantee. And by 11.Geo-4 

 ®* remainder of any meſſuages or lands, ſhall ** c. 19. attornments of tenants to ſtrarg® 
« he good without attornment of the te- * claiming title to the eftate of their hd. 

| & nants ; provided that no ſuch tenant ſhall © lord ſhall be null and void.” But the 
| 4 be damaged by payment of rent to any does not extend to attornment made b 
* fach grantor or conuler ; or by breach of mortgages after the mortgage is forfeited, 
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Pethouſe againſt Crane et Alios. Cann 12, 
TP RESPASS. The caſe upon demurrer was, Tenant for life re- A ſtatute ac- 


ger mainder in tail, remainder to the right heirs of the tenant for Enowledged by 
rds life ; the tenant for life acknowledged a ſtatute, and dieth ; the te- . = 
en- nant in tail dieth without iſſue : the queſtion was, If the right heir 5 on the di- 
tiff of the tenant for lite be bound by this ſtatute, and the land liable ſcent of the 
the in his hand (a) And all THz JvsTICEs conceived, that the land land, by the 
ere is liable, for the right heir hath it by diſcent ; as the caſe 5. Edw. 4. — — _ 
te- pl. 2. where ſuch a tenant for life granted a rent- charge: and if the 5% wn Yong" 
tlie tenant for life had granted the remainder over, as he might, the ue. 

tlie grantee ſhould have held it charged. Sed adjoarnatur, and was not Ante, 350. 

ore adjudged this term. 1. Co. 194. a, 
for | and the caſes there cited. 

nat, (a) See 3. & 4. Will. and Mary, c. 14. 

hall Freeſton againſt Standford et Alios. C iz. 


15 TRESPASS. The defendant pleadeth, that the place where is Repugnancy in 
e called I hite-Acre, &c. and thatit is his freehold. The plain- pleading. 
tiff replieth, that the place where is called Black Acre, alius quam in oh oſt. 49a. 


= barri, The defendant rejoineth, that the Acre mentioned in the *97- 
"0 bar, and the Acre mentioned in the replication, are one, and not — 
810 divers, And it was thereupon demurred. And adjudged without 

_ argument to be no ple ; for it is repugnant to ſay they are both 

* one, When the plaintiff by his replication hath affirmed upon re- 

5 cord that it is another; for when he faith alu, it cannot be idem: 

** and fo are 14. Hen. 8. pl. 4. 27. Hen. 8. pl. 7. And WALMSLEY 

As ſaid, it was fo adjudged 28. Ex. Wherefore it was adjudged for 

5 the plaintiff. 

ceth Hollingworth againſt Aſcue. Cart 
| re- Eafter Term, 15. Elix. Roll 125 5. 


aw ; DEBT upon an obligation of 300l. The defendant demanded A datute ſtaple 


rued ojer; and upon entry in hc verba, it appeared that it was a U e 
y be BY flatute ſtaple of 300l. acknowledged by the defendant and two others e 101d 48 
coff- before the mayor of Lincoln but becauſe the ſeal of Lincolnannexed aur of the for- 
$ no thereto was not a ſeal of two pieces, according to the form of the malities tequit- 
od, ſtatute of Acton Burnell, it had been ruled before betwixt theſe par- <4 by the act of 
con- ties, that it was not a ſtatute ſtaple (but void as a ſtatute ſtaple) ; E 
and wherefore he now brought his action of debt as upon an obliga- ,,. an 
ated, tion at the common law : and it being herenpon entered, the . © attion of debt 
I. tendant plꝛaded, that it appears that two others were bound jointly as on a bond. 

aylt 5 with him, who are yet alive, and not named. Judgment i aig, date 7. 319 


f the is. againſt him only. Upon this plea it was demurred. —Harzrs, Pf. 77 „ 


oM- ſerjeant, argued for the defendant, that the writ ſhould abate, becauſe ,,, — 
er they three are jointly obliged, and none of them without the other 


can be ſued; as 4. Hen. 9. and 17. Eliz. are. Alſo debt cannot be roma {pc 
1 brought upon this ſtatute ; for being void as a ſtatute, it cannot be Luz. 696. 
ant by drought as upon an obligation: and debt lies not upon a ſtatute 1. Sund. 21. 


Ges. BY faple; as appears by 4. Edw. 4. S. Ede. 2. *Debt,” 167. Owex, f. Vat. 


range? Juſtice, held, that the action lay; for he doth not declare upon the 
* ſutute, but he declares that he was bound by obligation : and — may 
* when you ſay that you and two others acknowledged a ſtatute 1. Peer. Wit 
edic unto him, that is not any anſwer unto him. Alſo, the plea is not 337- _ _ 
In abatement, becauſe it is not averred that the other wo did en- Sdep. Touch. 36. 
6 A2 2 | ſeal 


7 20 a 
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HortixG-. ſeal and deliver it as their deed; for otherwiſe it ſhall not be in- 
3 tended but that the now defendant ſealed and delivered it only: 
Ascck, and fo is the courſe of plcading, as appears m 28. Hen. 6. and 

17. Eliz.—BEAUMOND accord. in omnibus; for a defendant ſhall 
not take advantage of a joint bond, unleſs he avers that the others 
delivered it alſo : and that debt lies upon a ſtatute, or it is extendi- 


—_ ble, at the election of the party. - WALMSLEY. The ſtatute 


compriſeth two things: by the words **teneri et obligari,” it is an ob- 
ligation :* by the words conceſſit quod levetur de terris,” it is a ſta- 
tute whereupon debt may be brought. —ANDER SON, Chief Fuſtice, 
Debt may be brought upon a ftatute ſtaple or merchant ; for the 
words ** obligari et tener make it an obligation, although it be 
not a ſtatute to ſome intent : and by delivery of the party it is an 
„ Co. 137. a. Obligation; but not a ſtatute until the mayor's hand be thereto: 
Ante, 7. and a delivery may be without words of delivery ; as it hath been 
C Ut. 36.2. adjudged, that one made a releaſe, and caſt jt upon the table, and 
ſaid, ** There, this will ſerve,” this is a good delivery, And 
to aver that the other two delivered it. he conceived it to be need- 
leſs; for it ſnall be intended to be ſo if the plaintiff doth not they 
the contrary. Wherefore, &c. Et adjournatur,—But afterward in 
the next Term it was adjudged for the plaintiff, that debt well lies 
upon the ſtatute as upon an obligation ; and it ſhall not be in- 
tended that the others ſcaled it without averment, &c. Anda 


(4 See tie con- Writ of error was brought, which is yet depending (4). 


tinuation of this caſe, poit. 461. ; and its concluſion; poſt. 494, 495- 


Carr 16, Sacheverel againſt Bagnoll. 
Waſte muſt de ASTE. The plaintiff counts, that one Elizabeth Binghan 
nn was ſeiſed in A and by deed enfeoffed Sir Gerviſe Cliſin 


n and others in fre to the uſe of the ſaid Elixabetbh for life, and after 
will not lie by to the uſe of EA. her daughter for life, remainder to the plaintiff 
» remainer= jn tail; that Elizabeth the teoffor died, and El:z. the daughter took 
3 . the defendant to huſband, who committed waſte, and his fem 
a of a tenant died; and for that waſte done during the coverture this action 
for kf: after her was brought; and it was not brought in the tenet nor tent. 
death; and if — Wherefore for this cauſe THz CovkT held the writ to be ill. 
N Cru The defendant pleads in bar (confefling all the matter prece- 
*lvered the dent) a concord and ſatisfaction, viz. that the feoffecs gave and de. 
Seed of fee. livered unto him the deed of feoffinent to uſes, which he delivered 
ment to uſes to to the plaintiff in ſatisfaction of the waſte, &c. And it was there- 
we plaintiff, in upon demurred, and argued by SAVELL that it was not any plea. 
faifattion.  —Firſt, Becauſe it is an action founded upon a ſtatute, and in the 
. Roll. ab. 228. realty, wherein concord is not any plea; and in proof thereof re- 
Neal. Ab. 3, lied upon 1. Hen. 7. and 13. Hen. 7. where it is held, that con. 
"LY s cord is not any plea.—Secondly, Becauſe the concord alledged i 
. Coni, Dig. by the delivery, of a deed to the plaintiff which belonged unto him, 
426. and ſo it cannot be any ſatisfaction; as 33. & 38. Hen. 6. a deed 
| of the gift of intail to the iſſue in tail cannot be any ſatisfaction. 
So g. Edw. 4. and 19. Eliz. Onely's Caſe, accord upon this reaſon. 
Wherefore, &c,—WaRrBERTON # contra. Firſt, the writ af 
waſte is not tenet nor tenuit, and therefore it is not good, be- 
cauſe it is variant from the form of the Regi/ter ; for it oug|t 
to have been the one way, and to make his count ſpecial. — d 
of that opinion was THE Court, that for this cauſe the wil 
was ill; as alſo becauſe the writ ſuppoſeth, that the baron fect 


/ 
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veftum; whereas the baron being charged as tenant in right of his Sacu*vxxr 
me, the writ ought to have been 1 vaſium ; for ſo is the 12 11 
form in the Regiſter; and ſo is Natura Brevium. And to this 
opinion THE CouRrT agreed, the form alſo of the writ was ill for 

this cauſe ; for in debt againſt them, for debt of the feme”s, it ſhall 

be debent, c. TRE Couxr allo conceived, that the writ lies not pog. 42. 

againſt the baron for waſte committed by him in the time of his 2. Ro. Ab. 334. 


feme; for he is to be charged by reaſon of his feme, and jointly 3. C. 75. b. 


with her; and ſhe being dead, the action is gone; for it is but a © Lit. 5+ 2. 
onal wrong done by her. But the prothonotaries informed the 

Court, that an action of waſte hath been brought againſt the burr 

for waſte done in the life of the eme; and the writ was, quod tenuit 

in jure uxorts ; and it hath been maintained. But the Court ſaid, 

they greatly marvelled at it. Vide 10. Hen. 8. pl. 11.—But for the 

matter all THE CovkT reſolved, that it was a good bar, admitting 9. Cs. 79. b. 

that the action lies; for it is in its nature perſonal ; for damages 

only are to be recovered, and not the place waſted : and, in every 

action perſonal, concord with ſatisfaction is a good plea z and 

therefore in an attaint, concord is a good plea (a): but where land (a) 5; Faw. 4. 

is to be recovered by a writ of waſte, it may peradventure be +l. 1. 

otherwiſe ; as 11. & 13. Hen. 7. et 10. Eliz. 2. Dyer, 217. are, f, Ce. . „ 

And here the delivery of this deed is good matter of ſatiſ- rattan et 

faction; for the deed did not appertain to ce/fuy que uſe, but to the bog 154 

feoffees by the common law; and the ſtatute doth not transfer it 2. ak, — 31. 

unto him; then by conſequence the gift by the feoffees to the de- Cro. Jac. 217, 

fendant is good, and the delivery thereof by him to the plaintiff is 342. 

good ſatisfaction. And WALMSLEY cited, that it was adjudged 

in one Ekin's Caſe, wherein he was of counſel, that the deed apper- 

tained to the feoffee, and not to ce/tuy que uſe. Wherefore it was 

adjudged for the defendant. | | 


| Hill againſt Hart. CAskE 16, 

WIT E. A ſpecial verdict was found, that the plaintiff had re, it one 

but a third part of a reverſion, in common with two others: tenant in com- 
and, Whether he ſhould have waſte, the others not named? was wen —_ 
the queſtion ; for it was faid that this action is qua/{ in the realty. —— — 
But THE Cour held, that the action lies not for one tenant in naming his, 
common ſole ; for damages, and the place waſted, are to be reco- e tenants ? 
vered by moieties or a third part: it is alſo inconvenient that the Moor, 388. 
third part ſhould he recovered and delivered in execution, But it Co. LR 197. b. 
was moved, that this matter of tenancy in common ought to have * * 77 
been pleaded; otherwiſe the defendant ſhall not take advantage * u. Ty 
thereof; for the iſſue here was joined upon a collateral matter, 
ri. upon the deviſe of a reverſion, &c.— But THE Court ſpake 
not thereto, Sed adjournatur, | 


| Brown againſt Peys. C 17. 
"TRESPASS. Upon a ſpecial verdi& the caſe = Jo Mar- A man having 
ners was ſeiſed of the manors of IYarners and of Chureb-hall; two manors , 
and deviſed the manor of HFarners to the eldeſt ſon of his couſin 4eviſes be 
Richard Foſter in fee ; and deviſed the manor of Church-hall to one — — — 
2 argery Maters for life, remainder thereof © to ſuch of my couſin n e. the 
» Richard Foſter's children as ſhall then be alive and have the manor of T. to 
manor of Marners; and died. The eldeſt fon of Richard Foſter E. for life, with 
; - remain 


« fol | der to 
of A. s children as ſhall then be all: e and have the manor of T. The deviſce of I. enters and 


* - 
4 U 7 then F. dies, living che eldeſt fon of A. the manor of 2, Mall go to the heir of the deviſer. 
. * 1 


e. Lit. 54.2. fenant 


r fe r moo W—_ * 
— p —— — —— — <_ — - — — 


— 
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entered into the manor of Marners, and aliened to Lord Rich in fee, 
Afterwards Margery Haters died, the eldeſt ſon of Richard Foſter 
then Iving. And, Whether he ſhould have the manor of Church. 
hall, or any other of the ſons of the ſaid Richard Fofler ; or, Whe— 
ther the heir of the deviſor ſhould have it? was the queſtion.— 
W ARBERTON, ſerjeant, argued for the plaintiff, that the eldeſt ſon 
of Foſter, notwithfanding that he had aliened the manor of Har. 
ners, ſo as he had it not at the time of the death of Marge: y, yet hy 
the intendment of the will ſhould have the manor of Church-hal!, 
for the words of the will being, © and if ſhe die, any of my couſin 
% Fofter's children then living which ſhall have the manbr of 
% Warners, he to have the manor of Church-hall,”” are words 
demonſtrative to ſhew, that he who ſhould have the manor of 
Warners ſhould have the manor of Church-hall; and the party is 
ſufficiently ſhewn, although he had aliened the manor before: a; 
15. Elz. Dyer, 23: deviſe to Fane his daughter was good, although 
ſhe were a baſtard. So Hi. 30. Elix. Rot. 336. in the queen's 
bench, betwixt Chapman and mſon, a man deviſed lands which 
he had bought of one King/mil!, who had ſold it to another, and 
he to the deviſor, yet it was a good deviſe; and although he had 
aliened it, yet he is the party who had it: as tenant in dower, or 
by the curteſy, although they alicn their eſtates, yet they 
ſhall be fued in waſte: and if in this caſe the eldeſt ſon had been 
diſſeiſed or evicted from the manor of /Farners, it is not reaſon he 
ſhould loſe the benefit of Church-hall alſo. Wherefore, &c.—But 
all THE Cover, after argument on all ſides, reſolved to the con- 
trary : for in wills the words ought to be obſerved as near to the 
intent as may be; and therefore the deviſe being“ to one of 
« Richard Foſter's children,“ his child's child ſhall not have it; 
for it is out of the words. It ought alfo to be ſuch a child as then 
ſhould have the manor of A arners; for there are two deſcriptions 
who ſhall have it, and both of them ought to meet together at the 
time of the deviſe executed ; otherwiſe he ſhall not take thereby: 
viz. he ought to be a child, and ſuch a child as then ſhould have the 
manor of Warners; for his intent was, that both manors ſhould 
go together. Therefore it was adjudged accordinglyfor the defendant, 
| Wright againſt Mende, | 
MMictaelmas Term, 35. & 36. Eliz. Roll 517. 
CTION for theſe words: Before the olaintitf came to the 
« ſervice of the Merchant Taylors, he dwelt in Shrewfbur, 
* and ſet the town together by the ears; and ſo dong as he wa 
there, they were never in quiet; but afterwards they lived quietly: 
and he being clerk to the Merchant Taylors, was of conſent and 
* counſel with V. Cood/aw to deliver the books of the corport- 
„tion which he had in his keeping, to the intent that thereby 
* ſome of the lands of the ſame corporation might be found con. 
« cealed.-- It was thereupon demurred, Becauſe that for none d 
- theſe words an action hes.—But, after argument, THE Cotkr 
* reſolved for the plaintiff; for theſe words touch him in his off 
and credit; for his office is an office of truſt, and theſe words touch 
him therein. ANDERSON faid, If one ſaith to a counſellor, 
+ Thou didſt diſcloſe my counſel ;” or to à juſtice of pea! 
„Thou art a falſe,” or, * a lewd juſtice,” or, Thou dealeft 
66 corruptly,“ or, © Thou doſt not adminiſter true juſtice,” 4 
ation hes. BzxavmonD ſaid, if one ſaith to 3 counſellor d 
attorney, © Thou didſt deliver my evidence to my adverſary," 4 
action ſics. Wherefore it was agjudzed for tie plaintiff, - 
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Sir Edward Cleer againſt Peacock and Others. et 19. 


UARE IMPE DIT. The plaintiff declares, that Sir Richard an advowſon 
O ee was ſeiſed of the advowſon of D. in fee; and in grofs. held in 
deviſed it for ten years, remainder to Sir Edward Cleer in fee, The ci, is a 
d:fendant by his bar confeſſed the deviſe for years; but that the —_ 
deviſe was after to Sir Edward Cleer and his feme, and their heirs, and — 
upon ſuch condition, that if they did not ſuch an act their eſtate by the Nature 
ſhould ceaſe; and that it ſhould be to the defendant ; and ſhews of wills, 
the breach, &c. Whereupon it was demurred. Firſt, Becauſe 
the plaintiff entitles himſelf by a deviſe in fee abſolutely; and the 
defendant pleads a deviſe unto him and his feme-upon condition, 
and takes not any traverſe. Secondly, that by a will an eſtate in | 
fee cannot be limited to ceaſe, nor a remainder to be limited over (a). (a) Ante, 3a. 
Thirdly, it was moved, Whether there may at this day be a deviſe Cro- Jas. 5392. 
of an advowſon in groſs ?—Harzris, /crjeant, argued, that the bar Dyer, 33. 
was not good without a traverſe; and in proof thereof rehed upon 187, * 
10. Hen. 6. 13. To the ſecond, that the condition is void ; for an 4. verey, 44e, 
ele in fee cannot ccaſe upon ſuch a limitation, nor another eſtate Poſt, 361. 
riſe thereby; nor can an eſtate of inheritance be limited to ceaſe ; 
as 2. & 3. Phil. & Mary, 127. 11. Hen. 7. 6. and Scholaſtic. Caſe : 
but there the eſtate deviſed was an eſtate tail; and therefore differs | 
from this caſe, 28. Hen. 8. 33. To the third, that it is not On. Stk as. 
deviſable ; for it is not valuable, nor within the intent of the ſtatute, | 
Dx ew, 2 contra. Firſt, that the bar is good without traverſe ; 
for when the baron ſurvived, he might plead it as a deviſe made 
unto him ſole ; 17. Edw. 4. pl. 7. 35. Hen. 6. pl. 38. Secondly, Ante, 145. 203 
An eſtate in fee, as well as an intail, may determine upon a limita- Fot. 361. 
tion; and agreed that a remainder cannot be limited upon an eſta | 
in fee determined, but upon an eſtate determinable upon a limita- 
tion it may. Thirdly, it is deviſable; for it is an hereditament, 
and lies in tenure; as 5. Hen. 7. 37- & 43. & 31. are: and it is ee 
valuable; for it is aſſets in a formedon. N hersfore, &c. - Co. Lit. 3942 bs 
Tux JusT1cEs ſpake not to the two firſt points; but to the third, 3. Rep. 33. 
AXDERSON Conceived clearly, that it is not deviſable; for it is 10. Rep. ü . 
out of the letter and intent of the ſtatute; for a deviſe ſhall be but * 22. 
of ſuch things which are departible, and of an annual value; for . pe > 
the queen ought to have the third part thereof, or the third part of fob, 403, 
the value thereof; and this is not partible : and although it may 1. Vez. 223. 4. 
be holden, and is aſſets in a formedon, yet it is not aſſets in debt; 1+ Ack. 619. 
for it is not of an annual value, and ſo cannot be deviſed. So it ĩs _ Te 
of -liberties and common fans number; they cannot be deviſed, 4 3 
becauſe they be not departible. And ſo it was agreed in Lord Caf, 555. 
Monyoy's Cafe, for the manor of C.- that neither cuſtoms nor 2. Vern. 747. 
liberties in groſs are deviſable. — But WALMSLEY, BEAUMOND, *-BkRep-12494 | 
and Owe held, that it is well deviſable; for the body of the act a r 
is, that lands, tenements, and ſiereditaments may be deviſed; and n 
this is an hereditament; and there is not any mention therein that 
it ſhall be of things valuable: nor is there any mention of value, 
but in the ſaying ; and that is, that the queen ſhall have the third 
part, or the value of the third part, which may well bo; for it is 
not of neceſſity that they ſhould be things of annual value which 
ſhould be deviſable : and.an advowſon;is.an heredit2meat departi- 
ble, as betixt fiſters ; and dower ſhall be thereof (o); and itis valua- 
(#} Perk, 343» F. N. B. 14%, Co. Lit. 52. 379. Cro, Jac. 631, . J Leon. 145» 
$4 Aakg ble, 
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sin Epwapy ble, viz. twelve - pence in the pound; as 12. Hen. 8. pl. 8. and other 
— books are. And the ſtatute ſhall be well ped?” for of things 
Mees valuable the queen may have the third part or value of them; and 
and OTuzxs, if they be not valuable, the third part, howſoever they be: and it is 
_ elear, that an advowſon appendant, and liberties appendant to land 
7 are devifable, as thoſe which are ariſing out of the land; and a 
reverſion upon an intail, whereunto no rent is annexed, is deviſa- 

ble, yet it is not of any annual value. Sed adjournatur. 


Cars 20. IX, . James Cogan againſt Catherine Cogan. 
sage Term, 38. Eliz. Roll . 


A. feifed in fee ESPASS upon demurrer. The caſe was, That John Cogan 
let to B. for life, was ſeiſed in fee, and let it to Robert Cogan for life, remainder 
remainder t C. to Catherine the defendant for life : *** PROVIDED, That if Joby, 
— „rA the leſſor, had ifſue à ſon during his life, who ſhould live to 
« 4 ſhould the age of five years, that the eſtate limited to the defendant 
« Have a fon ** Catherine ſhould ceaſe ; and it ſhould remain to the ſaid fon in 
„ whictt ſhould «© tail.“ The leſſor had iſſue the plaintiff, who attained his age of 
— 282 five years: and, Whether the remainder limited to the defendant 
= — be ſhall ceaſe, and the remainder limited to the plaintiff were good or 
« eftate limited ot? was the queſtion, | | 

g- mond After the Serjeants had argued the caſe, it was reſolved by Tur 
# ceaſe, anc the Court for the defendant. For ANDERSON ſaid, there are certain 
ir N rules in law touching remainders, viz. that a remainder ought to 
« tail,” The paſs at the firſt by the livery, and ſhall not take effect with a con- 
eſtate limited dition 1 nor ſhall begin upon ſuch a condition: and 
to the ſon i although Colthur/?'s Caſe gives colour thereto, and that the re- 


void; becauſe mlifider in queſtion ſhall be good; yet he held not that caſe to be 


— wdich law m this point; for a remainder depending upon a condition 
was to defeat Precedent is merely void: and further in this cafe, an entry is 
the preceding requiſite to avoid the remainder for life; for a freehold cannot 
redager to C. determine without the ceremony of entry; but otherwiſe it is of a 


11. . . H. „ jeaſe for years. Wherefore this remainder, depending upon a li- 


ge mitation which is againſt the rules of law, is void. 


Con,"36 3. f. WALMSLEY to the ſame intent. The remainder is void by 


Co. Lit. 218. 3. Littleton, and by the ancient grounds of a law; for the remainder 
224. . 378. . (by Littleton) ought to paſs at the time of the livery ; and the 
NoysMaz-123- natute of a livery 18 a giving; and there cannot be a giving, but 
Sect. J20- I. , it ' | 4 ; 8 - 870 8 
2. And. 138. there ought to be one to take iu pr ſenti, or in expetlancy ; ſo as 
7. Ro. Ab. 407+ the law ſhall preſerve it in the interim; and there negds not be any. 
472. 474- deed of à remainder, which proves that it paſſeth by the hog 
3 25. and by Ricbililis Caſe, the remainders ſhall take effect when 
— 2 31g. Particular eſtate takes his effect; and ought to paſs preſently by the 
Bong. 266. livery, gr otherwiſe will never paſs : and although in Colthuffs 
$93, 753, - Caſe the condition be precedent in words, yet it is ſubſequent 
3, in reaſon ; wherefore it may be well maintained by law: and a 
remainder cannot paſs by contingency ; for then there would an 
abfurdity follow, v:z. there ſhould, by the — 49 50 be an im- 
mediate reverfien expectarit upon the remainder for life ; and after- 


ward this remainder ſhalt be turned out, and the reverſion allo ;_ 
and 2 new remainder, and revetfion ſhould come in place of them ; | 
To as there ſhou!d be Things out atid turnings in at ſeve- 
1 times, by one Hyery which 
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as touching the . of the eſtate in remainder, he con- Cocar 

ceived it might very well be without any entry _ operation rinſe 

of law, the particular eſtate remaining in being. Wheretore, &c. 9 
BEAUMOND to the ſame intent. For a remainder ought to begin 

and be created with the firſt livery, and concurrent with the other Polt. 379. 

eſtate; and cannot afterwards begin upon a condition. And he A. 359+ 

ſaid, he never had heard or read, that a proviſo could create a re- 

mainder ; although it might determine a remainder : but he held, 

that a remainder of an eſtate of freehold or inheritance cannot 

ceaſe without entry or claim, no more than an eſtate of free- 

hold in poſſeſſion. -Owex agreed with BEAUMOND h ommbus, 

for the reaſons before ſpecified. —Wherefore it was adjudged for 


the defendant. 
Dawbridge againſt Cocks. Carr 21, 


PRESPASS. The queſtion was, Whether a copyholder might A copybolder 
lop off the boughs without ſpecial cuſtom ?—And it was re- way lcp, but 
ſolved PER CURIAM, that by the common law he may cut off * * | 

the under boughs, which cannot cauſe any waſte: but the ampu- — 
tation of the top boughs will cauſe the putrefaction of the whole Ant. 5g. | 
_ Wherefore this is waſte, as well as the decapitation there- 1.Brownl. 132. 
e. | 
Paulter againſt Cornhill and Others. Cart 22. 


FJECT IONE FIRMA. Upon evidence it was held, that the A haſband can. 
huſband ſhall not be tenant by the courteſy of a copyhold, 5 be tenant of 
unleſs there be an expreſs cuſtom to warrant'it.—It was alſo deln ene 
by all THz Count, that if a copyholder ſurrender in tail, and by ſpecial cuf- 
the heir of the donee is to bring a formedon, he ought to count of tom. : 
the gift made by the copyholder who ſurrendered, and not by the Loft. 442. 532. 
lord; for he is but the inſtrument to convey it, and nothing 4. Co. 27. 
paſſeth from him. | Dub. Jen. 158, 
It was alſo moved, Whereas the ſurrender was to the uſe of one 1. Aud. 192. 
in fee, upon condition to pay 1001. to à ſtranger ; and if he fail- RE tack 
ed, that it ſhould be to the uſe of a ftranger in fee; whether Ld. Rym. 
that were a good limitation to the ſtranger, ſo as there ſhould be 630. 1145. 
a fee dependant upon a fee?—THEx Cover ſpake not much hereto, | 
but willed to have it ſ 8 yet BEAUMOND conceived it 
to de good enough: Rin all he as an uſe limited upon a feoff- () ante, 359. 
ment ;. and theſe uſes ſhall riſe out of the firſt ſurrender-(a). Old. Ten, 262, 
Fourthly, Whether in this caſe (upon the tender of the 100l. Ante, 399. 
to a ſtranger, and he refuſing) the condition be faved, foraſ- oſt. 694. 
much as it is to be done to a ſtranger, —BEAuMonD. There is dif- Co. Lit. 209. 
ference where otfe is obliged to do an act to a ſtranger, and he re- Sb. Ten. 276 
fuſeth, the N av n is not faved, for he takes upon him ta da | 
it, and where a leaſe, or feoffment, or ſurrender js made as here, 
upon ſuch a condition, for herein it is otherwiſe, —But the Court 
moved, that it ſhould alſo be ſpecjally found. 3 
Archer againſt Green. 1:5 7! e Carney 
MEDON. The tenant pleads a fine with proclamations in enen bes 
bat, by one Richard, the demandant's anceſtor. Tho plain- fre 2 A 0 
tiff replies, that Niehard entered upon his father, being tenant in mations has 
tail, and ſevied the fine; and before the proclamations paſſed, the paſſed, will de- 


father re. entrted. 3 —Arnd by THE WHOLE Covar it wer dhe fine, | | 
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Azcnzx was held to be a good replication; and the bar well avoided. For 
at when the father re-entered before all the proclamations paſſed, the 
Gand* fine thereby is avoided to all purpoſes; as well to himſelf as to 

3. Co.go. the ſon who levied it. But if the proclamations had incurred be- 
Ant. 122. fore his entry, although he had re-entered within the five years 
8 and died, yet it ſhould have bound the ſon and his heirs for ever, 


Strowd again Willis. 
Michaelmas Term, 36. C37. Eliz. Rell 312. 


In debt on bond DEBT upon an obligation, conditioned for the payment of 
conditioned for ** 371. 10s. rent, reſerved upon.a demiſe of copyhold land for 
the payment of forty years, according to ſuch: articles indented. The defendant 
3 3 pleaded, that he had not any thing in the land demiſed by the ſaid 
— '» articles. It was thereupon demurred.—SavEIL,L, for the plaintiff. 
certain articles, He is concluded by the recital of the obligation, and alſo by the 
the defendant articles, 5. Hey. 7. pl. 20. Againſt a leaſe by indenture, the leſſee 
is cftopped to ſhall not ſay, that the leſſor had nothing to let ; and by a bare re- 
fay he hag nor _Cital in an obligation, one ſhall be eſtopped; as 13. Edw. 4. pl. 4. 
— demiſet by is. And a recital by a fingle bill ſhall eſtop the party. 25. Edu 4. 
the articles. pfl. 54. arecital by an obligation, that he made a will, he is eſtop- 
Ante, 122. d to ſay the contrary ; and 2. & 4. Ehkz. Dyer, 190. accord.— 
Poſt. 756. 769. DR Ew, to the contrary. For where one is obliged to pay rent, if 
2 Roll Ab.872. he cannot enjoy the land, he is not bound to pay it; and therefore 
2-Roll-Ad.454 14. Edtv. 4. pl. 4. 20. Hen 6.pl. « 22. Hen. 6. pl. 57. the 
3 tender thereof thall be upon the land, and not to the perſon. 
Owen, 110. 21. Hen. 7. pl. 6. the Dean of Hmdſfor's Caſe, it is ruled, that if 
Moor, 405.» he cannat enjoy the land, he thall not pay the rent. And as to 
Oro. Jac. 312, the eſtoppel by the -recital, there is a difference where it goes in 
22 33. b. the generality, and where in the particularity; for where it is in 
2 — the generality ; as to infeoff one of all che lands deſcended unto 
1. Salk. 2). him, or to be non- ſuited in all actions depending in the common 
Stra. 610.818. pleas; he- ſhall not be eſtopped to ſay, that he hath not any land, 
3-BaceAb.447- or that he hath not any action depending there, 18. Edw. 4. pl. 4. 
ye 4 Againſt a condition to perform all covenants, a man may ſay, 
$6. 501. that there were not any covenants; and 21. Hen. 4. pl. $4. agrees 
2- Term Rep. with this difference. And of this opinion were all THE Court 
171. at the firſt; but afterwards, upon a ſecond argument, they con- 

© ceived — he 1hould be eſtopped. Wherefore it was adjudged for 

theplaintiff. | 90 2 1 ods bas 
c 8g. 0 Agnes Fowler againſt Dale. 
Hilary Term, 36. Eliz. Roll 42. or 411. 


« Inbabitants? D EPLEVIN. The defendant made conufance ; ; bailif of Sr 
eannot preſcribe Thomas Hatton, the place where, being part of the manor of 
to have a right PBenyfield ; and that the vill of Benyfield is an ancient vill; and 
of common. that in the ſaid vill habetur talis conſuetudo, et a tempore que, c. ha- 
— bebatur, &c. quid quilibet inhabitans in aliquo antiqua meſſuagi 

within the ſaid vill, Mould have common in the ſaid waſte for 
all his beaſts /evant ef couchant within the ſaid vill; and that he was 
2. Leon, 44. an inhabitant, &c, And ifſue was, jajned upon this pxeſeription, 
Godb. 96. -- and found for the plaintiff; and it was moved in arreſt of judg- 
Owen, 4. ment, that it was a void and ill preſcription for-every inhabitant 
5 — preſcribe, &c. and therefore the bar was MU ang the iſſus 
Cro 2-054 being Joined upon an ill bar, the 1 Ss, ot. to have any 
2. Bl. Ker. 97. judgment.—YELVERTOX moved for the Plaintiff to have Jo 


C481 24+ 
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ment; for it is pleaded by way of cuſtom and uſage, and it is not Fowrra | 
a preſcription, which may be well enough ; for common may yer © 
be as well by reaſon of inhabitancy, as otherwiſe. And 22. Hen. 6. 
pl. 43. common may well be appendant to an houſe ; ſo it is 
10. Hen. 7. pl. 24. 15. Edw. 4. pl. 32. It is ſaid there is not any 
difference betwixt common appendant, and common by reaſon of 
inhabitancy ; ſo as it is there admitted, that there may be common 
in reſpe& of inhabitancy. | 
It hath been objected, that inhabitants are not perſons able to pre- 
ſcribe. But it was thereto anſwered, thatit is not here alledged to 
be in the perſon, but to be the uſage of the village. Vide 18. Hen, 8. 
11. Hen. 6. Prior of Dunſtable's Caſe, 7. Edw. 4. pl. 24. 15. Edw. 4. 
pl. 29. 18. Edw. 4. pl. 3. 20. Edw. 4. pl. 10. and ſecond” Marie, _— 
« Preſcriptio,” Bro. 100. Inhabitants cannot preſcribe ; but a cuſ- 
tom may be alledged, that inhabitants may have common. 
Wheretore, &c. | 
ANDERSON, It hath been adjudged lately in this court, that it 
is a void and idle preſcription, and I can ſhew the roll thercof ; 
and there is not any colour againſt it, for an inhabitant cannot ,« 
have common, if he hath not an intereſt or eſtate therein: and Ce. 6. 60. a. 
this is not ſhewn in ſuch a preſcription ; wherefore it is not a 
ö Alſo if he be ouſted thereof, he hath not an 
remedy nor action for it, but the lord who is the owner thereof; 
and therefore, the intereſt ſhall not be taken from the lord; and 
the lord and the inhabitants cannot both have intereſt therein. 
WALMSLEY. Such a preſcription cannot _ at this day, 
and therefore continuance cannot make it good: for a grant of 
common inbabitantibus cannot be good, becauſe are not Ant. 35-- 
any corporation; and by preſcriptiou it cannot be good, for it is 
in nature of a purchaſe; and an inhabitant cannot purchaſe to 
himſelf and his ſucceſſor. | 
BEAUMOND. This is not any of the four commons, viz. appen- 
dai\t, appurtenant, in groſs, or vicinage ; wherefore it is no good 
common. « ; 
OwEN accord, ; for they are not any corporation to preſcribe : 
but a freeholder may alledge that he is ſeiſed, and that he and 
all thoſe, &c. have had common, and that is a good preſcription. co. 6. 6c. U. 
—But all THE JusTiCEs held, that uſage may be alledged by Ant. 180. 
reaſon of an inhabitancy to have an eaſement, but not to have | 
inheritance, _ | . i 
AxpERSOR. It is the common courſe throughout England; and 
it is abſurd and oppofitum in objedto, that the common ſhould be in 
the inhabitant ; tor it ſhould be miſchievous to take it by a pre- 
{cription from the owner of the ſoil. And it is not poſſible that 
ſhould be good by uſage, which cannot have a lawful continuance. 
And cuſtom and preſcription are all one. Wherefore, &c,—Sed 
adjournatur.  _ e ech n i 2 1 4. 
Jeſop againff Payne, Parſon of Upway. Ras 
PROHIBITION prayed for ſuing for tithes of locks of wool, A md to pay 
" ſuggeſting, that he paid the tenth fleece of wool in ſatisfac- —_— — 
don for all locks, and tithes due for Wool. 2 
_ Dzxzw moved, that the preſcription was not good ; becauſe it wool is ö. 
Þ but to haye the fame thing and of the ſame nature in recom- — 446. 475. 


Michaelmas Term, 36. and 37. Eliz. In C. B. 

Jzzoy pence. And it hath been ruled in the queen's bench, to give the 
% tenth ſheaf in ſatisfaction of the tithe of the corn, and rakings, 
is not ſufficient to maintain a prohibition. And there in 33. Elix. 
in the caſe of Shakerly againſt 25 James Marvin, it was held, that 
it was not any preſcription to have cocks of hay for all tithe-hay. 
Tur Covkr held, that in this caſe the ſubſtance of the pre- 
ſcription was good enough, and agreed to the caſe of the rakings; 
for that is as good corn as any other, but locks be not of the ſame 
value with the fleece. But in d of a fault in the ſuggeſtion, 
that it was not, that they uſually had paid, &c.“ which is iſſu⸗ 
able, it was not good. And therefore they held that conſultation 
ſhould be awarded. 


Car 25. Charnock againſt Sir Thomas Gerard. 


A VDITA QUERELA. For that the conuſee upon a ſtatute 
e ſtaple had purchaſed part of the land, and the plaintiff an- 
common pleas Other part, and yet had cauſed the plaintiff 's lands to be extended 
upon a fla and delivered in execution. And it was held to be a good cauſe for 
Japle. an audita querela.—It was then moved to have a ſuperſedras to 
ſtay execution; for although they were extended, yet they were 
not delivered by liberate. And THE Cour doubted, becauſe it 
was upon a ſtatute ſtaple, which was not returnable in this court, 
but in the chancery: but it well may be upon a ſtatute-merchant ; 
for that is always returnable in this court. But the prothono- 
taries ſaid, that an audita querela lies well in this court, in this 
caſe ; and a ſuperſcdeas ſhould be awarded, as it was in the caſe 
of Lord Dudley; and divers other precedents accorded therewith. 
Whereupon THE Court afterwards refolved, that it well lay 


here, and a ſuperſedeas was thereupon awarded. 


Stainfield and his Wife againſt Viſcount Bynden. 
Carr 28, Michaelmas Term, 33. & 36. Elix. Roll 1434 


DowWER. The tenant in bar, that the wife of the de- 
_ — mg mandant was endowed by commiſſion out of the court of 
conimiſfion 4. Wards de dote affignanda, which ſhe accepted, and demanded judg- 
due aH] ment „i att'9, Sc. It was thereupon demurred.— And after argu- 
out of the court ment by the ſerj cant, THE Cour reſolved for the demandant; 
of wards, is no for they conceived, although the 32. Hen. 8. c. 46. for the autho- 
— * rity to the court of wards, yet che authority of the chancery is 
law, for the not tranſmitted to the court of wards: for the marriage ought 
writ muſt iſſue to paſs under the great ſeal ; the office ought to be always 
from the chan- returned into the chancery ; the livery ſhall be always ſued 
* out of the — and all other acts (ſaving the ſurvey of 
Dyer, 363. the wards, lands, and letting it for years) ſhall be in the chancery, 
Co. Ent. 173. and not in the court of wards ; and therefore an aſſignment by 
+6" A commiſſion. out of the court of wards (a) is void, and ſhall not 
1 In 33. bind him, and no act there ſhall bind the heirs ; or any other men's 
3. Brownl. 126: inheritance: but this dower ought to have been affigned out of 
Co, Lit, 8. the chancery by a writ de dote cy pan, and if it be evicted, the 
9. Ad , | record ſhall be tranſmitted into chancery, and there ſhe ſhould by 
7 , endowed de novo, Wherefors it was adjudged. for the demandant. 


Aboliſhed by 13. Car. 2. c. 24,—See 3. Bl. Com, 258. 
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Sir Francis Gawdy, Knt. 

John Clench, Ef. 0 Tuftices. 
Edward Fenner, E/q. | | 
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Sir Thomas Fleming, Knut. Solicitor General. 


Weſbys againſt Skinner and Catcher, late Sheriffs of C2. 
London. | 


Hilary Term, 34. Eliz. Roll 169. 


EBT upon an eſcape. Upon wih debet pleaded, a ſpecial Anoldtharif 
D verdict was found, that the priſoner for whoſe eſcape the wal _—_ - 
action was brought, was in execution in the counter at — rant 
the ſuit of one Dighton for 2001. and at the ſuit of the plaintiff for ture all the pri- 

440l.; that the defendants in exitu ab officio delivered him as in foners in his 
execution for one cauſe only, viz. at the ſuit of Dighton to the <vftody charged 
new ſheriffs, and they ſuffered him to gs. For this eſcape the CE 
action was broughtagainſt the ancient ſheriffs ; and, Whether upon tions; and if he 
this matter the action lies againſt the defendants, or. ought to be omit any, it will 

brought againſt the new ſheriffs, becauſe the fort began firſt in de deemed an 


them? was the queſtion. 


TANFIELD. The new ſheriffs are chargeable ; for there is not Co. 3. 71. b. 
any law to compel the ancient ſheriffs to deliver the priſoners by Hob. 256. 
indenture with their cauſes ; but the new ſheriff ought at his peril *: Roll. Abr. 
to take notice eſpecially of executions, which are upon and out of 5544. wy 
the records; for he ought to be attendant upon every court at 2. Leo. 54+ 
Weſtminſter, and to have his deputy in every court, whereby he is 4- Bac, Abr. 
to be informed of every execution iſſuing out of every court. And 5. 
in divers caſes a man muſt take notice at his peril of aQs, of which 
by intendment he may have canuſance : as leſſee for life ſhall take 
notice of livery made upon the land, ſo leſſee for years or for life 
ſhall take notice of the grant of a reverſion by deed enrolled. 

And in 16. Eliz. it was ruled in one e Caſe, where a writ of 
diſcharge was ſhewn inthe county court for the ancient ſheriff, who 255 
was not preſent, that he ought at his peril to take notice thereof. 
$ executors ought to take notice of every judgment __ their 
teſtator : and if in this caſe the ancient ſheriff had died, anda new 3. Co. 72. b. 
theriff made, he at his peril ought to take notice of the priſoners 
in execution, and of hair Ents. So here the new ſheriffs, when 
they found him in execution, and ſo was lawfully under their 
charge. But if there had not been'any cauſe certified of detaini 
him in priſon, it might peradventure have been otherwiſe ; for 
then, if they detained him in priſon, they ſhould have men 
— a 6 23 : , A 
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able in falſe impriſonment. Alſo in this caſe, ſuffered him 


to eſcape before Dighton's debt was ſatisfied. Wherefore, foraſmuch 


as he did a tort therein, it is reaſon he ſhould the rather be charg- 
ed therewith. $I ty 

SNAGG t contra. The ancient ſheriffs are not diſcharged, nor the 
new ſheriffs cha „until three things be performed, viz. the pa- 


tent to the new ſheriff; the writ of diſcharge to the old ſheriff, 


and the delivery of the priſoners by indenture to the new ſheriff: 
and there is a writ in the Regi/ter, f. 295. that the priſoners and 
writ ſhall be delivered to the new ſheriff by indenture. Where- 
fore, inaſmuch that it was not done ſo, whereby the new ſheriff 
might have conuſance, they ſhall be charged, and not the new 
ſheriff. Wherefore, &c. A 

PorhAx, C. J. and ALL THE CovrT, Gawpy ebſente, held, that 
the ancient ſheriff ſhall be charged, and not the new ſheriff: for 
this delivery over of the priſoner, and writ by indenture, was by 
the order of the common law: and reaſon wills, that the ſheriff 
ſhould not have priſoners delivered unto him, but that he alſo 
ſhould have the cauſes certified with them ; and not to compel him 


do ſearch out the cauſes of their impriſonment; and in regard 


>. Co. 72. b. 


there was a default in the old ſheriff, that when they delivered the 
priſoner by indenture, they ſhewed but one cauſe only of his de- 
tainment, and not both. It is therefore reaſonable they ſhovld ra- 
ther be charged than the new ſheriff; and it was an eſcape in them 
preſently: for the priſoner when he is delivered to the new ſhe- 
riff for one cauſe, although he be in execution for. one cauſe, he is 
not of exccution tor the other : wherefore it is an eſcape maintenant 
in the ancient ſheriff, and they are forthwith chargeable therewith; 
and the law will never charge the new ſheriff, but where the pri- 
ſoner 1s delivered unto him in the common gaol of the county, 
with the cauſe of his detainment, and he needs not otherwiſe to take 
him. And therefore in Dawlridgecourt's Caſe in this court ; who 
being ſheriff of the county of Farwick, and had a priſoner in exe- 
cution (whom he kept in an houſe in Warwick, and not in the 
common gaol of the county) being afterwards removed from his 
office, would have delivered the priſoner to the new ſheriff at the 
ſaid houſe, who refuſed to receive him, unleſs he were brought to 
the common gaol, and afterwards the priſoner eſcaped; it was ad- 
judged, that the ſaid D. was chargeable with this eſcape, and not 
the new ſheriff, unleſs he had been delivered unto him in the com- 
mon gaol. And as to the caſe where the old ſheriff dieth, that 
may be agreed to be good law, for it is of neceſſity, becauſe there 
the new ſheriff was to take notice at his peril. And it was after- 
wards adjudged accordingly (a). a 

Nork. Gawvy ſaid unto me, that he was of the ſame opinion 
clearly, for the inconveniencies which otherwiſe would enſue to 
ſheriffs, to inforce them to ſearch all records out of every court, 
and in the interim not to know what to, do with their priſoners, 
Vide 5. Edw. 4. pl. 7 1. 39. Hen. 6. pl. 33. 

NoTE. A writ of error was after brought in the exchequer 
chamber, and after argument there, the judgment was affirmed. 
Vide 3. Co. 71. | | 

| (a) See 3. Geo, 1. c. 15. . 8. and 20. Geo, 2. c. 37. 


Stokes 
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Stokes againſt Anneſby. | Can 2., 


ERROR to reverſe a judgment in a writ of dower in the com- Enor to reverte 
mon pleas. The error aſſigned was, For that in term Mich. awrizof dower, 
21. & 22. Eliz. Rot. 2315. Anneſby brought a writ of dower 
againſt Stokes, returnable quind. Martini, at which day the tenant 

made default, and a grand cape was awarded returnable Hab. 

Purificat. next following; at which day the tenant +2 mags and 

tendered his law de nen ſummens, and had day to make it until 

quingue e Paſch. At which 5. /eptim. Paſch. the tenant jeti 

4 une, which was adjourned until tres Trin. 22. Hlix. at which 

y the tenant appeared, and tlie demandant releaſed the default. 


And the tenant imparles until Mich. 22. & 23. Elz. And upon 


the plea- roll, Paſch. 22. Eliz. it is entered, that the tenants 
then appeared and pleaded in bar; that the demandant detained 
charters from him, being feoffee to the baron; and iſſue was 
joined thereupon, which was afterwards tried in Mich. 23. & 24. 
Eliz. and found for the demandant ; and the thereupon had judg- 
ment ; and thereupon this writ of error was brought. 


Tux FirsT ERxRox aſſigned was, Becauſe this appearance and An appearance 
N in Paſch. 22. Eliz, at which day the party was out of court, entered on che 

y. the effoin caſt and adjourned, is merely contrary to the record, gs 3a 
and void; and therefore the iſſue joined and trial and judgment the h rl! 
thereupon are altogether void, —But Coke Attorney General, and and adjourned, 
GLANYILE, ſerjeant, moved, that the effoin-roll and all thereupon is an error not 
ſhould be void. For when the party appears, and pleads, that ap- _ * 
pearance confounds the eſſoin; and that appearance and pleading — 305. 
is upon the plea-roll, which ſhall the rather and more forcibly be 
intended true than the other roll; for the pica-roll controlls all 8288 
other rolls. But after divers arguments, the laſt day of this Term 
THE CourT reſolved it to be error, for every roll hath his courſe 
and order. And when it appears that the tenant was eſſoined, and 
the eſſoin adjourned until another erm, the parties thereby are 
out of court, and their appearance cannot be recorded. And in 
that an appearance is recorded, and a plea pleaded upon the plea- 
roll, it ſhall be intended to be a practice and miſ-entry (as in truth 
it was, as appeared upon examination) than otherwiſe, Where- 
fore the firit ſhall be intended the true roll, and all proceedings ſhall 
be according to it; and the appearance after, when none of the 


parties had day in court, is void: and fo the plea pleaded, and 


trial, and judgment thereupon, are erroneous, and not aided by 


any of the ſtatutes of jeofails. Wherefore for this cauſe they 
awarded, that the judgment ſhould be reverſed. 


A Seo Exxon alledged was, That this plea of detainment of 'f a tenant in 
charters by the feoffee, is a void plea en ſon bouche (which was agreed hs _ 
by ALL THE Covxr); and then the iffue joined thereupon is gerainmene of 
void, and fo a miſ-trial and jeofail ; and of that opinion was FEN- charters, an iſſus 
NER, Juſtice, But it was thereto anſwered, that although it were thereupen,- is 
an inſufficient plea, yet it is not merely void; for it is a plea pro- —_ after ver- 
per to this action: and iſſue being joined thereupon, and tried, it . . f. 30. 
Ante, 260. Poſt. 435 778. 3. Co. 18. a, 325 1. 
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rer is aided by the ſtatute of jeofailt, and not like where not guilty 
Autry. is pleaded in debt, or nen debet in treſpaſs; for thoſe are mere void 
iſſues in thoſe actions. But the other Juſtices did not ſpeax much 

thereto, the judgment being reverſed for the firſt cauſe. 


| Carn 9. . Ive againft Ambrey. 


Outlawry re- ERROR a judgment in debt, and outlawry thereupon. The 
verſed for di- *— error aſſigned was, For that the plaintiff appeared, and declar- 
— * ed, and proſecuted Tvonem attornatum ſuum, as the plea- roll 

„was; but the roll of the warranty of attorney is ponit even /on 
Ante, 340. @attorny.—And for this cauſe it was held to be error, and ſhould not 


Dougl. 114- be amended ; but the judgment and outlawry thereupon was re- 


cn „ Hall againf Combes. 
Trinity Term, 34. Eliz. Roll 667. 


A grantof al CTIONE FRM of 2 leaſe of Dedington againſt the 
An. the _ by as tenant of one Ayleſworth. Upon a ſpecial ver- 


- nor paſs a mill dict the caſe was, that king Henry the eighth had two mills under 


in B. one houſe, and granted to Ayleſworth all the houſes, mills, lands, 
2. Co. 33. a. &c. in Hells, and the ſuburbs and liberties thereof; and it was 
2. Term Rep. found that one of thoſe mills was in F*lls, and the other out of 
498. 302. Wells, and the liberties and ſuburbs thereof: and, Whether this 
mill paſſed, foraſmuch as they were both under one roof? was the 
doubt.— And adjudged for the plaintiff, that it paſſed not. 


Catz g. Harford againſt Gray. 


That which R EPLEVIN. The plaintiff in bar to the avowry made title to 
comes after the an hundred, that the abbot of Abington was ſeiſed in fee, and 
feilies —— the 31. Hen. 8. c. 13. of monaſteries; and that the abbot 
weben. furrendered to king Henry the eighth, and that o EA, ſcilicer, 28. 
Hen. 8. king Henry the eighth died ſeiſed, and it deſcended to king 
Edward the fixth ; and from him to queen Mary; and from her 
to queen Elizabeth, who now is, who granted it to lord Norris, 
who let to the plaintiff. Upon this bar, a demurrer was joined; 


and now exception taken, auſe it cannot be that the abbot 


ſhould ſurrender in 33. Hen. 8. whereas it is pleaded the king 
died in 28. Hen. 8.—But it was thereto fred by TANFIELD, 
that it was but a miſtaking of the clerk, and might be well amerided; 
for it appears that it cannot be, that king Henry the eighth died in 
the eight-and-twentieth year of his reign, where an act of parlia- 


ment is pleaded in 31. Her. 8. and a ſurrender in 33. Hen. 8. 


Wherefore that which comes after the PosTEA (wiz. 28. Hen. 8.) 

is yain and void, and may be well ſtrucken out, and yet the ſenſe 

Loo. ies. of — Lak; Ae vo vix. quod fry he died 2 1 and — 
cof he relied upon 11. Hen. 7. pl. 3. 20. Hen. 6. pl. 15. 

| 225 ; It. Ho. 6. pl, 12—Abd of that — — all THz Count, 

becauſe it is not much material, but matter of conveyance only. 

* IS Hore 


1 


t 
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* 
Hoare againſt Broom. Carr 6, 


R EPLEVIN: The parties being at iſſue, the Jury appeared in The array can- 
banco to try it; and the defendant would have challenged the not be chal- 
array, ore tents, becauſe it was returned by one Stenner, ſheriff, two — 1 

. . . uſe of chal 
days after he had received a writ of diſcharge. —And it was held by jenge contra- 
THE Cour, that he could not challenge it for that cauſe ; be- dicts the te- 
cauſe it would be a direct averment againſt the record; for it is cord. , - 
returned by him as ſheriff; and the return accepted, But by ad- 

: , | 2. Vent. 58, 
vice of THE Cour, he made his challenge to the array, becauſe . Bac. Abr. 
it was favourably made and returned in favour of the party, &c. 253. 275. 
and iſſue being joined thereupon, and all this matter given in 
evidence, THE CovkT directed the tryors, that it was not duly 
made and returned, for it was without warrant, Whereupon the 


array was quaſhed. 


Jordan againſt Jordan. Can 5. 


A SSUMPSIT. And declares, Whereas he ſued a writ of /atitat The promite in 
againſt the defendant, intending to ſue him for a debt of forty an aſumpft 
pounds, directed to the ſheriff of //i/ts, and delivered it to J. S. mult be to the 
to procure a warrant from the ſheriff to arreſt the defendant ; Si avogs 
and J. S. accordingly obtained a warrant; that the defendant, in , ra te; 
conſideration the d 7. S. would forbear to arreſt him, aſſumed to and the declara- 
J. S. to appear in the queen's bench, at the day contained in the tion muſt ſhew 
writ, or to pay the debt; and for non-performance of this pro- bow the debt 
miſe he brought the action. The defendant pleaded nan a//ump/it, and OR 5 
found againſt him. And it was now alledged in arreſt of judgment, poſt. 849. a 
becauſe — did not ſhew how the debt grew due; nor in fade that 
there was any ſuch debt due. Secondly, Becauſe he declares of a 
promiſe made to J. S. and not to himſelf. —And for this cauſe. 


principally it was held to be ill, and adjudged for the defendant. 


Bothwright againſt Harvy. 
 Michaelmas Term, 36. & 37. Eliz. Rell 573. 


DFT upon an obligation of 1201: The condition was, That xe A counter 
if he acquitted and faved him harmleſs from an obliga- bond be given 
tion of 601. wherein the plaintiff and defendant were obliged to to fave the obli- 
J. S. that then, &c. The defendant pleads, that J. . ſued the 8 harmicls 
plaintiff upon that obligation, and had judgment ; but that before —— 
execution he delivered the fixty pounds to the plaintiff to ſatisfy he i; the obli- 
it: and it was thereupon demurred.—Adjudged to be no plea ; fer gor. the cove. 
although execution be not ſucd, yet by the judgment the party is — mn 
damnified, for his land and body are thereby liable; and although * * 8 
he pays the ſixty pound debt, yet he doth not ſatisfy the coſts. do = 
the bond is not ſaved, for he doth not acquit nor fave him harm- the money is af- 
leſs, as 2. &. 3. Elia. 186. is: Alfo the bond is conjunctive, “ ac- terwards paid. 
quit and ſave, &c.“ wherefore he gught to do both, which was , 264. 350. 
not done. And it was thereupon aFadged for the plaintiff. 1. Ro. Ab. 433, 


© Owen, 19. Cro, Car, 350. Yelv. 287. 1. Browal, 24. &. Co. 24. 1. Vent. 361. 


Cain 8. 


CRO, INI PART I. Bb | Philpot's 
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Cas 9. . Philpot's Caſe. 
Upon an gt A N exigent was awarded againſt er er and his wife, and di- 
againſt huſband 4 vers others, upon an indictment of recuſancy. The huſband 


_ — rp appeared upon the exigent, and contormed himſelf according to 


enform, the law; but the wife made default, and did not appear. The huſband 
Court will not prayed to be bailed de die in diem, until the appearance of his wife, 
bail till the wife for the default of the wife ought not to prejudice the huſband, 
9 And the practice and uſage of the common pleas is, where proceſ; 

of outlawry iſſues againſt baron and feme, and the baron appears, he 
8 SHES ſhall have day by bail, until the . of his fans" Dur THE 
Stile, 475. Cour ſaid, that it was in the diſcretion of the Court, when he 
1. Mod. 8. came in upon the exigent, whether he ſhould be let to bail. And 
6. Nod. 17.105 this Court uſed not to let the baron to bail, but to continue him 


10. Mod. 163. in priſon for the contempt of 3 until the feme comes in: 


— 8 wherefore tlie bail was refuſed. Vide 8. Hen. 4. pl. 6. 21. Hen. 6 


Str. 1167. 1237. pl. 4 

1272. 1. Term Rep. 486. 

Rotheram again/t Crawley. 
Eafter Term, 35. El/z, Roll 332. 


A releaſe of all Derr upon an obligation. The defendant pleads a releaſe; and 
dutic; will dif- upon the pleading, the cafe appeared to be, that there wer 


CASE 10s 


one dun controverſies betwixt the | pou war lord, and the defendant, being 
payment of a his tenant, for a relief and an heriot; and they having ſubmitted it 


bond. to arbitrament, it was awarded, that there ſhould be a releaſe mace 

of them; and in performance of this arbitrament a releaſe vu 

5. C. Owen, 71. made by theſe words: of all reliets, duties, and amercements;" 

7 399+ and this releaſe pleaded in bar of this — which was not put 

53. * in arbitrament, nor intended to be releaſed. And upon all thi 

matter difcloſed, it was demnrred&—CoKkr, Attorney Genere!. 

moved, that it ſhould not be a bar: for this word“ duties“ heing 

placed betwixt “ reliefs and amercements,“ ſhall be intended 

duties of ſuch a nature, and not any other; wherefore it ſhall nat 

extend to this bond. - But THE Cob held the contrary; for al 

though the intent was not to extinguith it, vet“ duty” extenG 

| ' thereto in extremity of law, wherefore it ſhall be an extinguilh- 

* pon ment and diſcharge of the bond. And thereupon it was adjudg: 
28e. in rows. fox the defendant (a). 


c 11, Thornborongh again Monpenſon. 


. covenant o COOVENANT. The covenant wherein the breach was affignes 
* make fork an was, That he ſhould make ſuch an aſſurance as his count 
Keane as ſhould deviſe of an annuity of twenty pounds; and alledgeth for 
* -»»/z! hall breach, that his counſel deviſed that he ſhould bind himſelf an 
* deviſe,” his heirs by an obligation for the payment of this annuity year, 
#xpounded., \bich he had not done. And iffue being joined thereupon, 2 
ter verdict it was moved in arreſt of judgment, that this wi 
not within the covenant, and ſo no breach, for it is not any af 
rance of the annuity,—Pornam. If a man covenant to mi 
ſuch an aſſurance of the manor of D. as his counſel ſhall dei 
and the counſel deviſeth 4 or a ſtatute to be made i 
the peaceable enjoyment tfereof, he is not hound to make it ( 
0 261. CURIA conceſſit.) But if the covenant were to do ſuch act or 20 
2 5 zn for the aſſurance of the manor of D. as his counſel ſhall de 


/ 
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and they deviſe a ſtatute for the peaceable enjoyment thereof, he Troxxn0- 
is bound to do it. —It was alſo moved, that this was not within eue 
the covenant, becauſe the deviſe was, that he ſhould bind him and M egeinſs 
his heirs ; and there is not any word in the covenant, that ke Oe 
heir ſhould be obliged ; wherefore, &c.—But Tux Couxr gave 

not any anſwer thereto, and it was ended by arbitrament, 


Weaver againft Cardan. Carr 12. 


CTION for theſe words: Thou wert detected of perjury in Words not 
the ſtar- chamber. —It was held upon motion that the afionable. 
action lay not; for an honeſt man may be detected, but not con- B· R. H. 3396 
victed; ſo no ſlander. Sed adjournatur. 


Harleſton's Caſe. Care 13. 


II was found before the coroner, ſuper viſum is, that Maker inquire. 
Harlefion fell into a marlepit fortuits, and ſo died. By the pro- dum may be 
curement of the queen's almoner, a commiſſion ifſued out of the Warded, not- 
crown office, in nature of a melius inquirendum, and was awarded 1 
to the ſheriff to enquire of his death, and of what goods and chat. 3 
tels he was poſſeſſed at the time of his death; and it was found 3. Keb. 800. 
before the ſheriff, that he was felo de fe Sc. It was moved, that“ _ = 
this writ or commiſhon was not awarded, but utterly void ; =. 238. 
for the 28. Edw. 3. c. 9. is expreſs, that no ſuch commiſſion ſhall 12. Mod. 17a. 
be granted! and that the ſheriff ſhall not take indictment by writ 496- 
or commiſſion ; and F. N. B. 144. & 250. agreeth therewith — Ch. 72- 


But Ive, the clerk, informed that they have divers precedents 8 15 


ſince that ſtatute of ſuch commiſſion awarded. Strange, 69. 
1073+ 1097, 2. Hawk. P. C. $8. 109. 1. Bac. Ab. 496. 
Collet againſt Marſh. ; Cas 14. 


Trinity Term, 35 Elix. Rell 38. 


| ERROR upon a judgment in a præcipe quid reddat. The error u Non ſummon” 


aſhgned was, Becauſe the defendant was not ſummoned at the by the theriff, 
church-door, according to the 31. Bliz. c. 3. and by reaſon of g 
his default a 2 capias was awarded, and judgment given againſt — 
him, and he loſt his land by default, and in truth the ſheriff re- error. a 
turned him ſummoned at the church - door. It was thereupon de- Poſt. 399. 


murred, whether he ſhould have this averment, or ſhould be put Moer, 349. 


only to his action upon the caſe againſt the ſheriff.— Quære; for ;* Roll, Abr. 


THE COURT upon the motion doubted thereof. Er adjournatur. (a) — 9h 


(a) The judgment was affirmed, poſt. 397. 


York againſt Allen. h Cart rg, 


AETANT was brought in the common pleas of a verdi in it verdia in 


reginæ ; whereupon the record was removed, and there C. B. be af- 


the verdict was affirmed; and now the plaintiff in the firſt action med on at. 


taint in B. X. 


prays execution according to tha | firſt verdict, as 7. Bd. 6. the cou 
Dyer, 81. is.—And PoPHAM and the OTHER JvsTICEs held, that award — 


ſhould have execution; for the — in the common pleas tion on the firſt 
: ave but only tenorem recordi. OED 
But if the verdi& had been diſaffirmed, and execution on the firſt 1. Ro. Ab. 88. 


verdit had been had before, the Court of the common pleas 3-Bac- Ab. ast. 
Might have awarded reſtitution very well, and afterward execution . 321. 
Ws awarded accordingly, 


Bb 2 Watts 
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Car 6. Watts againff Hagden. 
Pleading, REPLEVIN. The defendant avows the taking in Yhite Acre 
tor damage feaſant. The plaintiff replies, that they were taken 


in Black Acre, ABSQUE noc that they were damage feaſant in 
White Acre. It was thereupon demurred.—ET YER CURIAM 


without argument it was ruled to be an ill traverſe ; for he ought „ 
. to have traverſed the place of the taking, and not that they were 0 
; damage feaſant, Wherefore it was adjudged for the avowant. : 
cu 1. | ell againſt Fligden. - 
; 2 Trinity Term, 36. Eliz. Roll 54. 0 
Where, by cuſ- EIECTIONE FIRMA. Upon a ſpecial verdict the caſe was, li 
tom, copyholds Tenant 1n tail of a copyhold, remainder in fee, is impleaded by be 
may be intailed, plaint in court baron in nature of a writ of entry in the poſt, by 
de dr n and ſuffers a common recovery with voucher : Whether this thall w 
the lord's court bind the remainder ? was the queſtion; the tenant in tail being fe 
td bar it. dead without ifſue; and it was found, guid nunguam antea videbatur th 
Ante, 149. talis recuperatio in curid manerii præudicti.— IHE CourT upon the re 
Poſt. Bo. 391. motion ſeemed to incline that it ſhould bind the remainder, but an 
7. Ro. Ab. 06. they ſpake not much thereto. Sed adjournatur. an 
Moor, 358. 753. 4. Co. 23. a, Salk. 340. 1. Butr. 210. 1. Will. 26. Gilb. Ten. 176. fol 
5 Js tas. "ob f ac 
Cart 18, Parler and Bartholmew againft Cray. 
Michaclnas Term, 36. C 37. Eliz. Roll 25. C 


Na in a pond TRESPASS: The caſe was, That a man having fiſhes in his 


ſhall go to the pond, made his executors, and died. The defendant go, 4b. 
heir, and not to hig executor takes the fiſhes, and the plaintiff as heir brings trel- pea 
1 paſs: and upon this matter diſcloſed by bar, it was demurred in wh, 
| Stanf. 23. b.  law.—Adjudged without argument for the plaintiff. For al- pri 
18 Edw.4.p1 8. though it be felony to ſteal fiſh out of a dam, or pond, or trunk, and 
Co. Lit. B. =. ag 15. Edw. 4. pl. 8. vet the owner dying. and leaving them in the Jud; 
— — 5% pond, they are as profits of the freehold, which the executor ſhall lie e 
- a al $5 not have, but the heir, or he who hath the water, Wherefore * 
94 was adjudged for the plaintiff, f | ign 
| . mer 
; q . and 
CA 19. Leigh againſt Shaw. es 
Trinity Term, 36. Elia. Roll 767. * 
een FJECT IONE FIRMA of a chamber. The caſe was, That one But 
miſe a refory let a rectory for years, excepting the manſion-houſe of the r&- vide 
xxeeyTins tory, ſaving to the leſſee the chamber now in queſtion : and, Whe- 11. 
% ther this ſhall be ſaid to be let for years? was the queſtion & 1 
to the lefſee, * PorHaM. Here is an exception out of an exception, which 1 adva 
' the chamber: good enough, and ſhall make it paſs by force of the leaſe; i her 
patſes by force . this exception or ſaving makes the thing excepted as if it never cann 
of the leaſe, - been let: ſo a ſaving out of a ſaving makes it as if it never ha firſt 
2 been excepted, and then it paſſed by force of the leaſe at fir. - "ot 
2+ Wood's To ch. If - Tick caſe 
Cen. 41. Io this opinion without any argument the orHER Jus — 


d. And it was adjudged for the plaintiff. 
agree | judged | P Stan 


' 
/ 


re U 
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Stanton againſt Barnes. 
Hilary Term, 39. Ex Rell 492. 
PON a ſpecial verdi& it was found, that it was ancient 
copyhold land, parcel of the manor of 4. and deviſable in ® — 

fee, or for life, ſelummodo ca capienti extra manus dumini. It was 5 2 — 
moved, that the ſurrender was to the uſe of one for lite, remainder to the oe of 
in tail, remainder in fee, who were admitted accordingly by the one for life with : 
tenant for life, who dieth ; and, Whether that were good to him in minder in | 
the remainder in tail? was the queſtion, — CANFIELD moved, that _ 
ard the cuſtom is oand expreſsly, that it ſhall be /alummodo 327. 923 
e | 8 P 4 A "gg * Polt. 717. 907. 
e capienti extra manits domini, it cught to be an immediate taking; Co. 1 by 
and he ſhall not take by way of remainder ; alſo the cuſtom will [% ow 
not warrant any eſtate but for life or in tee. But THE COURT re- Gilb. Ten, — 
ſolved to the contrary, that it is good enough. For in that it is Cuter, 22. 
limited to one and the licirs of his body, it is not void; but if it Moor, 193.188, 
be not an eſtate tail, it is a conditional fee ; and fo it was agreed —_ 175. 
by us all in the caſe of Grande and Kate; for when a cuſtom . gig. 268. 
warrants a greater, it thall wairant the leſſer eſtate alſo. » Jo the Cro Car: 45. 
ſecond, it may be well limited by way of remainder. (as well as to 3. Lev. 327. 
the immediate taker; for when the cuſtom warrants it, it cannot 4 Med. 86, 
reſtrain a tee to be limited as well by way of remainder) as other wife; rk _ 4 
and he in remainder and tie particular tenant make but one cſtate , Boer: "VI 
and in that it is found that the cuſtom is, that it ſhall be granted a. Ld.Ray.ggg, 
folummodo ea capient!, it is void therein. Wherefore it was adj udged 
accordingly for the plaintiff, 


Noke againſt Awler. ca 21, 

Trinity Term, 26. Elis. Rel | | 
(COVENANT. Wherein he ſhews that one Jahn King made a 45 aſſignee by 

leaſe for years to A. tho detendant, who by deed granted it to hel cannot 
Abel, and covenanted with him, that he and his aſſignees ſhould maintain an ac- 
peaccably enjoy it without interruption Abel grants it to J. f. NO 8 
who grants the term ta the plaintiff, uo heing ouſted by a ſtranger, pog. 436. 
brings this action; and after iſſue joined upon a collateral matter, 
and after verdict for the plaintiff, it was alledged in arreſt of mo 419 
judgment, that this action lay not for the ſecond aflignee, unleſs 7 x ay, 
he could he the deed of the firſt covenant, and of the athgnment, 2. d. Raym. 
and of every mean aſſignment; for without deed none can'be aſ- 15. 
hgnee to take advantage of any covenant, which cannot com- 
mence without deed; and to that purpoſe cited Old 4#, 102. 
and 19. Edw. 2. Covenant,” 25. And if one be infeoffed with 
warranty to him his heirs and aſſignees, and the feoffee makes a 
feoffment over without deed, the aſlignce ſhall not take advantage 
of this warranty, becauſe he hath not any deed of aſſignment. 
But if he had the deed, it thould be otherwiſe; and to that purpoſe 
vice 13. Adio. g. Pouch.” 17. 3. Ediv. 3. Monſtrans de Fuyts“ 37. 
I, Edi. 4. ibid. 164. 15. Edw. 2. ivid. 44. 13. Hen. 7. 13. 
& 14. 22. Af. pler 88, But Poruꝶu held, that he ſhail have 
advantage without the deed of aſſignment; for there is a difference 
where a covenant is annexed to a thing, which of its , naturg 
cannot pals at the firſt without deed, and where not. For in the 
hrſt caſe, the affignee ought to be in by deed, otherwiſe he ſhall 
not have advantage of the covenant ; and therefore he denied the 
caſe of the feoffee with warranty; for the ſecond feoffee ſhall. 
lays benefit of the warranty, —— he doth not ſhow the R= ff 
B 


3 


CAE 20. 
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Noxx of aſſignment, but ſhews the deed of the warranty; and fo is the 
uz, better opinion of the books.—And to that opinion the OTHER 
Jvsrieks inclined. Sed adjournatur. Vide 3. Co. 63. | 
ö It was adjudged for the defendant, poſt- 437, 


Cs 22, Carrel againſt Read. 


The entry of VENANT. Leſſee for years covenants to drain ſuch water 
« leſſor ſhall not out of land before ſuch a day. He pleads, that before the 
72 day the leſſor entered, and continued in poſſeſſion until after the 
—— day: and it was thereupon demurred.—Adjudged to be no plea, 
. 8 becauſe it is a collateral act to be done by him; unleſs he had ſaid, 
Ante, 362. that the leſſor held him out, and diſturbed him to do it. 


Moor, 402. Owen, 65. 8. Co. 9. a. 1. Roll, Abr. 453. 1. Bac, Abr. 434+ 1· Wood's Con. 4114 


Hilary Term, 
37. Eliz. In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Fuſtice, 
Thomas Walmſley, E/q. 
Francis Beaumond, E.. Juſtices. 
Thomas Owen, Eq. | 5 
Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, K nf. Solicitor General, 


The under-te- F JECTIONE FIRMZZ. The defendant pl&ads, that the 
pant of a lefſes ueen was ſeiſed in fee, and let it to J. S. for years by patent, 
of the crown who let it to the defendant, and prays in aid of the queen. —And 
tort, cw, it was ruled to be no plea, becauſe he is not immediate tenant, 
Wherefore a re/pondes ouſter was awarded. | | 


Day againſt Biſbitch, 


| RESPASS, for the taking and carrying away a dyer's vat. 
1 T Upon a fpecial verdict it was found that the ſheriff, ode an 
well of a bovſe, action again? the plaintiff, attached it, being faſtened to the wall ol 
is parcel of the the — and delivered it to the defendant : and, Whether this 
| , and taking or delivery were lawful or not? was the queſtion. | 
— — Fiksr, It was moved, that it could not be attached; becauſe it 
under a f. fa. is parcel of the freehold, and fixed thereto. 
dd. 6 ECONDLY, That the action lies not againſt the defendant, 
— becauſe he hath it by the delivery of another, and not by his on 
Lit. 2 6 n A . . 
| 1 And it was reſolved by all Tus Covar, that jt could not be 
£1 attached, in regard it is fixed to the land and wall.—ANDER8ON 


ſaid, that wainſeot fixed to a wall cannot be removed; and if it bi 


Carr 1. Allen againff Hollowell. 4. 
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it is waſte. So of tables dormant, fixed, &c.—WALMSTLEV ſaid Day 
that in the time of Lord Dyer, this difference was here taken, and LA 
agreed, that a furnace fixed in medio domus is but a chattel, and is — 
removeable ; but otherwiſe it is, being fixed to the walls: and after- 

wards it was adjudged accordingly for the plaintiff.— The ſecond 

matter was not much inſiſted upon, becauſe he was preſent and 

took it, and ſo he was an immediate treſpaſſer. Vide 42. Edi. 3, 

pl. 6. 20. Hen. 7. pl. 13. 21. Hen. 2. pl. 6. 


a Braun againſt Michael. Car 3. 


ACT ION for words. Whereas he was a juſtice of the peace: words not 
that the defendant ſpake of him theſe words: He hath de- actionable. 
« livered untruths upon his oath, in his anſwer in the chancery, 

« at the ſuit of J. S.“ It was thereupon demurred; and without 

privity of the Court, in Mich. 36. & 37. 200 Jn was 

entered for the plaintiff. It was now moved to ſtay the writ of 
enquiry of damages to be awarded. —And all THE CourrT agreed 

thereto, for judgment was entered without their privity ; for they 

all now agreed, that an action lies not for thek words. For he 

might deliver untruths upon his oath in his anſwer, and not be 
perjured ; for there are therein two oaths, the one upon his know- 

ledge, the other upon his evidence, upon report of others, which 

may be untrue, and he not be perjured. Wherefore, &c. 


- * — — ——— 
— — — — — —⅛ 2 22 — 
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Sharrock againſt Hannemer. Carr 4. 


FALSE IMPRISONMENT. The defendant juſtifies, for that A conſtable can- 

he was high-conſtable of the hundred of D. in the county of not arreſt for 
Salop, and that the plaintiff made an affray, upon J. S. and that _— 
he came prefently after the affray made, and 4 . prayed him ont Warrant, 
that he would take ſureties of the peace, becauſe he ſtood in fear except felony is 
of his life : whereupon he committed the plaintiff to ward there, likely to enſve. 
(for that he would not find ſureties for the peace), as it was lawful for Ante, 168. 204. 
him to do; and traverſeth the impriſonment in any other county: Lamb. 142. 
and it was thereupon demurred.—F1iRs8T, Becauſe a conſtable Bro. Surety, 
cannot take ſureties of the peace, unleſs for an affray committed 33: 3%: 
in his view. —SECONDLY, Becauſe the county is not traverſable.— $1 = 
But as to the ſecond, THE Cour would not hear any argument; Owen, 105. 
for there is uo queſtion but it is traverſable when the juſtification 1. Hawk. 26g, 
1s local; and ſo it was adjudged in the queen's bench, 27. Eliz. * Hawk. 97. 
Koll 404. betwixt Dawby and Dauby.— But as to the firſt, AxDER- LONG N 
$0N, WALMSLEY, and BEAUMOND held, that the juſtification is 1094. _ 
not good. For Ax DER SON ſaid, that a conſtable may commit one Doug]. 359.6334 
for the breach of the peace in his view, but not if it be done out 
of his ſight; and he cannot take an obligation for the breach of 
the peace, if it be not broken in his view ; and an high-conſtable 
is not ſuch an officer, nor conſervator of the peace, whereof the 
common law takes any notice, for he is. not mentioned in any 
book ; and neither the high nor petit conſtable can take any 
man's oath; that he is in fear of his life : wherefore, &c,— 
WalusLEV. A petit-conſtable may commit one who hath broken 
the peace, although it were out of his fight, if he will not find 
lureties of the peace, upon information- that one intends to make 
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verdlict in attamt 


SnannoSe 2 battery, and to diſturb the peace; for by preventing of the 
i occaſion of the breach of the peace, it ſhall be well preſerved, 


gra although that 10. Edw. 4. 22. Edw. 4. pl. 25. 5 Hen. 4. 


pl. . are, that wo ny commit one upon view of the breach of 
the peace, and make him find ſurety therefore; yet 44. £4w. 3. 
title * Barr is, that he may do it upon information of 
the peace broken, or to be. broken, or that he comes where the 

/ perſons are aſſembled to break it; for thereby the breach ſhall be 
avoided : but he may not take ſureties by recognizance entered, 
becauſe he is not a judge, nor any officer of record, but is elected 
by matter in pats, and therefore may take ſurety by matter in fa, 
vix. the obligation. But an high-conſtable cannot do ſo; for he 
is nota conſervator of the peace by any law, nor find I any autho- 
rity which mentions him; and in the north there are not any high- 
conſtables. But neither high nor petit conſtable can take an 
oath of any one, that he is in fear of his life: wherefore, &c.— 
BEAUMOND. A conſtable and ſheriff are conſervators of the peace 
at the common law, and may take ſurety of the peace by obligation, 
upon view of the peace broken or tumult made; otherwiſe not. 
But they cannot take any man's oath that he is afraid of death; 
for he is not a judge, nor officer of record ; which is the reaſon 
that an obligation taken by him ſhall be in his own name, and 
not in the queen's name; and ſhall be certified at the ſeſſions of 
peace. But a chief-conſtable cannot do ſo ; nor are they by the 
common law, but by cuſtom, and for conformity : wherefore, &c. 
—Owex. A conſtable is a conſervator of the peace by the com- 
mon law, and may take ſureties of the peace, as well before the 
peace broken as after, for otherwiſe it would be too late; and 
this authority at the common law yet remains, and that a chief. 
conſtable may alio do it.— But notwithſtanding his opinion, 
for the reaſons before expreſſed, it was adjudged for ths 
plaintiff, | 


| Cart 5. Mercer againſt Charter. 
 Eafter Term, 33. El'z, Roll 1618. 


Oo. In te- TTAINT upon a verdict} in an aſſiſe.—A ſpecial verdict was 
manner an im- found which was iniperfe& in divers points, and how it 
rertect ſpecial ſhould be remedied was much doubted ; for they all reſolved he 
— could not have a certificate, although à certificate lies in the firſt 
died ? action. A new venrre facias alſo lies not; becauſe no venire factus 
Ante, 309. lies in the action, but it was a jury the firſt day. But as they 
Poſt. 64:, 645. were now adviſed, they conceived that he ſhould have a new 
N. B. 208. D. ſummons of the qurots in the action. ANDERSON and BEAUMOND 
Lit. x39. a, held, that he might diſcontinue this action, and bring a new at- 
$- „Cm de, taint, But WALMSLEY and OwEx conceived, that after a diſ- 
- continuance by act of the party, he ſhall not have a new attaint; 
neither by the common law, nor at this day by the 23. Hen. 8. 
c. 3. but that he ſhall be fined and ranſomed. But they all re- 
ſolved, that after a nonſuit, he ſhall not have a new attain, 
neither by the common law nor by the ſaid ſtatute. Et adieu 
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he Baldwin againſt Wiſeman. Carp 6. 

d. 8 Trinity Term, 36. Eliz. Rell 906. 59 

4: TRESPASS. Upon a ſpecial verdi& it was found, that Richard A deviſe to A. 
of Baldwin had iſſue Richard and Henry, and two daughters; and in tail, © upon 
7 deviſed his land to Henry in tail, if he lived unto his age of 3 3 
"i four years, upon condition that he ſhould pay 100l. to his daugh- « , B., and 


ters; and if Henry died without heir, then if Richard did not pay if 4. dies 


1 the ſaid 1001. that it ſhould remain to his daughters and their heirs. * without heir, 
G Whether this were a condition, or a remainder by limitation to the — rh 


daughters? was the queſtion. —W ALMSLEY and BEAUMOND held, , ,__* +. 2 
that it was a condition: and BEAUMOND ſaid, that a deviſe to « mould remain . 


, * 
x 
| 1 
| 
© 
1 
1 | | 
3 


he S. paying 100l. to J. D. and if he fail, that it ſhall remain to “to B. This 

* ; D. is a void remainder ; ſo a deviſe to 4. and his heirs, and if '5 © condition, 

* e die without heir, that it ſhall remain to B. is a void remainder. _ con 

= But OwEN # contra in the principal caſe ; for it is a limitation, by — 20g. 

5 reaſon of the intent, But being afterwards moved again, it was 3 

* adjudged according to the opinion of WALMSLEY ut ſupra, that G 2 

Ty it is not any limitation, but a conditiorf; and that Richard was in Cowp. 841, 

4 for the condition broken (a). — 63+ 756 

; 8 « 

on (a) This judgment was reverſed upon a CIE NE, and FrxNxR, to be a limitation, £ 

1d writ of error in the quzen's bench, Eaſt, and not a condition. Owen, 112. See alſo 

of J. Elz. and it was agreed by Gawoy, Dyer, 128, Plowd, 408. 

2 Elizabeth Counteſs of Rutland again/t Iſabel Counteſs of c 

ol | Rutland. 

he ELIZABETH counteſs of Rutland, and other executors of ED- Trover ties by 

nd WARD earl of Rutland, executor of Jobn carl of Rutland, againſt an execuror 

f- ISABEL counte/s of Rutland. Action upon the caſe of trover of di- vpon a conver- 

n, vers jewels and other goods to the value of 1000l. and alledgeth, e 2 

be that the defendant knowing thoſe goods to appertain to Joun . — 
earl of Rutland in his life-time, and after his death to EDwARD goods have ne- 
earl of Rutland, as executor to JoHN, and after his death to the ver been in the 
plaintiff, as executor to EDwARD, executor to Jobs had con- a poſſeſſion 
verted them to their damage of 1000l. The detendant pleaded e ee 
not guilty ; and found guilty to the damage of 9401. e 5s 

as It was now moved in arreſt of judgment, that this action lies not traver(@ble 

N not for an executor upon a trover and converſion in the time of nd, need not be 

5 their teſtator ; for it is not within the 4. Edw. 3. Cc. 7. as a quare gef bet «pg 


impedit and an ejedtione firme have been taken to be within the pag, 384. 387. : 
105 equity thereof. 


Bl Secondly, Becauſe there is not any certain time ſhewn of the a — 98 
ew converſion, whether it were in the time of the teſtator or of the — 
ND executor. | 2 2 
at- YELVERTON to the fir/? exception. The action well lies for an Lut. 167. 214. 
iſ- executor by the equity of the rents, And ſo it was adjudged gs 2369 | 
It; Paſch. 33. Eliz. B. R. that this action lies for executors upon a pos. 33 

eh. 33. EU : . P Pep. %% .. .- | 
;. trover and converſion in the time of their teſtator; and it was one 1. Leon. 193.1 | 
re- Drake's Caſe. To the ſecond, the day of the converſion is not ma- Hob. 10. | 
0 terial; for be it in the time of the one or the other, the executor Vent. 3% 


ſhall recover and have damages to the uſe of their teſtator. But 
the count is certain enough; for it is, © that the defendant know- 
1g ing the goods to be the goods of the ſaid John earl of Rutland, 
and intending to fra the plaintiffs, bad converted them 0 | 
| | | 9 
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| Rertany fo of neceſſity it is to be intended, that the converſion was in the 
plaintiff's time. | 

RvT+anD As to the firſt, all THz JusTices reſolved, that an executor 
may well maintain an action for goods converted in the time of 
their teſtator, by the equity of the 4. Edw. 3. c. J. as well as a 

quare impedit ; and ſo is the common experience at this day. 
But as to the ſecond, BEAuMoNnD and Owen held it to be a 
material exception; for the day of the converſion ought to be ex- 
reſly laid, although it is not traverſable : for it is matter of ſub- 
ance, and the point of the action; and therefore the day and 
lace of the converſion ought to be expreſly mentioned. And it 
F in Stranſham's Caſe, and 
in Sir Thomas Pyllifion's Caſe, that the place of the converſion 
ought to be laid; otherwiſe it is ill: and as this caſe is, the action 
may be brought of the converſion in the time of the teſtator, or in 
his own time: and it is doubtful in whoſe right it is brought, for 
want of the time certainly expreſſed: and in the one caſe he ought 
to have his action upon the ſtatute; and in the other caſe, by the 

common law : wherefore it is not good. 

But ANDER$0N and W ALMSLEY held ſtrongly to the contrary : 
for the caſe being agreed, that the executors ſhall have the action 
as well for the converſion in the time of their teſtator as in their 
own time, it is not material in whoſe right the action is brought; 
for they are to recover to the uſe of their teſtator both 
ways. And it is agreed on all ſides, that the day laid down is not 
traverſable : and not being expreſſed, it is not much material; nor 
the inqueſt ſhall not have regard thereto : but the time is well laid 
down; for it is 42 mortem, intending to defraud : ſo of neceſſity 
it is to be intended, that the converſion was pot mortem. And as 
to the caſes cited, that the place of the converſion is material in this 
action, that is, becauſe otherwiſe there cannot be any trial, if no 
place had been alledged ; but as this caſe is, being after verdict, it 
is not any exception to ſtay the judgment; although peradventure 
it might have been an exception, if there had been a demurrer 
thereupon; for that is not in default of ſubſtance, but it is to the 
manner only.—Afterwards, in this Term, the record of the caſe of 


. d. 485. Ruſſel and Pratt, which was Hilary, 21. Eliz. Roll 410. in banc 


reginæ, was brought in and ſhewn; and in that it was proved, that 
an action lies for an executor for a converſion in the time of his 
teſtator ; but nothing proved for the day. And it was ſaid by 
AXDERSOV, that the Lord Chief Juſtice and Chief Baron were of 
this opinion. But further day was given till the next Term; and 
if any of the parties died, judgment ſhould be tunc pro nunc.— And 
afterward, the next Term, it was adjudged accordingly for the 
_ plaintiff, | 

Several execu= Nora. That in this caſe it was reſolved, that three executors 
bers may ſue by bringing this action, and the one being an infant, and they all 
mtorney, tho* ſued by attorney, that it was good; becauſe they all are but one 
| perſon, and ſue in autre droit, and not in their own right; and it 
h 1s not reaſonable that one or two ſhould ſue by attorney, and 3 

— . 58. third by guardian or prochein amy. 
2-Mod. 248. Sed vide 2. Jaund, 213. 1. Vent. 102. 1, Mod, 296, 1, Lev. 299. contra, 
Walker 


hs 5 -=_©7 


SY VS AS Oy YY WW TY WD Fy vv, 5 WW T7 WW (WY 0 XY we by - FY WW wo Oh a os 


ww TR YU Gy ww 


Hilary Term, 37. Eliz. In C. B. 379 


Walker againſt Collier. S. 
Hilary Term, 36. Eliz. Roll gob. or 306. 

TRESPASS. Upon a ſpecial verdi& the caſe was, The land A deviſe to one 

was deviſed to one for life, remainder to the 5 — n 
five and forty ſhillings to John S. and it was found, that the land 5 Wok 
was worth three pounds per annum. The tenant for life died; and, ſum to a third 
Whether the plaintiff had thereby a fee, or for life ? was the queſ- perion; the re- 
tion.— And all THz CovkT reſolved, without any great argument, Tainder-man 
that he ſhould have it in fee, eſpecially when the money is not ap- — 8 
pointed to be My paid. And ANDERSON faid, that this Ante, 106. 20g. 
word paying made his eſtate conditional: but the not finding Pot. 498. 745. 
whether 1t was — is not material; no more is the — of the , 

0 b 


value. Wherefore it was adjudged ut ſupra for the plainti 6. Co. 16. 3. 
Cro, Car. 153.416. Cro. Jac. 527. 2, Mod. 25. 685. Cowp, 825, 2. Vern. 106. 564. 687. 
Gild. Dev. 21 22+ Cowp. 841. 

Chomley again Humble, c g. 


Hilary Term, 35. Eliz. Roll 2018. 


TRESPASS, Upon demurrer the caſe was, A feoffment wag A feoffment ta 
made to the uſe of one for life, remainder to Henry Chomley in ons fer life, with 
tail, remainder to another in tail, remainder over in fee to the lord — — 
chamberlain, Lord Hunſdon, with this proviſo, ** That if any of t hat if any of 
them in remainder in tail go about to levy a fine, or to do any act, theminremain= 
« whereby the uſes limited ſhall not take effect according to the der in tail ſhall 
limitation, or that there ſhall be any diſcontinuance ; that then macs. ay 
« the eſtate of him who ſo goeth about ſhall ceaſe, as if he were na- reſpect wite, 
* turally dead, and no otherwiſe.” And, Whether this were a as if be were 
good proviſo, and that the eſtate ſhall ceaſe by ſuch an act done? dead. This 
was — queſtion. e 1 0 — > 
After ment e Serjeants on either » THE Cour * : 
e theis nu A that it was not good. 3 
ANDERSON, At the common law ce/tuy que uſe had nothing; hi EG 
and an eſtate of inheritance at the common law cannot ceaſe ; and ,* 4g. — 
the ſtatute of uſes doth not help it: for the ſtatute cannot help any Hob. 1/0. 
uſe, where there is not any perſon who is ſeiſed to the uſe. Cro. Jac. 696. 
WALMSLEY. The pravi/o, that it ſhall ceaſe, as if he were na- 698. 58 
turally dead, is void, and without ſenſe; for if he were dead, it 5 And. 144, 
ſhould deſcend to the ſon, and he ſhould be in, in the per, by the My A 42. 4 
father, and it ſhould come unto him ua by degrees and ſteps; 10. Co. 42. b. 
but that cannot be when the father is in 9% and living: Winch 36. 
wherefore the words in the proviſo to this purpoſe are void, and 1 And. 346. 
without any fignification, and they are as if they neyer had been N 3530. 
mentioned ; and ſo it is an eſtate tail abſolute and without con- 1. Bae. Abr. 
dition: but in entry into religion, the land ſhall deſcend to the 411, 412. 
ſon; for the law reputes him dead. But if an act of parliament 4: Bac. Abt. 
had been made t ſupra, it ſhould be good enough, and ſhould Povel 
make a diſcent to the ſon without death ; but by conveyance there TO 
cannot any ſuch diſcent be made (a): and an eſtate of inheritance (#) Ante, 36 t. 
in land cannot be made to ceaſe by any conveyance, without ſome 6- Co. 40. b. 
other act doing. —BEAuMoND ad idem. An'“ eſtate in tail cannot 2 355+ 
ceaſe at the common law, no more can it in uſe at this day; for Dy. ny 
Its as an eſtate executed at the common law; and the iſſue can- , 
not have a formeden, living the father ; and that feoffees at this 
Gay ſhould be ſeiſed to his uſe is abſurd. Wherefore, &c. Sea 
L ng eres oY RY n ge = adjuurnatur, 
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over MONEY re- 


CronrsrY adjournatur, and not adjudged at that time.— But afterwards in the 
«gall next Term adjudged, that the proviſo was not good (5), and that 

none the iſſue could not have it for the forfeiture. 1. Co. 86. 

) Moor, 592. 1. Co. 138. b. Co. Lit. 25. 2. 6. Co. 41. b. 8. Co. 17. a, 

Cn 10. Dyotto againſt Curredale. | 
In ace unt A CCONTT. Suppoſing that he was his receiver-at Londen to 
againſt a re- render accompt. 'The defendant faith, that he received it at 
1 — Litchfield to deliver over to J. S. which he had delivered, A BSOE 
ceived is not Hoc that he was his receiver at London. — And it was thereupon 
local, but tran- demurred; and without argument adjudged for the plaintiff : for 
, and the place of the receipt is not traverſable ; for the receipt is not 


therefore not local but tranſitory, which matter may be given in evidence in 


— 184. ny place. But if the traverſe had been, ABsQUE Hoc that he re- 
Poſt. 667. 705. ceived it in another manner, it had been well enough. Where- 
$42. fore it was adjudged ut ſupra. | 
x.Corm.Dig.117. * 13 

Cars 11, Howlet againff Oſbourn. | 


An aſſump A SSUMPSIT. The caſe was, That one delivered ten pounds to 
the defendant to deliver to the plaintiff ; and the defendant 

— ee the plaintiff to pay it unto him. Upon this the plaintiff 

ceived from a brought bis action.— And ruled, that it lies not. But W ALMSLEY 

third perſon, faid, if the plaintiff had given a day before the payment thereof, it 

unleſs — of had been a good conſideration. . 

payment 


tiven. Lære- Cowp. 290. Dougl. 23. 2 

ORE Eylet againſt Lane and Pers. 
A recovery in RESPASS. It was found by ſpecial verdi&, that the land 
the lord's court I. was demiſable in fee, or in tail by the cuſtom ; and that this 


2 "+. land was demited in tail by copy, and that tlie copyholder ſuffered 
der is a Icon. 2 recovery in a writ of entry in the po, with voucher over; and 
tinuance; and that fuch recoveries were not uſed theze before: and, Whether 
«ere if it is this thould bind the eſtate tail or no? was the queſtion.— And 
not a bar. THE COURT upon motion thereof conceived, that it ſhould be 
| hard to warrant ſuch recoveries, unleſs there be a ſpecial cuſtom 

to maintain it; and it is hard to maintain it; for a warranty cannot 
8 be annexed to ſuch an eſtate. Quære.— But afterwards it was ad- 
„ 5 Judged, that this recovery beingagainſt the tenant in tail himſelf, was 
Gilb. Ten. 176. at the leaſt a diſcontinuance, as it is of a recovery againſt tenant in 
189. tail in poſſeſſion at the common law: but, Whether it were a bar 
. Bac. Ab. abc. to the intail or not ? they agreed not in opinion. But for the cauſe 


7. Will: 26. of the diſcontinuance, judgment was given for the deſendant. 
CASE 13. Price arainft Willams. | 
If the grantee DEBT as executor to Lady Price upon an obligation. The con- 
of an anvuity . dition was for the payment annually of forty pounds during 
che before the the life of the lady at the feaſt of Saint Michael and the Annunci- 
— 1 ation, or within thirty days after every of the ſaid feaſts. The 
ment is dil- lady dies within the thirty days: Whether this ſhall diſcharge the 
charged. 7 due at the ſaid feaſt before her death ?—And THE Cour 
, held that it did (a). 
ze, Co, 12. 79. b. 1. Lev. 54. Dougl. 519. Cowp. 540. 2. Term Rep. 366, 1. Peer, Will. 179. 
2 (s) Vide 11. Geo. 2. c. 19. f. 15. as to the recovery of rents from under · tenanti when 
tenants for life die before the rent is payable, | 
Percy 
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| Percy againſt Bardolf. UE» Ear x. 
_ Hilary Term, 37. Elix.— Ia the Exchequer Chamber. | 


EAROR upon a 4 given in the queen's bench. Debt A capiatur ſhall 
was brought againſt baron and feme, for the debt of the feme, de —_ 
upon an obligation made by the feme dum ſola fuit. Upon non ef? \* and for the 
fafum pleaded, and found for the plaintiff, judgment was, that the debt of his wife. 
baron. ſhall be in miſericordid, and that the feme capiatur.— And this  _ 

being aſſigned for error, the judgment was reverſed ; for it ſhould Co. — 
be capiantur for both. 34. Hen. 6. pl. 23. 15. Edw: 4. pl. 2. 3. 440. 


Edw. 4. pl. 24. 4. Edw. 4. pl. 25. I. Hen. J. pl. 25. 9. Hen. 6. pl. 9. — be —— 


9. Co. 72.— Sed vide Cro, Car. 513. Hob, 98. 101. contra. See Stra. 1167. 1237. Wilſory 149 · 


1. Term Rep. 486. 


_— Eaſter Term, 
37. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Juſtice. | 
Sir Francis Gawdy, Kut. 

John Clench, Es. Juſtices. 
Laue Fenner, E/. 
Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


ca 2. Dudley againft Kington. 
Evidence that a EBT upon an obligation. The condition was, that if the 
perſon eccupicd plaintiff had poſſeſſed and enjoyed the office of beadleſhip 
an office by of the court of conſcience in London, that then, &c. The 


reputation, is defendant pleaded, quid habuit, gaviſus fuit et occupauit, &c. where- 
* Ax rt upon they were at 5 And the jury found, that the plaintiff did 
Moor, 40x. Gxerciſe and occupy that office from the time of the bond made 
Cowp. 66. 502. until that time; but whether it were an office de jure they knew 
1. Term Rep. not. Et /i ſuper totam materiam videtur Curie, that THAT ſhould 
261. be ſaid to be an having, poſſeſſing and enjoying of the office, they 
found for the defendant; otherwiſe for the plaintiff.— And 

Harris /erjeant hereupon moved, that this verdi& is for the 

laintiff; for this occupying of the office cannot be ſaid to be an 

= and enjoying thereof; for a deputy may exerciſe an office, 

yet he hath not any office; as 39. Hen. 6. i6.— And to that opinion 

GaAwDY inclined ; for it ought to be an having in intere/t, and not 

only an occupation which ſhall make a performance of the condi- 

tion. —But PorhAu, FENNER, and CLENCH, & contra. For 
FENNER ſaid, there was a diverfity betwixt an office in verity, and 
an office in reputation only: for an office in reputation which is 
not revera, one cannot have any other poſſeſſion than by the 
occupation thereof ; and the occupying thereof is all the enjoying 
which may be of it; for it is not an office in intereſt, but only in 
the name and uſe thereof; and therefore there cannot be any 
intereſt thereof but by the uſing it; as to have the office of 
marſhal or tryor before the Juſtices of aſſiſe, or the like. Where- 
252 &c.— And afterwards judgment was given accordingly for the 

endant. | 


a.  _.  Girland againſt Sharp. 

3 RESPASS. Upon demurrer the caſe was, That one infeoffed 
= ab _— 'T his two ſons to the uſe of himſelf for life, and after to the uſe 
aſc. of them and their heirs, ad ultimam voluntatem ſuam perimplendan ; 
See Note (4), 20d afterwards deviſed it to Sharp, the defendant, in fee: and, 
Ce. Lit. 273+ b. Whether Sharp hereby ſhall have the land, or not? was the queſtion. 

Gap conceived, that he ſhould not; for an uſe cannot be 
limited upon an uſe ; then when he limits it to the uſe of his two 
ſons and their heirs, he cannot afterwards limit it to the uſes of his 
laſt will. But the words, ad performandum ultimam voluntatem, 8 
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to limit any uſes thereby, are void words. And to that opinion Grarany 
CLENCH' agreed; but FENNER doubted thereof, Wherefore it greez 
was adjourned. N 
Thinn againſt Chomley. Cars 3, 
Trinity Term, 36. Bliz. Roll $42. 
DEBT. And declares, that he let certain land to Agar for one- je a tenant who 
and-twenty years, rendering annually at the Temple Church, is chargeable 
London, thirty pounds at Michaelmas and the Annunciation. Et ſi with the rent 
cmtingat that the ſaid rent ſhould be behind, and not paid at the 2 = 
days, &c. that then the ſaid Agar, his executors and affigns, unnd, the anignee 
ſhould forfeit nomine pænæ three ſhillings and four-pence for every is chargeable 
day which ſhould incur after ſuch default, until the faid rent and wich the penalty 
arrcarages ſhould be paid. That afterward, upon 28. February, ac rer 4 
32. Elix. the ſaid Agar granted his eſtate to the defendant ; and that — kg 
after the grant at Michaelmas, anno 33. Eliz. the rent was arrear, ; 
and not paid; and it was in arrear for five hundred ſeventy-ſix Gould. 129. 
days after. And that at another rent day it was in arrear, and not — . 
paid, and remained in arrear for twelve days. Wherefore he had Hob. 82. 
forfeited, &c. Whereupon he demanded three hundred pounds Dougl. 643. 
ſixteen ſhillings and eight pence. Thedetendant theręupon pleaded 636. 764 
nil debet ; and it was found againſt him. 
It was now moved in arreſt of judgment, that this action lies 
not againſt the aſſignee ; for this penalty is merely founded upon 
the contract, which is in privity betwixt the leſſor and the leſſee; 
and it runs not with the land, 
But Gawby and CLENCH held that it well lay ; for the land is 
charged therewith; and the aſſignee for his own time ſhall be 
chargeable, But FenNer held 2 contra; for the penalty is qua/i 
collateral. | | | 
FENNER alſo moved, that the declaration was not good ; for he 
is not entitled to the penalty, unleſs the rent be demanded, no more 
than heſhould be to the forfeiture of a leaſe for non-payment. | 
GawDY. It is not alike ; for the condition which goes in Co. 50. 28. l. 
defeaſance of an eſtate ſhall be taken ſtrictly; but the penalty is in 
nature of the rent; and as he ſhall have the rent intel without, 
demand, ſo he ſhall have the penalty. And to that opinion 
CLENCH agreed, POPHAM ab/ente, Wherefore it was adjourned. 


Goodale againſt Wyet. | Cart 4. 
Hilary Term, 37. Eliz. Roll Sog. ; 
FJECTIONE FIRMA for lands in Ayleſbury. Upon a ſpecial A condition to 
verdict the caſe was, That Sir John Pactington, by deed indented, pay the heirs, 
inſeoffed of thoſe lands one Mood, upon condition, that if he paid 2. of the 
to the heirs, executors, or adminiſtrators of Moodliſf one hundred — Wa 
marks within a year after his death, that then charta prædicta et len fd 7 
ſeiſina ſuperinde deliberata foret vacua et nullius effettits, Woodliff payment to the 
infeoffs J. S. thereof, and dies; and within a year after his death beit, although 
Sir John Packing with the'lieir of Moodliſt for thirty and de feoffee has 


two pounds to be paid in ſatisfaction of the hundred marks. Ne- — det 


yertheleſs at the day he paid unto him the one hundred marks, upon a covinous pay- 
his promiſe beforehand to re- deliver all unto him but the two and ment ſhall not 
thirty pounds; and the heir then returned back unto him all but _ OI 
the two and thirty pounds. And hereupon Sir you Packington ge. 


entered upon F- S. who entered and let it to the p 


Por- 
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| 5 f i 6 
| Goopar.n Por nau. Although the one hundred marks were entirely 
u paid, and fo the condition was performed in words, yet circum- 
YET. . . TH. 
ance will make it to be no payment nor performance in law ; for 
O. Lit. 95. 209, Payments ought to be plain and true: but here there is not any 
Moor, 708. true payment of more than thirty and two pounds; for of the 
. ,5 ©0-95- _ reſidue there was- not any payment; for he that paid it may 
Gould meg thereof have an account againſt him who received it: and it is as 
Poph. 99. no payment, but 3 a receipt to render an accompt. And to 
- 299. that opinion Gawpy ſeemed to agree. | 

. Woad's Con. Ga wp alſo held, that the money ought to have been paid here 
_ — to the aſſignee; for he is the party who is to have the loſs ; and 
\ 'Shep. Touch. therefore he ought to have the payment. And although be be not 
$40. named it is not material: and for that purpoſewudeb. Rich. 2. Yuid 
2 Juris clamat. Wherefore they adviſed the jury to find this matter 
ſpecially ; and ſo they did. ure tamen qeceo, Perkins, 148. And 
after argument ĩt was adjudged accordingly for the plaintiff, for the 
reaſon before ſpecified. Nor, That afterwards a writ of error 
was brought upon this judgment, and the error was aſſigned in 
point of law: and affirmed that they were good words of a condi- 
tion; and that this payment being covinous, was no performance. 

$. Co. 95- D. 


R_ | Hill againſt Prideaux. 
RESPASS. For that he chaſed his cattle in tantum ita quid per 
To treſpaſs for ated. Ha quod þ 
i et * fugaticnem Mterierunt. The defendant pleads, that the place 


wa quod it died, where, &. is holden of him by ſuch ſervices ; and he diſtrained 
azutliacation of thoſe beaits, and impounded them in a poumd overt ;, and that they 
—.— died there de fame in default of the plaintiff, the which is the ſame 
the death is bag, treſpaſs: and it was thereupon” demurred. And without argu- 
Ante, 30. 94. ment adjudged for the. plaintiff; for when the plaintiff alledged, 
See 1. Lev. 223. that n tantum eff ugavit quad fer effugationem” interierunt, and he 
Salk.459. where Pleads, quid, fame interierunt, that is not any plea without a traverſe, 
this is denied to quod per eff ugationem no intericrunt. | 


| be law. ; | 

| Cazt 6, + +. Jenkinfon. againſt Mayne. | 

: Words, ACT ION for theſe words: „The plaintiff deferved to have 

| Moor, 4091. * his ears nailed to the pillory —-Adjudged that the action 

; — lies. CVS Of oak 1A 9997 Db 544 

| | er 7. Smith againſt Vanger Colgay. 

þ nite, TRESPASS by an adminiſtrator de bonis aſportalis in vitd inte/ſaii. For 
il 2 — ll After verdict it was moved in arreſt of judgment, that this tive 
1 tuin an action action is not given by the 4. Edw. 3. c. . — But ruled without ar- cove 
| ; i for treſpaſs in gument, that the action lay by the equity of the ſtatute ; for it is in adm 

1 hy ons of Aual tmſchief. 14. Hen. 7. pl. 13. Accord.” Far S = 
1 | n Earl of Pembroke agaigſi Sir Henry Berkley. | 39. 
1 5 1 Eafter Term, 36. Eliz. Roll 351. | 8 
1 ee een ACTION upon the caſe, for diſturbing him to execute his office. , - 
| l . Agant of a Upon demurrer the 'caſe was, That the Zarl of Pembrote ler 
bs | Testes, was ſeiſed in fee of the manor of Froamſuad, in the county if ubs 
; | e and the faid A B. {the gr antee doth covenant not to fell or cut any wood but for neveſſary browze” perf 
74 tte heir of the grantee cuts down four oaks—this is no forſeiturez for the y o is a condition and fel 
| 1 nat a covenant, Poll. 560, Moor, 706, 2. And, 20. 2. Co. 71, b. Pophs 216. Gould. 130. of 6 
| 

'Þq 
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* of Somerſet, with the cuſtody of the foreſt of Fromeſword thereto Prmanors 


n- appertaining (the foreſt being the queen's), he granted by inden- £ againſt 
or ture to Sir Maurice Berkley, father to the defendant, and to tge 
y heirs males of his body, the office of the lieutenantſhip of the foreſt, 5. Co. 76. 
he and the cuſtody of a walk within the ſaid foreſt called Stavordale 9: Co. 50. 
ay Walk, with al fees thereto appertaining: * PROVID ED, and hq 11 7 4 
as the ſaid Maurice Berkley doth covenant, promiſe, and grant for 2 707 
to « him, his heirs, &c. that the ſaid earl, &c. ſhall have the com- 2. Mod. 121. 
| mand of the game there. PROvIDeD alſo, and the ſaid Mau- 

ere « rice Berkley doth further covenant, not to fell or cut any wood, 

nd « but for neceſſary browſe.” Sir Maurice Berkley dies, and after- 

ot wards Sir Henry Berkley being his heir, enters and cuts down four 

ad oaks, whereupon the earl claimed it for the condition broken : 

ter and, Whether it were a condition or but a covenant, and whether 

nd it were broken, and if the eſtate of Sir Henry Berkley by this act 

he done, be determined and forfeited ? were the queſtions. 

Or TANFIELD and ATKINSON argued that it was but a covenant, 

in and not a condition; for the words are all the words of the leſſee, 

i- and there is not any reſtraint impoſed by the leſſor; and being 

ce. conjoined by the leſſee with the covenant, are only of the nature 


of a covenant, and not conditional. But if it had been, PRo- Ante, 2032. 
« YIDED always, and it is covenanted, &c.“ there peradventure it 
might have been a condition; for they are the words as well of the 
nd leflor as of the leſſee; and in proof thereof relied upon 28. Hen. 
ar 8. pl. 6. & 13. 3. & 4. Phil. & Mar. 1 50. Gravenor's Caſe, 
, 5. Eliz. 222. & 318. That the word PROviso being coupled with 


wy a covenant, and being {ſpoken by the leſſee only, do not amount to 
* a condition, but to a covenant only. But Paſch. 33. Elix. Rot. 
ar og. in the common pleas, betwixt Symſon and Totterell, where a 


Fa bows was, And it is covenanted and granted that the leſſee Ante, 2425 
« ſhall not aſſign his term,” it was adjudged to be a condition, for 


le, the reaſons before; and here are not any words which ſhew the in- 
tent of the parties to make the eſtate conditional ; but rather 2 
contra. For the firſt clearly is not any condition, but a covenant 
are only. And of the ſame nature is the ſecond, for that is, “pro- 
ion « vided alſo, &c.” which is in the ſame manner; and although the 


words in the indenture are quai the words of both, yet they are 
properly the words of him who ſpeaks them. 

Coke, the Queen's Attorney, and WILLIAMS, /cerjeant, 2 contra. 
For this PROv1$s0 ſounds as a condition, becauſe it ſtands /ub/tan- 
tive; and it is to reſtrain the doing of a thing; and it is alſo a 
covenant of the breach whereof damages ſhall be recovered. But 
admit it were not a condition, yet the cutting down of the trees 
was a forfeiture of his office, by a condition in law annexed there- 
to, whereof the carl ſhall take advantage, and not the queen, as 
39. Hen. 6. is. 

_ Gawpy. This proviſo here is not aay condition; fora 3 of 
[elf in a deed which hath not any perfect ſentence annexed thereto, 
Is neither a condition nor a covenant. For the concluſion thereof 
ſhews how it ſhould be taken, but this is matched here with the 
words of a covenant; ſo that the words which make it to have any 
perfect ſenſe reſt only in covenant ; for, if it ſhould be taken by it- 
lelf, it hath not any meaning, and then it cannot make it a condi- 
CRO. ELIZ, PART 1. Þ 4. WS tion ; 
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Pzmnzoxs tion: the words alfo ſpoken by the leſſee only, ſhall never make a 
b «gainff condition. And to that opinion CLENCH agreed. 
err PoPHAM and FENNER e contra; for the proviſe here hath a per- 
3 fect concluſion. For the words that the leſſet ſhall not tell trees, re- 
Pott. 486. fer to the proviſo and to the covenant ; ſo it ſounds as well to 
| the condition as to the covenant; and it ſhall be as if there had 
been ſeveral ſentences; and there is not any difference betwixt this 
Ce. Lit. 233- b. and the cafe of Symſon v. Totterell before recited. POPHAM aid, 
that if theg were not here a condition in fait, the defendant had 
' forfeited his eſtate by a condition in law anngxed thereto ; and 
that forteiture is to the plaintiff. For it is a condition annexed, 
that he thall preſerve the game; and when he deſtroys that which 
is for the —— of them, he thereby breaks tlie condition in 
law; and although, the. weodward may by his office cut down 
trees and not be puniſhed, yet the laws ſhall puniſh a keeper who 
offends therein. And as to that which hath been -ſaid, that if it 
be a forteiture, it ſhall be to the queen of the entire office, that is 
not fo; for there is a diſſerence when a man hath an office, and 
grants the entire office to another for life, and the grantee breaks 
a condition in law, the entire office is forfeited. But if a man hath 
another inferior office derived out of his office, but not any part 
cot the principal office, but appertaining thereto, and in his gitt, 
the 2 of the inferior — is given to the grantor, and it 
thall not be a forfeiture of both offices; which is the reaſon of the 
caſe 39. Hen. G. of the caſe of the duke of Norfe/k. 
GawDY. I do not remember any book, that the cutting down 
of trecs is the forfeiture of the office of a parker ; for the condition 
annexed to his office is but to preſerve the deer; and therefore 5. 
* Lad. 4. if a ſtranger kills the deer, it is a forfeiture of his office. 
But clearly it is not ſo if the ſtranger cut down the trees: and as 
this caſe 1s, it doth not appear to be any forfeiture; for although 
the defendant hath cut down. four trees, yet it appears not but 
that there is ſufficient left for browſe and ſhade for the deer, and 
for covert for them. Wherefore, &c. Adjournatur.—Afterwards, 
upon conference amongſt all THE JusTicts of England, it was 
held by the greater part of them to be a condition, and adjudged 
accordingly (a). 
{+ Vide poit, 560, where a writ of error was brought, and the Judges would not ſuffer 
it to be again arzued that it was not a cundition, See alſo 2. Co. 71. 
Cas 9- Portman again Willis. 
Leaſes for years T7 JECTIONE FIRM. Upon a ſpecial verdict' it was found, 
will not paſs by that the biſhop of I/mchefler, 26. Hen. 8. let the land to Ks. 
a Gnaxr ert Hill for 99 years. That Robert Hill 1554, being poſſeſſed of 
— that leaſe, made his will, aud thereby deviſed divers legacies ol 
CS a plate and other goods to others; and afterwards therein deviſed 
WILL. all the reſidue my goods, my debts and legacies paid unto Mar- 
e garet my wife, whom I make my ſole executrix, to ſee my will 
S. C. Gouid, « pertormmed ; and I make Zenry Portman my overſeer.” Robert 


— 155 dies; the feme enters generally, and deviſeth that term to Jon 
Yelv. 68. Hill; and dieth before the debts paid. go enters by the exc- 
Dyer, 5. cutor's afſent, and was a ſuitor to the biſhop of Mincheſter, that he 
2 Roll. Abr. might ſurrender it to the uſe of Symms and his heirs, who, agreed 
2 thereto. Afterwards Jumes Hill in the court of the manor of 
S. b. Taunton (whereof this land was parcel) ſurrendered it to the 


1. Leon. 193. Sheph. Touch. 94. 1. Bro. Caf. Ch. 127, fl ard 
| new 


/ 
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| ſte ward there, to the uſe of Symms and his heirs in perpetuum ; and Pormnne 
afterwards the biſhop agreed to that ſurrender, and let that land to a 
the plaintiff, The defendant as a ſervant to Symms entered. Et /i 
totam materiam, c. f 
he firſt point moved was, Whether by the deviſe of omnia bona, 
this leaſe for years did paſs; for it was moved, that it was intend 
ed only of chattels perſonal, but not of real; and in proof thereof, 
4. Edw. 6. Grants,” 51. was cited, where by the grant of omnia bona 
leaſes do not paſs. But cata/la comprehends as well real as per- 
ſonal, as Stanford 45. and the law regards this diverſity betwixt 
them; for the writ of fieri facias and other wiits mention bona et 
catalla, which they would not do, if bona comprehended both. f 
Secondly, When the feme entered generally, whether ſhe ſhall See Moor, 352. 
be ſaid to be in as. legatary, or as executrix; for if ſhe took it as 
executrix, her deviſe thereof is void. | | 
Thirdly, Whether this ſurrender into the hands of the ſteward, See Moor, 352, 
to the uſe, &c. and the leſſor agreeing thereto, be a good ſurrender —— it bs (aig 
to extinguiſh the term, although it be a void limitation of the uſe. , aged cg 
GawDY. By the grant of omni bona mobilia et immobilia, leaſes be good. 
for years paſſed: ſo likewiſe it is of the grant of omnia bona in gene- 
ral; and 39. Hen. 6. pl. 35. is, that a man had rent for years, and 
granted omnia bond ſua; and it was held that the rent paſſed: and 
7. Hen. 4. is, that an executor ſhall have an ejefrone firme by the 
equity of the ſtatute of 4. Edio. 3. de bonis aſportatis, &c. ſo the law Ante, $77. 
accounts of them as goods. 1. Leo, 193. 
But PoPHAM and CLENCH held, that 4. Ew. 6. is law in this 
an point, that by the grant of omnia bona leaſes paſs not; but they con- 
5. ceived that in wills they may well paſs; for It is a legacy where- 
of the civilians are judges; and they hold that bona comprehends all 
chattels; and we in this point ought to judge according to their law. 
For the ſecond point GawÞy and PorHAaM held, that ſhe ought Ante, 348. 
to have made her election before ſhe had it as legatary, eſpecially 
as this caſe is, it being given by the name of the reſidue; ſo as 
ſhe ought to have ſhewn that there was ſufficient to ſatisfy all debts 
and legacies over and befides that leaſe, and that ſhe would bare it 
zed by the name of the refidue; and it 1s here found that ſhe died before 
all the debts of the deviſor were paid, ſo as ſhe cannot have it as the 
25 reſidue until they be paid or ſatisfied. 
For the third point, of the ſurrender, they ſaid little thereto. Co. Lit. 218. b. 
Gawpy only conceived that it was not any ſurrender ; for it was 
never intended to ſurrender to extinguiſh it, but to grant it to an 
Ke. uſe, which if it takes not effect, it is void to all purpoſes to make 
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| 1 a ſurrender. Et adjournatur. | 
«(ed May againſt Alvares. Casr 10. 
* ASSUMPSIT. And dec la es, Whereas the defendant was poſ- Aſſumpft to de- 
will ſeſſed de diver/is bonis of the. plaintiff, that the defendant, in Lvergeed, in fix 
ber conſideration the plaintiff would forbear the goods, promiſed to months, in con- 
5 deliver them within fix months; and alledgeth i» fa#s that he did ane gef. 
w_ forbear them for ſix months, and that the defendant had not yet kicient, 8 
t he delivered them. Upon nc aſfumpfit pleaded, and found for the alledeing the 
"a Plaintiff, it was moved in arreſt of judgment, —F1e.sT, That there forbearance was 
r of was not any conſideration, for it is that he ſhould forbear; and he 7s ke. e 
the lde wing what ſpecies of gocds.— Ante, 4%. Poſt. 455+ Hob. 215. Cro. Jac. 633. 1. Roll. Ab. 22 
or, 854. 3. Bull, 207, 1. Sid. 45. Strange, 94. . | 
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May doth not ſhew for what time, which is not any conſideration ; for 
* 1 ſo he might forbear but for a — of an hour : and although 
'* It be alledged, that he forbear for tix months, that helps not the 
conſideration alledged.— Secondly, He doth not ſhew what goods 
they were, and fo uncertain. 
ut THE CovRT held it to be well enough, notwithſtanding 
theſe exceptions. For as to the firſt, it is a ſufficient conſideration 
that he forbear ; and he ought to ſhew for what time he forbore 
it: and when the defendant ſaith, that he would deliver them 
within fix months, therein is implied, that the other-thould for- 
bear them for fix months; and therefore it is ſufficiently ſhewn 
that he iorbore them for hx months. Secondly, there need not 
any certainty of the goods to be h n; for he is not to recover 
them in ſpecie, but damages, &c. Wherefore it was adjudged for 
the plaintiff. 
Cas 11. Barton gain Lever and Brownlow, 


| WHO WERE RECOVERORS' FOR SIR RICHARD SHUTTLEWORTH, 
Eafter 7 erm, 23. Eliz. Roll 356. 


It tenant in tail ERROR. The caſe was, That R. Barton, tenant in , levied 
levies an errore- an erroneous fine in 7. Ai. and afterwards upon the 10. arch, 
ousfine, and the 11. Eliz. (which was the firſt week in Lent) a writ of entry was 
conuſee ſuffers ! 0 ö 
2 common re. brought againſt the conuſee, returnable die Lune quarta ſeptimana 
covery,in which quadrageſima proxim futur ; et in die Lune quarta ſeptimana qua- 
the tenant in tail rageſimæ of the ſame Lent. The conuſee avpcared and vouched 
come , K. Barton, who entered into the warranty and vouched over; and 
5 3 ſo a recovery was ſuſtered. . R. B. dies; the iſſue in tail brings er- 
very ſhall bar ror to reverſe the fine; this recovery was pleaded in bar; and it 
the tenant in Was thereupon demurred. * 
tail and his iſſue ATKINSsO argued for the defendant, that it was a good bar to the 
of a writ of er- rit of error. —T HE FIRST QUESTION was, Whether this entr 
ror to reverſe . | 2 ? 1 
the fine, and ilito ——_— and fo a voucher over, and ſo a recovery had, be a 
the recoveror bar to the iſſue in tail to have a writ of error of the fine? And he 
may plead the held that it was: for by entering into warranty generally a man 
8 = ſhall loſe all rights and all actions which he hath to the land, all 
ale - rents, all conditions, and every other benefit which he may have 
Poſt. 420. thereto; and for that purpoſe 2. Edw. 2. Voucher,” 208. and 
Poph. c.. 7. dib. 2. * Foucher,” that rent is gone by a general entry into 
Kocr, 365. 125, Warranty: ſo 3. Edw. 3. pl. 51. 5. Edw. 3. pl. 11. that a con- 
2. Roll. Ab. 294. dition is gone; ſo 50. Edw. 3. that his action is gone, although 
Pigot on Kecev. he would fave it by proteſtation; and 13. Aſiſe, pl. 1. that a baron 
* bs ak by his entry into warranty with his feme ſhall loſe his own action: 
Doug.. 25. 45. 10. Hen. b. by a partition betwixt coparceners, the writ of error 
oth. .-.; 15 gone. And although it were ſaid that this writ of error is but 
only 2n examination of the record, which is not gone by the entry 
into warranty, that is not fo ; for by his entry into the warranty, 
tis title to have reſtitution is gone: and if he ſhould reverſe that 
fine, be is to have reſtitution ; ſo by conſequence the land is de- 
manded, which is gone by this entry into warranty, and voucher 
o27,—SECONDLY, Whether this recovery were good, or but 
voidzble or merely void? which reſted only whether theſe words 
« proxim” futur ſhall refer to the Lent after following; for if fo, 
he c is a recovery ſuffered before the return of the writ : and he 
held that it ſhould refer to die Lune in quarta ſeptimana in 


Same Lent, aud hall not refer to quadrage/ime, although it = 
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laſt mentioned: for relatio ſhall not be ad proximum avitecedens in al! ENT * 
caſes ; and in proof thereof vonched 22. Edw. 3. and 28. Hen. 8. —_ 
Bould's Caſe was cited to that purpole (a). | | 
Hor rod ? contra to the firſt. He conceived it is not any bar, 
becauſe by the tine he had neither jus in re nec ad rem; and then this 
intended recompence cannot go to this title m tail which he had 
not; and to this writ of error the iſſue in tail is entitled, and is 
not to be barred by any act of his anceſtors. And therefore 2. & 
3. Elix. Dyer, 188. tenant in tail releaſeth errors, and after is bar- 
red in a writ of error, it ſhall not bind the iſſue in tail. 
F. N. B. 108. F. "Tenant in tail brings an attaint and is nonſuited, 
yet the iſſue thall have the attaint: and here he hath not any right 
to the land by the fine levied with proclamations ; wherefore 
he cannot have any recompence in value to bar it. And there- 
fore 25. Eliz. it was adjudged in Lord Nerris v. Braybroch, that 
where tenant in tail was, remainder over in tail to Lionel Norris, 
the tenant in tail ſuffered an erroneous recovery, and died without 
iſſue, Lionel in remainder was attainted of treaſon, and all his lands, 
rights, actions to land, were given by parliament to the queen, and 
rwards he was reſtored in blood. This title to have a writ of 
error was not thereby given to the queen; for it was not an action 
nor right to the land, but a cauſe to examine the record (5). (5) 3- Co. 2. 4. 
Wherefore, &c.— As to the ſecond, he conceived that of neceſſity hy Leo. 370. + 
futur ought to refer to quadrage/ima, and not to quarta ſeptimana : —— 
and therefore there is an apparent fault in the writ, and it is merely Cro. C. 428. 
void; for it is ſuffered by them who have not any day in eourt; 2. Hawk. 642, 
for they come in and ſuffer this recovery a year before the writ is 
| returnable ; for the writ bears tefte in prima ſeptimana quadragefime, 
and it is returnable die Lune quarta ber quadrageſimæ proxime 
. futur; which words of neceſſity ought to refer to quadrage/ime, and 
0 not to die Lune, nor to quarta ſeptimana : for the rule is, ad roximum 
) antecedens fiat relatio; and in proof thereof relied upon 4, Edw. 3. 3. 
; 16. Edw. 3. B. R. 652. 5. Eliz. 224. and 23. Elz. 376. Where- 
1 fore this recovery is erroneous for this apparent fault in the record, 


1 and ſo no bar of the writ of error. 

e But afterwards THE wHOLE Cour reſolved for the defendant in 

d both points. For to the firſt, when tenant in tail levies an erro- 

0 neous fine, he hath yet a right in the land, which by his entry 

- into the warranty, and receiving thereby an intended recompence 

h in value, is barred : for although tenant in tail cannot by deed re- 

" -leaſe errors to bar the iſſue in tail; for as he is entitled to the 

E land, ſo he is to the writ of error, which tenant in tail cannot re- 

r leaſe or extinguiſh no more than he can 28 the land; yet as by 

it fine or recovery he may bar the tail itſelf, ſa he may bar the writ 

y of error: and herk when he enters into the warranty, and vouches 

7 over, and hath recompence, he is in by his warranty of all eſtates ; 

at and the recompence 1n value is, 2 ſufficient bar for all eſtates and 

- rights : and as that ſhall be a bar for the land itſelf, ſo ſhall it bar 

7 his action alſo, and give away all his right to the land. 

ut AND TO THE SECOND MATTER they held, that this recovery is In a variance 
ls not void nor erroneous ; for theſe words proxim* futur ſhall not between a write 
, be referred to quadrageſima, but to die Lune quarta ſeptimana : for —— 
1c "x" 1 . recurn, words of 
« theſe words proxim' futur being written in a ſhort band, are in- uncertain rela- 
tion ſhall be conftrued ut re: magis valiat percat. 1. Bl Rep. 223. Cruiſe on Recov, 1 
4 Pigat on Rerow. 169 2 be 4 


(a). See 21. Elis. c. 3. 
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J qifferent to which they ſhall be referred : and if it be I 
T proxima futura, then it agrees well with quarta ſeptimana ; and if it 

* be — — futuro, then it agrees well with — ne ſo in theſe 
two ſenſes it may be conſtrued that the recovery ſhall be good: 
but if it be proxime future, then that"refers to quadrage/ime, and 
the recovery is void, for that it was a judgment upon the voucher, > 
and a recovery jn value- before the writ was returned, which can- 
not be. We muſt then conſtrue it in ſuch a manner, ut res mags 
valeat quam pereat, and according to both their intendment, and 
according to what ſeem:th moſt likely : for it is not to be ſuppoſed 
that either the plaintiff or Court intended, that the writ which was 
ſued for his benefit ſhould be made returnable a year after : the 
precedents alſo have been there viewed, whereof divers of them are 
in this manner; whereunto regard ought to be had, that they be 
not conſtrued to be void and erroneous, when by any conſtruc- 
tion they may be made good. Wherefore, for theſe reaſons, in 
Mich. 37. and 38. Elia. they all delivered their opinions abſolutely 
for the defendant. 

PoraAm ſaid, he would have the auditors and ſtudents to ob - 
ſerve theſe points agreed by the Court. Firſt, That a recovery 
had after an erroneous fine, ſhall bar the iſſue in tail from having 
a writ of error to reverſe that fine, Secondly, That a recovery, 
although erroneous, ſhall bar alſo a writ of error of the fine until 

3.Roll Ab. 789. it be reverſed; Thirdly," That a recovery which is void is not 

any bar. Fourthly, That the recovery here is not void nor erro- 
neous, becauſe the writ ſhall intended returnable the ſame 
Lent. Wherefore, &c. But there was never any judgment en- 
tered in this caſe, becauſe'the parties were moved to compound. 


n. Pearce again Bacon. 
| If a copyholder ACT ION * the caſe for diſturbing him in uſing his com- 
_—_— * mon; and where u/itatum fuit, Sc. mfra manerium prædictum, 
ger, be muſt al. that every copyholder within the manor ſhould have common in 
ledge preſcrip- ſuch a waſte of the lord's, for two ſheep for every acre of arable 
tion inth-io:d; land; and that the defendant being lord there, had digged holes 
if again! the and burrows therein for conies, and ſo had diſturbed him of his 
r common, After not guilty pleaded, and found for the plaintiff, 
by way of * it was alledged in arreſt of judgment, that this preſcription fora 
Ante, 353, copyholder againſt his lord is not allowable : for eyery preſcrip- 
Poſt. 531. tion by a copyholder to have common ought to be, that the lord 
4. Co. 31. b hath had for Lim and his tenants, &c. fo he cannot preſtribe in 
Moor, 461. this manner. | 
Lut. 1327. But all THe Covar r:ſolved, that the preſcription was good; 
. 69% for there is difference where he preſcribes againſt a ſtranger ; there 
N he ought to alledge the preſcription in the lord; but where he pre- 
ſcribes againſt the lord himſelf, he ought to alledge it by way of 
uſage: and although in ancient time they were accounted only 
but as tenants at will, and ſo might not preſcribe againſt their 
lord, yet now they be accounted in an high regard, and as well 
as they may preſcnbe for their eſtate in the land itſelf againſt the 
lord, ſo may they do for collateral things for the benefit of their 
eſtates ; as common, &c. Wherefore it was afterwards adjudged 
accordingly for the plaintiff. SI | 


_ Atkinſon 


Atkinſon againſt Atkinſon. Caon 1 
ETINUE of goods. The plaintiff had judgment, and after Upona ſcirs fa- 
the year ſued a ſcire facias to have execution. The defendant kw gn 
pleaded, that upon a writ of di/tr/mgas awarded to the ſheriff upon — plead 
that judgment, he delivered ſuch goods to the ſheriff ; and for the that he deliver. 
reſidue, that they were appraiſed at ſo much by an inquiſition taken ed goods and 
by the theriff, and that he delivered the money to the ſheriff ; but 2 the ſhe · 
he doth not aver this matter to be returned by the ſheriff. Here- — — 
upon exception was taken, that this was not a plea to extort exe- ment, the plain- 
cution upon ſuch a ſurmiſe. | tiff /ba/l join iſ- 
And of that opinion at the firſt was Pornam, Chief Tuftice ; for ſue on the fact; 
then by ſuch a feigned plea, any one who hath judgment to reco- — — 
ver a debt, ſhall never have execution. — But GA w held, that , and are 
he very well may plead it; for otherwiſe the defendant ſhould be bnd as to the 
prejudiced ; for he might have twenty ſeveral executions ſerved money, it is a 
againſt him upon one judgment ; and he ſhould be put to his re- = _ 
medy againſt the ſheriff only, who peradventure is not worth it: *3 
and it is a lefſer miſchief to enforce the plaintiff, if his plea be true, Moor, 402. 
to take his action for it againſt the ſheriff ; and if it be not true, '*_* 8 
to take ifſue thereupon. After ward it being moved again, all THE 1. Salk. 320. 
CovRT was of that opinion; whereupon he took iſſue accordingly. 
44. Edw. 3. 18. 20. Hen. 6. 24. 21. Hen. 6. 5. 19. Edw. 3. 
« Scire Facia,, 120. And afterwards iſſue being joined, the jury 
found for the plaintiff that the goods were not delivered, but nothing 
concerning the payment. And it was held for that caufe to bean 
ill trial, and that the plaintiff could not have judgment for that 


which was found, but that he ought to try it de nove, 
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Clun @a24ii/! Peafe and Turner. Carr 1. 
' Michaelmas Term, 3G. & 37. Elis. Roll 1817. 

T RESPASS. It was found by ſpecial verdict, that the place Where by ev- 

WHERE is parcel of the manor of Brettenball in Eſſex, and copy- ſtom acopyhold 
hold land demiſable in fee, in tail, or for life; and that one Henry 1 tn ahh 
Smith was a copyholder thereof iu tail, the remainder to Edward barred by a 
Smith in tail; and ſuffered a recovery with common voucher in a common reco- 
plaint, in nature of a writ of entry, in the court of the manor (and very ſuffered in 


that under it the plaintiff claimed); and that afterwards he died we 1914's court, | 


without iſſue ; and that the defendant in right of Smith entered : — 2 
and further they found, qd nulla fuit e A. pro communibus _ 
recuperationibus ante uſitat. within the faid manor, Et ,, &c. OS * 


Co. Lit. 60, 1. Roll, Rep. 49. Kitchen, 176, Moor, 358. 753. Salk. 340, Stiles, 430. Carth. 23. 
Cid. Tra. 167. Strange, 119%, Will. 26. 2. Ves. 396. Burr, 069. 1. Bac. Ab. 459, 1. Wil. 26. 
C4 WARBERTON, 
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Crus , WARBERTON, for the defendant. It is firſt found expreſly, that 
7 againſt it is an eſtate tail, and then it is not barred by this recovery. 
Tozxss, Firſt, A warrant cannot be annexed to a copyhold ; for he 
| to whoſe uſe the ſurrender is made, is- in by the lord ; and he 
who would have a warranty, ought of- neceflity to be in by the 
Secondly, A warranty is at the common law, and the 
eſtate in the land is by copyhold and cuſtom ; and therefore the 
warranty cannot be annexed thereto : for thoſe eſtates are created, 
and they are demeſnes, and to be defeated by the cuſtom of the ma- 
nor; and therefore there ſhall not be a tenancy in dower, nor by 
the courteſy of them without a ſpecial cuſtom : then without a 
warranty there cannot be yy voucher nor recovery in value; and 
without a recovery in value there cannot be any bar to the iſſue in 
tail. Wherefore, &c. | 
GLANVILE held, that it ſhould bind. Writs of entry are al- 
| lowable, be they with title or without title: and there are ancient 
precedents, that there have been recoveries there in nature of real 
actions and receipts, and other courſes as at the common law, 
And the 1 who now is, about twenty-ſix years ſince, 
purchaſed a copyhold within the manor of Caſbiobury, in the 
county of Herts, which was entailed, and upon great advice he 
was to have a recovery. And whereas it was ſaid that warranty 
cannot be annexed, true it is it cannot be annexed at the time of 
the ſurrender ; but it well may be by a releaſe or confirmation af. 
terwards : and admitting it could not be, yet none could counter- 
plead it but the vouchee ; and if he enters willingly into the war- 
ranty, that ſhall bind him when the recovery is had: and if it be 
not good to bind in perpetuum, yet clearly it is a diſcontinuance. 
Wherefore, &c. | 
But all Tae JvsT1cEs, held, that this recovery ſhould not 
bind the iſſue in tail; for it ſhall. not bind upon an expectancy 
of a recovery in value, which is the reaſon that it binds for land 
at the common law : and here he cannot have any land in value; 
for he cannot have any land at the common law : and he can- 
not have cuſtomary land; for if it ſhould be ſo conveyed, the 
lord thereby ſhould loſe his fine; and one ſhould hold his land as 
a copyholder without admittance or grant from the lord; which 
| is contrary to the nature of copyhold, and contrary to the pre- 
Ante, 389, ſeription, which is to hold by copy, &c. But it is a diſcontinu- 
ance clearly, which can not be defeated by —_— Wherefore they 
ave day to ſpeak to that point. —Afterwards it was adjudged 
for the plaintiff. But uc re, Whether upon the principal matter or 
not ? Vide Hill. 37. pl. 17. 


Carr 2 Brown againſt Foſter. 
| Michaelmas Term, 36. 37. Elia. Nell 2892. 

11 a ſurrender R EPLEVIN:. The defendant avows for damage-feaſant. The 

be made to the plaintiff makes title as copyholder, and ſhews that within the 
— — manor of A. time whereof, &c. talis habebatur et habetur conſuetud, 
— Chat eftare that any copyholder of the manor may ſurrender in any place 
he ſhall have; within the manor 1nto the hands of two of the copyhold tenants, 
a cuſtom that &c, AND THAT there is another cuſtom, that if any ſurrender to 
wo ww 97 dhe uſe of another, without expreſſing any eſtate, that the lord may 
— to whoſe uſe the ſurrender is made, is a good cuſtom ; but it muſt be pleaded that he had uſed to 
doit. Kitch. $1, Co. Cop. 95. Pop. 125. Cro. Jac, 434. N 209. 4. Co. 29. b. TG 
/ 
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nt it in fee to him to whoſe uſe the ſurrender was made. And Brown 
the plaintiff by copy (granted in this manor) made his claim. 2 
The defendant thereupon demurred. —BuT xvorE, that the de- 
fendant in his avowry claimed by copy granted by the ſteward of 
the manor ; but he doth not expreſs the ſteward's name. 

WiLLIAMSs, for the defendant, moved, Firſt, That the firſt 
cuſtom is not well pleaded, for it is pleaded by uſage and cuſtom ; 
but he doth. not plead that ever it was put in ure in that manor, 
which ought to be alledged. 21. Edw. 4. pl. 28. and 22. Edu 48. 
And fo it was held in this court in Sir Milliam Hatton's Caſe, 
where it was pleaded, quod talis habebatur conſuetudo, within a ma- 
nor, qued licebit ſeneſchalla to impoſe a fine, &c. And the ſecond 
cuſtom is unreaſonable and void; for it is to limit and charge the 
land with a greater eſtate than the copyholder gave, which 1s un- 
— the lord being but the perſon and means of conveying 
it, &c. 

YELVERTON & contra, Firſt, The avowry is ill, becauſe he 
claims by copy granted by the ſteward ; and he doth not ſhew his 
name, which is iſſuable. And as to the cuſtom, it is good and 
reaſonable when a copyholder ſurrenders and ſhews not any eſtate, 
that the lord may grant it in fee to him to whom the ſurrender 
was made; for he is a chancellor in his own court to diſpoſe 
thereof when the tenant leaves it uncertain : and therefore it was 
ruled here, Lippingwell v. Bunting, that where a copyholder bar- 
gained and fold his copyhold (but he ſhewed not what eſtate), and 


ſurrendered it to the uſe of the bargainee, and the lord granted it 


to the * in fee, it was good, and the bargainee ſhould re- 
tain it in fee. 

And of that opinion was THE WHOLE Cour in this caſe, that 
this cuſtom was good and allowable being uſed ; ſo as when the 
tenant doth not appoint the eſtate of c que w/e, that the lord 
may: the intereſt — the land being betwixt the lord and the copy- 
holder, it is not unreaſonable that upon ſuch an incertainty the 
lord ſhould aſcertain it. But for the plea they held, that the firſt 
cuſtom was not well pleaded ; for it is not ſuſſicient to alledge a 
cuſtom that one might do ſuch an act, but that he uſed to do it; 
as to alledge dimiſibile et dimiſſum, &c. They alſo all agreed, that 
the not naming of the ſteward made the avowry to be ill : and 
then they held, that the avowry being ill, although the bar to the 
avowry were ill, yet he cannot have return: whereupon the 12 
agreed to plead de novo; and ſo tlie matter in law was not reſolved. 


Ardern againſt Darcy. | Cave 3. 


WASTE. The plaintiff prayed a writ of eftreapment againſt the A writ of 2. 
tenant and his ſervants.—ANDERSON doubted, whether it treapment 


lay or no, becauſe the E is thetein to recover his damages. 9 2 
But WALMsSLEY and BEAUMOND held clearly, that it well lies : pog. * 3 


for it may be the damages are more than the tenant can recom- 
penſe if he had deſtroyed the houſe and woods; and they relied 5? —_——— 
upon 4. Edi. 3. pl! 32. 12. Rich. 2. Eftreapment” plac” ultimo, et 4 2 
F. N. B. 61. which authorities are directly, that an e/ffreapment Co. Lit. 53. 
lies in this action. And BROWNLOw, the prothonotary, ſaid, that 6. Edu. i. e. 13. 
uere was not any precedent, as he remembered, that it had been 2. Inſt, 328, 
W NN 8 | 
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Azvrzx awarded in a writ of waſte; but he ſaid he could ſhew precedents 


rat where it was awarded in a writ of entry /ur diſſeiſin. And THE 
beser. Count ſaid, they were all one; for — natih. = recoverable. 
Tux Covar alſo commanded them to ſearch precedents, whe- 
ther it lay againſt ſervants ; for they doubted thereof. But it wa 

afterwards awarded (a). 
(a) Befides this preventive redreſs at common law, the covrts of equity upon a bill ex. 

hibited therein complaining of waffe and d:ſerudiion will grant an injupction. 

C = Vaughan again Beal. 

| Prohibition does PROHIBITION being prayed for ſuing in the ſpiritual court, 
on — for the tithes of lands holden of the queen in capite ; it was 
ſpiritual court now moved, that conſultation thould be awarded, for that there 


for tithes of is not any cauſe to grant a prohibition ; for then he never thould 
lands bolden of have any remedy for them: for if he may not ſue for them in the 
the crown in — court, he cannot Tue for them here. — And all Tur 
9592 Cour held, that a prohibition lay not: for although NV. B. K. 401. 
is, that a prohibition lies in this caſe, yet that is to be intended 
where it is ſued in chancery, where peradventure they may give 
remedy for the tithes. But becauſe they were informed, that there 
are the like precedents in the queen's bench, they ſaid, they would 
further adviſe, ” 


Car 5. Hutchinſon againſt Lewſon. 


— beat FEBT upon an obligation conditioned. WHEREAs the plain- 
1 tiff was obliged in ſuch obligations for the defendant, that if 
GE hauen be were charged or moleſted in his body or goods for thoſe obli- 
the defendant gations, he would within a month ſatisfy him for it; the de- 
muſt ſhew that fendant faith, that he had paid him ſueh-a ſum for all his charges 


he was not within a month. It was thereupon demurred.—And without argu- 
2 1 ment it was adjudged for the plaintiff; for he ought to ſhew how the 
ſatisfied the laintiff was moleſted, and that he had fatisfied ſo much ; or that 
condition. e was not moleſted: as if one be obliged, that he ſhall make ſuch 
Arte, 253- aſſurance as the plaintiff's counſel ſhall deviſe; it is not ſufficient 
Cowp. 47, to ſay that he made ſuch an aſſurance, but he ought to ſay that 


the plaintiff's counſel deviſed ſuch an aſſurance, which he had 

made. Wherefore, without further argument, it was adjudged 
for the plaintiff. Jide 5. Edw. 4. pl. 8. 22. Edw. 4. pl. 15 
35. Hen. 6. pl. 10. . 


Cast 6. | 


Ward againff Lambert, 
Hilary Term, 35. Eliz. Roll 34. 


A bargain and Uroð a ſpecial verdi& the caſe was, That one by indenture, 
= * 1 ; reciting, ** That whereas J. S. was bound in a recognizance 
& and corfdera, and other bonds for him; now he, for divers good confiderations 
# ner with- ** bargained and fold the lands to him and his heirs,” The decd 
out 400 ” is inrolled within the fix months (a), but it was _ there ” 
pot good z the” not any money paid: and, Whether this was a good BARGAI 
— N AND MALE, ve} was the queſtion upon demurrer. | 
AnDerton. Every owner of land may part with it as be 
cognizance for pleaſeth, if it he according to law: and here it is not ſhewn that 
the bargainor. the bargain and ſale was becauſe the vendee was bound for hun; 
1. Ro. Ab. 783. 1. Leon. 170. 1. Co. 176. 2. Vent, 237. 7. Co. 40. Cre. Jac. 127. Strange, 1. 
Wulf. 91. 1. Wood's Con.656,  Gilb, Uſes, 29, 51. 34, 112. 25% , Vem. 137, * 
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ind if he were, yet it cannot be a good bargain and ſale. But if Want 
there had been apt words, he might thereby have raiſed an uſe by — 
way of covenant, but clearly not a bargain and ſale. 

WALMSLEY accord. In every bargain and fale there ought to 
be a quid pro que. But the vendor here hath nothing for his land, 
and therefore it is void, but it might have riſen by way of cove- 
nant; but there ought to have been apt words, v:z. a covenant 
to ſtand ſeiſed to uſes : for if I give land, or bargain or fell land 
tomy ſon, no uſe ariſeth thereby. And to that opinion the OTHER 
ee inclined, that it is not good by way of bargain and ſale, 

ut that it had been a good conſideration to raiſe an uſe by way 
of covenant. Wherefore it was adjudged accordingly. 

(a) See 27. Hen. 8. c. 16. 


Anonymous. Cazx 7. 


ACTION upon the caſe was brought for theſe words: Thou The difference 
« art forſworn, and Iwill make thee flower the pillory, or elſe b<twern the 
«jt ſhall coſt me a hundred pounds.” Et per ror Au CURIAM, an _ — "oh 
aftion lies not; for ANDERSON ſaid, there is a great difference be- 9 g 
twixt the words © forſworn” and **perjured.” For * forſworn” is, 

where he ſwears againſt the truth in ordinary diſcourſe ; but per- Cro. Car. 288. 
jurium eft quando jus alterius pervertitur, which is to be intended in 

a judicial proceding. And this difference hath been allowed of: 

qued CURIA — But to ſay, he was forſworn in ſuch a 

* court,” or betwixt ſuch parties, an action hes. Wherefore it 

was adjudged for the defendant. 


Jackſon againſt Neal. Gt 
Trinity Term, 36. Eliz. Roll 2987. 


FRJECTIONE FIRMA. It was found by fpecial verdict, That it the lord of a 
the Lord Hunſdon was ſeiſed of the manor cf Paris-Garden in manor grants | 
the county of Surrey, wherein are divers copyholds, and made a ide inheritance 
leaſe of two of the copyholds and of the court baron for two — OM " 
thouſand years, ſaving to himſelf the other demeſnes and ſervices. grantee hall 
The leſſees kept court there, and a copyholder ſurrenders to the hold cuſtomary 
ule of A. in fee. A. obtains licence in court to let it for one and cute, &c. 
twenty years, from Michaclmas laſt paſt. He makes a leaſe after- 39: 293; 
vard for one and twenty years to begin at Chriſimas following to 4- Co. 26. b. 
the plaintiff, who entered, and being ouſted by the defendant, 2 * 
brings an ejectiane 2 and, Whether this were a good grant by 4% © " 
copy, and this leaſe by the copybolder allowable or not? was the Gilb. Ten. 299. 
queſtion,—And all THE CourT held, that it was a good copy: for 211. 
ANDERSON faid, this caſe hath been often in queſtion ; for it was 2 T. Rep. 415. 
the caſe of Lord Hatton for his tenants of Mellinglorougb, and of 
divers others ſince that time. And it hath been oftentimes held, 
that the Court may well continue as to that purpoſe for admittance 
of copyholders; for otherwiſe every one of his own act might 
deſlroy his copyholder's eſtate. 

Aub SECONDLY, They conceived that the leaſe is not warranted A copybolder 
by this licence, and then no ejeione firme lies upon this leaſe. — Af- — ary v by 
«wards in Trin. 37, Elix. judgment was given for the defendant Ante, prog. 
bon this 2 0 the leaſe, Fro. 662. 

17h "T ro. Jac. 437- 2. Com. Oig. 310. Gilb, Ten. 297. « 292+ 565, 
ig 4 Na e 8 ig, $10. Old. Ten. 227. Dough. 53. 292. 565, 
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37. Eliz. In the Queen's Bench. 
Sir John Popham, Knut. Chief Fuſtice. 
Sir Francis Gawdy, Kut. 


: John Clench, E/. Juſtices. 
' Edward Fenner, F/q. 
Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General. 


Cat 7. Grenningham againſt Ewer. 
Hilary Term, 37. Eliz. Roll 806. 


— 3 EBT upon an obligation conditioned, That if the defen- 


bond condi- dant delivered unto the plaintiff three obligations, wherein 
tioned to de- the plaintiff was obliged unto him, or ſealed and de- 


—_ _—_ livered to the plaintiff a releaſe of them, as ſhould be deviſed by 
70 feel lach a the plaintiff's counſel, before Michaelmas, that then, &c. The de- 
releaſe of them fendant pleads, that neither the plaintiff nor his counſel did deviſe 
as ſhould be any releaſe before Michaelmas. | wy gi | att, Sc. And it wa 
deviſed by the thereupon demurred,—Gawpy held it to be a good plea ; for 
_— — there 1s a rule in law, that the conditions of obligations are always 
is a good plea for the benefit of the obligor, and ſhall be expounded liberally for 
ws bar of the him: then there be two things to be done, viz. to deliver the ob- 
aQion that the Jigations, or to make a bows 4 ; and a releaſe cannot be made by 
— the act of the obligee, becauſe he did not deviſe it: fo by his 
5 act part of it becoming impoſſible to be performed, the law fhal 
time mentioned. diſcharge him of the other part; and it may be he had loſt the 
Poſt, 539- 718. obligations, ſo as they might not be delivered; and the intent of 
+ og both was but only to have them diſcharged, which may be by 


447. releaſe made. Wherefore, &,—CLencyu. Without doubt be 


Gould, 142, Ought to do the one or the other, or at leaſt-wiſe to offer himſch 


Moor, 3035. to the obligee, that he is ready to make the releaſe, ſo as there be 
Poph. 98. not any default in him; for he ought to do the firſt act: for it 
5. > 2 may be, the obligee would have required him to have made the 
ry 1 releaſe, and he could not be found; ſo he by his own act would 
1. Wood's Con. have avoided the obligation, which is not reaſonable. —Fewxta 
301. 783. accord, Firſt, it is plain if both things reſt in the power of the 
obligor to perform, he may perform the one or the other at hi 
election; and if before the day of performance, it becomes impoſ- 
fible to perform the one thing or the other, by the act of the obl- 
gee or of God, that he is diſcharged of the obligation; and ſo it wi 
adjudged 4. Edw b. in Bendlow's Reports; although it becomes im- 
poſſible by the act of God. But here the obligor hath not election 
to do the one or the other; but he hath power of himſelf to © 
the one thing, via. to deliver the obligations; and of the other, 0 
a contingent act to be done by the obligee at the election of th: 
obligee, if he will adviſe it. But foraſmuch as the obligee hat 
not adviſed it, the obligor is now bound to deliver the oblig- 
tion, the non-performance whereof is a forfeiture of the oblig- 


tian,—PopHAM accord, If it were disjunctive and abſolute y 
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form the one or the other at the election of the defendant, and Gzenxinc- 
one part afterwards becomes impoſſible to be performed by the act — 
of the obligee, the obligation ſhall thereby be diſcharged ; but it is F, 
not here dis junctive at the firſt : but upon a poſſibility afterwards 
it may come to be disjunctive, viz. if the obligee deviſe the re- 
leaſe; the which deviſe not being made, the condition is fingle 
and abſolute to deliver the obligations. As if A. were obliged to 
infeoff me of certain land, or upon the return of B. from Rome 
to pay me twenty pounds, if B. never returns, yet he ſhall infeoff 
me. And it is clear, if the ſecond part of the condition had been, 
that he ſhould make me ſuch a — as J. S. a ſtranger ſhould de- 
viſe, and he did not deviſe any, that the obligor ought to have 
rformed the firſt part of the condition. But here, becauſe the 
obligee himſelf did not deviſe the releaſe, the queſtion is, Whe- 
ther he ſhall have advantage of the obligation? And I conceive 
it to be all one with the caſe of 4. Hen. 7. 1f one be obliged to 
infeoff me of ſuch land, or to marry J. S. before ſuch a day, and 
a ſtranger marries A. S. before the day, yet he ought to make the 
feoffment : but if the obligee married with A. S. before the day, 
the obligation is diſcharged, The reaſon there is, becauſe there is an 
abſolute dis junctive condition at the firſt ; and when the obligee 
himſelf diſpenſeth with the one, the obligation is diſcharged. But 
here it is but a ſimple condition, without the act ſubſequent of (a) It was 
the obligee ; which act not being done, the obligation remains mond again, 
always on the one pard to be performed; which not being per- u *Judzed for 


formed, it is forfeite 'herelore, &c. (a). ——— 


Collet and Marſh. | Cas 2. 
Ante, Page 371. Caſe 14. | 


T was now moved again.—And Gawpy held it to be erroneous, mand 
[ and that it might well be aſſigned for error ; for againſt any — 3 
thing done or returned by the ſheriff as an officer there may be ſher ff returns 
an averment. As, 6. & 7. Elz. Dyer, 234. a biſhop certified, ** tbe defen- 


that he offered the oath to an eccleſiaſtical perſon, according to the — in 


1. Eliz. c. 5.; an averment may well lie againſt it, that he did act he was nat, 
not offer it. So if a biſhop certifies a refuſal of the payment of yet a grand cape 
tithes, yet an averment lies againſt it; and the 31. Eliz. c. 3. is, 29% ue; tor 
that „the ſummons ſhall be made at the church-door, and re- fn fe. _—_ 
* turned.” So it is in the copulative, that the'proclamation of the — judgment 
ſummons ſhall he made and returned; and it is not ſufficient to by default. 
be returned, for then the ſtatute is of little purpbſe. Ante, 80. 371. 
But all THE OTHER JUSTICES? contra. For at the common law, 1. Roll. Ab. 61. 
if the ſheriff returned the party ſummoned where he was not, and 
thereupon a grand cape was awarded, there was not any remedy, 
but a writ of deceit, and not error; for the Juſtices ought to 
credit the officers; and it is not any error in them to award a 
grand cape. So here, foraſmuch as it' is of record before them, 
that the party was ſummoned according to the ſtatute, they are 
bound to award a grand cape, and no error in them. This ſtatute 
doth not intend to give other remedy than was at the common 
law for the tenant : and it is not reaſon, that this awarding of a 
pos cape; upon this ſummons returned, and default recorded, 

ould be faid to be erroneous in the Court. Wherefore the judg- 
ment was affirmed, —But PorHAM and FENNER conceived in this 


caſe, 


* 
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corre caſe, that the party might have a writ of deceit, if the proclamation 
and of ſumnions were not made according to the ſtatute; for now he is 
not ſummoned according to law. But CLency and Gawpy ; 
contra, becauſe it is a good ſummons by the ſummoners upon the 
land.— W herefore, &c. 3 | 


3 . Day againſt Auſtin. 
| | Hilary Term, 37. Elix. Roll 295. 


EBT for rent upon a leaſe for years. The defendant pleaded, 
— — D that before the leaſe a ans. was given in debt coſt the 
defendant may Plaintiff, at the ſuit of J. S. and afterward he made this leaſe; 
deny its vahidity. and afterwards this land was extended and delivered in execution 
Owen, 50. by elegit; before which extent, there was ** nothing in arrear.” 
Savil. 132." It was thereupon demurred.—And without argument adjudged to 
Cowp. 588. be a good plea. - 


Cars 4. Stroud againſt Marſhall. 
rem EBT upon an obligation. The defendant pleads, that at the 
be pleaded in time of the obligation made, he was de non ſane memory. 


— do debt o And it was thereupon demurred.— And adjudged to be no plea; 


— for he cannot ſave himſelf by ſuch a plea, and the opinion of 
* Fitz- Herbert held to be no law. Wherefore it was adjudged for 

F. N. Br. 202.0. the plaintiff. | 

2.Bl, Com. 291. 


2. Bac. Ab. 527. 649. 3. Bac. Ab. $7. See Mr. Hargrave's note [2] Cos Lit. 247. 2. 2. Tem Rep. 390. 


Car 5. Eaton and Monox againſt Laughter. 
Trinity Term, 36. Eliz, Roll 47. 


If a condition DEBT upon an obligation of 4ool. conditioned, ** That if one 
be in the diſ- * Rainsford aliened his wife's land, if then during her life 
[4 nn; Ag he purchaſed other lands of as good title and annual value to 
one thing or an- his wife and her heirs; or do, or ſhall leave her by his laſt will 
 etheratthe *© fo much in value, hy making her his executrix, or in a legacy; 
cleQion of the that then, &c.“ T he defendant pleads, that the feme was dead, 
En —_— and that Rainsford is yet alive. The plaintiff by replication for 
— breach, ſhews the time of the death of the ſeme; and that the ſaid 
ble, the condi- Rainsford neither in her life nor ſince her death had purchaſed 
uon is void, land of ſuch a value. And it was thereupon demurred. i 
ATK1NSON and COKE argued, for the defendant, that the obliga- 
tion was not broken; for it is in the disjunctive, that he ſhall 
Co. 5. 21. 2. leave ſo much to his wife by his will, or purchaſe lands, &c. and 
1. Lutwyche, the firſt is become impoſtible to do by the act of God; therefore 
688, he is diſcharged of both. And in proof thereof they relied upon 
15. Hen. 7. pl. 2. 2. Edw. 4. pl. 2. 16. Hen. 6. Aion upon the 
Co. Lit. 145. "4 Caſe,” 44. & 9. Eliz. 262. The other part is alſo impoſhible to 
225. 206. a, perform according to the condition, viz. to purchaſe lands to the 
Pop. 98. wife and her heirs, the wife being dead; and the purchaſe need 
1 not to be made to the heir, for the heir is not named, but to take 
4 — by way of limitation, and not otherwiſe; as in Bret and Rigaens 
2., Salk. 10. Caſe. And if it ought to be made to the heir, yet the 2 
2. Peere Will. is not forfeited ; for Rainsford is yet alive, and hath time during 


(617). e- "i 8 1 Weg, 
3. Pte Will his life to perform it —HuTTow and TANFIELD ? contr, 


189. Lit Seck. 352+ Sed vide Moor, 645, 1. Ld. Rn. 279. Sayer, 243. 1. Wood's Con. 312: 


though 
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though the defendant hath a disjunctive condition, he ought to EA 


ti . . be 

* form the one or the other at his peril, and ſo is 21. Edw. 3. and 
br J 29. And although the huſband had time during all his life to 9 — 

| the orm it, yet it ought to be done during his wife's life; for 1 


otherwiſe the obligation is forfeited. As to infeoff, to reinfeoff 
the feoffor, he at his peril ought to do it during tlie life of the Oo. Lt. 219. b. 
feoffor ; for that the time being incertain, he ought to perform it. 
But if there had been a certain time to do the one thing or 
the other, and it is become impoſſible by a ſubſequent act, tnat the 
ded, one of them ſhould be performed before the day, he is diſcharged 
the of both.—And HuTTON cited Glen's Caſe, Mich. 35. & 36. Eliz. 
ale; Rot. 1227. to be adjudged in the common pleas; where A. promiſed 
tion to B. that if C. did not appear at Y'e/tmin/ter ſuch a day, that he 
ar. would pay unto him twenty pounds; and pleads that C. died before 
d to the day: and ruled to be no plea ; for he ought yet to have paid 
the twenty pounds. S0 18. Elia. in J. Rhodes Rep. Barber's Caſe, 
in C. B. that where one was obliged that 4. ſhould appear the 
firſt day of the enſuing Term in the ſtar-chamber, or otherwiſe he 
the would pay twenty pounds, A. dies before the day, fo as by the act 
ory. of he could not appear; yet it was ruled that the twenty - 
lea; pounds ſhould be paid, or otherwiſe the obligation ſhould be for- Ant. 277. 
1 of teited. And Mich. 34. & 35. Eli in C. B. this caſe was betwixt 
for Trop and Beding field. A. was obliged in one hundred pounds 
upon condition, that he ſhould ſtand to the award of J. S. if he 
made any before the feaſt of M. or otherwiſe at the ſaid feaſt of 
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243 M. to be at ſuch a place, fo as he might be arreſted at the ſuit of 
the obligee, or elſe to pay twenty pounds at the ſaid feaſt of 17. 
No arbitrament was made before AH. A. died, and the twenty 
* pounds was not paid at AH. It was adjudged that the obligation 


life was forfeited. —PoPHAM. It cannot be ſo as you put the caſe; 
but if it were that he ſhould appear, or that he ſhould appear there, Po!t- 265 
vill or otherwiſe that he ſhould pay twenty pounds, and he died be- 
fore the day, yet the twenty pounds ought to be paid ; for there 


— — — coaes 
— ů 
Z 


| 
| 


2 is not any dis junctive condition, that he ſhould do one of the two 1. Nac. Ab. 433 ; | 
* things at any time before. But until Micbaelmas he is obliged TY 
id only to appear ; and if he appears not, then comes the ſecond | 
{ed condition to have his eſſence, viz. to pay the twenty pounds; ſo it 1 


is not to be paid but upon the non- performance of the other.— 
TY And afterwards in the principal caſe, all THE E Es reſolved, 
7 that the obligation was not forfeited; for by the expreſs words of 
the condition, it is limited to Rainsford to perform it at any time 


cn during his life; and the impoſſibility thereof cometh by the act 
0p of God, which ſhall not turn the obligor to- any 2828 ſo as 
th now, being prevented of part of the time, he is di * from 
to performing it. But when the law appoints a man time to do a thing 
he during his life, he ought at his peril to ſee it is performed, other- - 
* wiſe the obligation is forfeited. And when a man hath election Art. 336. - 
ke to do one thing or another before a certain time, and by the act of 
7 God it is become impoſſible that he ſhould perform the one, tlie 
on hw ſhall privilege him for the cther, that he ſhall not forfeit ' 
ng any obligation by the non- performance thereof.— And fo FENNER 
laid it was adjudged in 4- Edw. 6. in Bendlow's Reports, —And they 


all (except GawDdyY) held, that the obligation was for ever diſcharg- 


ed. But Gawpy conceived, that the obligation was not yet 
gh forfeited, 
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Ron | forfeited, but that he ought, during his life, to purchaſe lands to 
a the heir of his wife, otherwiſe the obligation ſhould be forfeited , 


Mo | e n 
— but THE n were grin him in that point. 


Laucurex, Wherefore it was judged for the defendant, 5. Co. 21. b. 22. 
Lit. Sect. 3524 3 
1 | Welcome againff Gryll. 


Miebaelma Term, 36. & 37. Eliz. Roll 354. 


A variance in L RROR upon a judgment in the common pleas. The error 
the chriſtian aſſigned was, That a writ of debt was brought by Thomas 
name between WELCOME ; and the judgment entered, quid prædictus JOHANNEsS 
ve writan. „ WELCOME rec &c. where it ſhould have bee 

the judgment is COME recuperet, &c. where it ſhou ve been Thoxas. 
2 And it was prayed that it might be amended; for it was but a 
miſ- priſion and miſ-entry of the clerk.—Sed non allocatur. But 
Gold. 124. the judgment was reverſed. 5 

Cro. Car. 463. Vent. 217. Hob. 327. Ray. 39. Comb. 64. Cowp. 425. 


CASE 7. | Meggs againſt Griffith. | 


CTION for theſe words: © One told me, that he heard fay, 
that Miftreſs Meggs had poiſoned her huſband ;”* ub: yevera 


as bearſay i nullus dixit, c. Upon not guilty pleaded, it was found for the 
attionadle, _ ; and now alledged in arreſt of judgment, that an action 
| 


408, lies not for theſe words; for it is but a report of a * which 

Gould. 138. cannot be any diſcredit. —But notwithſtanding it was adjudged for 

Polt. 63. the plaintiff ; for it is a great defamation, and is a cauſe of 
drawing her name and life in examination, Wherefore, &c. 


Slanderous 


Cat 8. | Howel againft Williams. 
Eafter Term, 36. Eli”. Roll 333. 


Writ of entry at L RROR upon a judgment in a writ of entry ad communem legem. 
common law will The error was aſſigned, in that it was not ſhewn in the count, 
not lie while the that the tenantby the courteſy (who aliened) was dead; for other- 


— — wiſe this writ lies not; but the writ of entry in con/imili caſu.— Sed 


- but after plea he non allocatur. For although this action lies not in the life of 


ſhall be intend- tenant by the courteſy ; ſo that if he be alive, the plaintiff hath not 


ed to be dead. any cauſe of action; yet it ſhall be ſo intended, eſpecially when 


F. N. Br. 205. the tenant hath pleaded thereto, and admitted it; and if he were 


alive, the tenant ought to have alledged it. Wherefore, the judg- - 


ment was affirmed. 


Car g. Sir Humphrey Ferrers and Others againſt Wignal. 
Hilary Term, 37. Elix. Roll 848. 


jos juftification JP RESPASS, as executor of Edward Huli, for the taking of an 
treſpaſs under ox. The defendant juſtifies as ſervant to John Ardern, for 
agrantof that Sir John St. Leger was ſeiſed of the manor of Bardeſley, within 


— 90a bo which manor is ſuch a cuſtom, that eyery tenant of a meſſuage 
torment ſhall be intended; for it is collateral to the title. 
: | within 


— ww” v 


Jr 
n 
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within the manor dying ſeiſed thereof ſhould pay an heriot, viz. 8tu Hun- 
his beſt beaſt ; and that the lord might ſeize it; and that one John rs Fax 
Halt was tenant of a meſſuage within the manor; and that Sir *,-* 
Fobn Saint Leger infeoffed of that manor one Corbert and 2 to againſt 
the uſe of the ſaid John Ardern; and that afterwards the ſaid John Wien- 
Holt died ſeiſed of that meſſuage, which deſcended cuidam Eduardo, g com. 3300 
Holt; and that he died ſeiſed being poſſeſſed of that ox: thereupon | © 

he as ſervant to the ſaid John Ardern, and by his command took it 

as an heriot, c. And uit was thereupon demurred.—Firſt, For 

that he entitles John Ardern to the manor as a purchaſor, viz. by 

ſeoffment; and ſheweth not the attornment (a) of John Holt, the 

tenant, whoſe ſervices are demanded; for otherwiſe he cannot 

entitle him to the ſervices of that tenant: and although a man 

may plead the feoffment of a manor, and that by force thereof he 

was ſeiſed of that manor, without ſhewing the attornment of the | 
tenants (for it is neceſſarily to be intended as livery without plead- 8, co. 82. b. 
ing it); yet when he will entitle himſelf to the ſervices of any Yet. 135. 
particular tenant, he ought expreſſly to thew his attornment.— Sed Co. Lit. 310. 
non allocatur; for THE Cour faid, there was not any difference — * 2 
in the pleading of the one caſe more than of the other, but that the * * TOR 


attornment may be well intended: and if he did not attorn, the 


other ought to have pleaded it, And they all here agreed, that by 


the feoffment of the manor the ſervices paſſed not without an 


expreſs attornment : but that may well be intended in the pleading, 
if the contrary be not ſhewn, , | 
AxoTHER Exctrriox was taken, for that he pleads this 40 omifion of 
meſſuage to deſcend cuidam Edvards Holt, and doth not fay pred do te word 
Eduardo Holt tefatori ; ſo it ſhall be intended to a ſtrange perſon ; t 
and then the plea is not good.— Sed non allocatur; for he juſtities — 
the taking after the death of Edward Holt the teſtator ; and to him 
it ſhall be intended to be referred, and not to any other. Where- 
fore without any great argument it was adjudged for the defendant. 
(a) Attornment is now rendered unneceſſaty by 4. & 5. Ann. c. 16. and 11. Geo. 2+ 
c. 19. 
Yelverton again Velverton. | Cier 10, 
| Hilury Term, 15- Elix. Roll 2712. ö f | 
[JPON demurrer the caſe was, The father covenanted by indert- A covenant to 
ture, in conſideration of natural affection, to ſtand ſeiſed of ftandieifed to a 
all his lands which he had, and which he afterward ſhould pur- — — 
chaſe, to the uſe of himſelf for life, and after to his youngeſt ſon cgrenantar 
and his heirs ; afterwards he purchaſed land and died: and, Whe- mould aſter- 
ther the eldeſt or youngeſt ſon ſhould have it? was the queſtion, — wards purchaſe 
Bacon argued for the youngeſt ſon, that he ſhould have it ; r 
this covenant ſhews his intent exprefily, and is to work in futurs ; Poſte 423- 493 
and therefore good enough: as if a man deviſeth lands which he 1 | 
lath not, and after purchaſeth them: ſo if one covenants that lie ., = a 
wil purchaſe lands before Michaelmas, and that before. Eaſter Winch. 6a 
— he will levy a fine of thoſe lands which ſhall be to ſuch Fitz. 237. 
uſes, and he levies a fine, and doth not limit-any uſes, it ſhall be - — 
cording to the covenant before the purchaſe / qui fuit conceſſum Gib. ks, 
MR Cuntam); for they ſhall be as uſes declared upon that fine 116. 
Whereof he ſhewed his intent before. But in the principal caſe Powel on Dev, 
| T8x CourT held, that this covenant veſts nothing in the 192 


Younger ſon, and is not ſufficiept to veſt any uſe in him of this Sn 


Cowp. 94. Dou?l. 716, 1. Term Rep. 435. 2. Term Rep. 38. 3. Term Rep. 91. 
eko. LIZ. PART 1. d land ; 
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— land; for a man cannot by a covenant raiſe an uſe out of land 
egainſt. which he hath not: for no more than a man may charge, let, or 


YELVERTON» grant a thing which he hath not, no more may he limit an uſe out 

of land which he hath not. Alſo upon every feoffment or pur- 
6 chaſe, the feoffor or donor from whom the land paſſeth is to limit 
pt; the uſes to the feoffee or purchaſor ; then before the purchaſe one 


cannot limit how the uſe ſhall be, viz. that it ſhall be to his 
youngeſt ſon, where the feoffor hath limited it to the uſe of him 
and his heirs; which ſhould be to limit an uſe out of an uſe, which 
the law will not ſuffer : therefore judgment was given accordingly 
for the eldeſt fon. And here a caſe was cited in 20. liz. (but 
neither the name nor in what court was mentioned) that a mort- 
gagor intreated a ſtranger to redeem the land at the day ; and cove- 
nanted by indenture, that after ſuch redemption the ſtranger ſhould 
have the land tohim and his heirs; and that he in conſideration of fe 


FFW aa i aac ets c.c..Tc9ccc ci. 


ſuch a ſum would ſtand ſeiſed to the uſe of him and his heirs ; the ſu 

ſtranger redeems the land at the day, the mortgagor enters, the deed WM m 

is enrolled within the fix months : yet ruled that nothing paſſed ; MW fer 

becauſe he had not any eſtate or intereſt therein at that time to con- W in 

tract for it. hi 

Care tte Beſwick azainff Cunden. rej 
Hilary Tera, 5. Eliz. Roll 493. x ( 

If a dam be AET ION upon the caſe. For that the defendant levied a din ext 
made in a river, 4 IA jn ſuch a river ſuch a day, whereby it furrounded the land of WW fin; 
fo as to occaſion J. S. who afterwards infeoffed the plaintiff thereof ; and that the de . ¶ &c 


_— 9 wat nk endant adhuc malit io cuſtadituit the ſaid dam, whereby the plaintiff; ul 
joining land, land is furrounded. Upon this declaration it was demurred in a W] 
the iert is not PELHAM. The action is not maintainable, in regard the plain- 
exfinguiſhed by tiff had not any thing in the land at the time of the nufanc: 


the ſale of the eęrected; and there is not an new thing done to his injury ; and A 


land ; and the - - : 
N in proof thereof cited 4. Afiſe, 3. 2. Hen. 4. pl. 11. 18. Edu. 2 
— 222 34. But the caſe in 14. & 15. Eli. Dyer, 319. is goo true 


action on the law); for there the Lady Brown made a new nuſance by every tun © t 
caſe for the ing of the cock, for which the was puniſhable, although ſhe mal © cl 
continuing. it not at the firſt; but here the land was ſurrounded by the levying 


— of the dam, and continued ſurrounded ; ſo the firſt nuſance coin ar 
\ace is a freſh tinues till this preſent ; and therefore the feoffec ſhall not have! 15 
nuſance. action. able, 
Ante, 17. 251. Fosr ER, 2 contra, The action is not brought for the levying i mere 
e x5 the dam, but for the continuing thereof from ſuch a day to ſua nd, 
Moor, 353. which was after the plaintiff's purchaſe ; and Fitz. N. Br. 1 By 
7. Ko. Rep. 221+ that the heir of the feoffee ſhall have it againſt the feoffce of H word 
2 who levied it. And in Paſch. 25. Eliz. it was adjudged in , And 
Co. Lit. 46, court, in Relf's Caſe, where one erected an houſe ſo near to lil is no! 
2. Leon. 129. ther's that the rain deſcended from the new houſe, &c. and theiv de hi 
9.C0.55- brought an action upon the caſe for the nuſance made by bun miſ-e 
— 2. te houſe in his father's time, and recovered by judgment. chant 
W GawDY, Juſticc. The action is well brought for continu zu d 
Ld. Rayra. 277. of the firſt nuſance, but not for the levying thereof; and there « Ni: 
2. S. 459- the action is well brought for the keeping it up in his time, p 


not for the levving thereof, | 
Poruam. There will be a difference when there is not! 
rofit remaining-unto him to whom the nuſance is levied. | 
it is clear that none ſhall have the action but he to whom 


. | / 
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1d done; as if I have pot-water running from my river to my home, Brawicer 
or and 7. S. ſtops it in his land before it comes to my land, and I die, g. 
ut or make a feoffment over, my heir or feoffee have not any remedy Ss. 
ir- for this tort made before their time. But where any profit remains 

nit which comes to the heir or feoffee after the nuſance dane; there 

"Ne for ſo much of the profit as is come unto them, and is taken from 

his them by the continuing of the nuſance, they ſhall have their action: 

um then here by the levying of the dam the inheritance of him to 

ich whom it was levyed is not taken away; but although his land be 


gh ſurrounded, ſome profit remained unto him, which he hath 
but conveyed to the feoffee; which being taken from him by the 
ort · continuance of the nuſance, it is reaſon that the feoffee ſhould 
ove⸗ have his action. And therefore if one levies a bank in a river, 
ould Wl whereby part of my land is ſurrounded, and afterwards I make a 
nof W feoffment of my land to J. S. and afterwards another part is 
the MW furrounded by reaſon of that bank, he ſhall have an aſſiſe of 
cect nuſance / quod fuit conceſſum): ſo here, for that the land of the 
Ned ; I feoffee grew d male ad pejus de die in diem, by reaſon of the 
con- inundation made by this dam, it is reaſon the feoffee ſhould have 
his action. The ſame law is for a non feaſance, viz. for not 
repairing of a bank, where, &c. | 
CLExnCcH and FENNER, & contra. Becauſe the tort before made is (a) Videpof, 
dn extinguiſhed by the feoffment ; and there is not any thing done 52%: vhereir 
nd of fince the feoffment which the feoffee could puniſh. Wherefore, — 
he de · &c.— But afterwards in Mich. 37. & 38. Eliz. being moved again, given for the 
ntl ul THE JusTICEs agreed, that the action was well brought. defendan:, upon 


Wherefore it was adjudged accordingly for the plaintiff (a). _ objes- 
, Brook againſt Watſon. FATE 


ACTION upon the caſe. And declares, Whereas he was an Words not 
alderman and a merchant in York, and had always kept a a ionable. 

true debt book, that the defendant ſpake of him theſe words; Moor, 409. 
* He is a falſe knave, and keepeth a falſe debt book; for he 
* chargeth me with the receipt of a piece of velvet, which is falſe.” 
After not guilty pleaded, and found for the plaintiff, it was moved 
in arreſt of judgment, that an action lay not for thoſe words. 

8 the plaintiff, moved, that the action was maintain- 
able, becauſe they touch him in his trade of living; for in a 
ying ol werchant fidelity in his trade is requiſite ; for he many times buys 
to (un 2nd ſells his wares upon truſt, 
Br. U But all THE Jus T1CEs held, that the action lay not. For the firſt 
of 1 vords, © He is a falſe knave,” it is clear that an action lieth not. 
in And for the ſecond part, that © he keepeth a falſe debt-book,” it 
to 00 not actionable, for it is not any diſcredit unto him; for it may 
be his ſervant keepeth it, or that ſomewhat might by overſight be 
miſ-entered- therein. And it is not of nece > that every mer- 
chant ſhould have a debt-book ; and by that diſcredit there is not 
ay diſcredit to his trade: as to ſay of a counſellor, that he 
© miſ-enters. the name of his client in his book, viz. the 
* Plaintiff for the defendant,” is not any cauſe of action; but 
to ſay, that a counſellor gives ill counſel, or that a merchant 
n 2 1 an action lies; becauſe it toucheth them in 
their profeſhon, Pornam alſo faid, that the action was not 
Mintainable, becauſe the 72 ſpake only of a grie- 

2 | vane 
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| * vance unto himſelf by that falſe entry, and not in eral words 
goo to diſcredit him; for if he had ſaid to others, Take heed hoy 
. vou deal with him, for he keepeth a falſe book,” then perad- 
venture an action would lic, becauſe he drew other cuſtomers 

from him. Therefore it was adjudged for the defendant. 


Can 15- | Stringer againft Stanlack. 
Hilary Term, 37. Eliz. Roll 325. 


Treſpaſs for » FALSE IMPRISONMENT. For that he took and impriſoned 
wrongful taking 4 him for the ſpace of an hour. The defendant pleaded, that a 


an tree in capias ad /atisfacie). um at- the ſuit of J. S. iſſued to the ſheriff of 


on. Plea a © 
Juttiication by I lis againſt the plaintiff, who made his warrant to the defendant 


gal proceſs. to arreſt the plaintiff; whereupon he by virtue thereof arreſted 
TE the plaintiff. It bac, c. The plaintiff replies, that after the 
* f ſa — writ of execution awarded, and before the caption and impriſon- 
4 t6 the uit. ment, he ſatisfied the ſheriff of the monies, &c.; whereupon the 
This is a ſheriff made his warrant, directed to all his bailiffs, &c. that they 
bet, from jihould farceaſe the execution; and that he delivered it to tlie 
* 2 plaintiff ; and that the defendant arreſted him ; and preſently after 
complains of the arreſt he ſhewed unto him this diſcharge ; and yet notwith- 
, the zortius ſtanding he detained him in prifon for the ſpace of an hour. The 
Snpriſument, defendant rejoins, that he was illiterate ; and preſently after the 
. _—_— delivery of the warrant of /up.r/edeas from the ſheriff, he went toa 

4 5* literate man to know the effect thereof, and. in the interim detained 


Ante, 9. EF - , 
| him in priſon ; and as foon as he was informed of the contents 


Tut. 588. 1402. thereof he ſet him at large. It was thereupon demurred ; tor if 


neg” mg 1 was faid, that he taking upon him the office to be a bailiff, ought 
—y ag not to be ignorant thereot, or what he is to do; and that pretence 
1. Mod. 194. Of 1220rance {hail not excuſe him, but at his peril he is to takt 
3: Mod. 225. notice of this diſcharge, &c. 

1 FENNE R. When he is once taken by force of a ca. f«. tie 
ot Me; 206. ſheriff himſelf could not have diſcharged the priſoner without 
12. Mod. 230. Offence to the law, althougn he had received the monies ; for ti: 
38 f. 541+ writ is, capias ad ſutigfaciendum, ita quid habeas corpus cus, Cc. 
Le. Raym. 399, although he pays the money, yet the theriff ought not to Ciſchary! 
ST mn 4e him; and if he do, he is chargeable with an eſcape: wherefore lis 
* wirarrant is no warrant to the bailiff, after he was once arieſted, to 
diſcharge him; and the defendant did well, and no tort in detatty 

2 him. And of that opinion was Pornam, Chief Juſtice. 

ut GawpyY and CLExCH held, that in regard it was but a wi 

of execution, and to have the money in court, he having received 

the money, ought not to have arreſted the party; and if he hat! 

arreſted him, might well diſcharge him. Yide 33. Hen. 6. pl. 4 

per Danbie. 13. Heu. 7. pl. 16. 21. Hen. 7. pl. 23. But as to tie 
point of the bailiff's ignarance they deliverca not any opinie, 
But FxxNER held, that he well might take time to be informed 
thereof, and he is not compell able to take notice of it. But 

PorHAM doubted thereof. Ny 
Gay then moved an exception to the replication ; for it 
Oh that after this warrant of ſuperſedeas from the ſheriff delivered unio 
him, he detained him in priſon ; and ſo complains of the tortor 
impriſonment, but ſpeaks nothing of his caption, whereof i 
- complained in his declaration; fo there is a manifeſt departure ® 
to it, for it maintains not his count. And ſo, for this cauſe onh 
it was adjudged for the defendant. | 7 
/ 


A 
Il 


* 


Trinity Term, 37. Eliz. In E. R. aN 


— : Peter Carye's Caſe. Cars 14, 


ad- PETER CARYE was indicted for drawing his ſword in au — ' 
We/tmon. ſedentibus Curiit; and in diſturbing the ſheriff in 5 x tomy ar 
a - - ; ST inſer-ha!l is 
making an arreit upon one 7. by force of a bill of Middleſex ; indictable, the* 
and being arraigned and found guilty, had judgment of perpetual out of the view 
impriſonment, and to pay a hundred pounds to the _ of the Courts. 


AND NoT:, Upon the evidence it appeared to be upon the z. 1n, 140. 


0 . ſtairs aſcending the court of wards, and ſo out of the view of the Owen, 120. 

F of Courts.—But PoraaM laid, although it were out of the view of! 2 38. 

ant the Courts, yet if the indictment had been as it ought to have en 

tes ! been (and as we have precedents thereof in Edu. 4.) viz. coram 'Y 
the dmmins regind, the judgment ſhould have been, that his right hand by 
"2 ſhould have been cut off, and that he ſhould forfeit all his lands if | 
the MI and chattels, and have perpetual impriſoument. | 
they 8 : 3 
— Gr ay ara! Fletcher. Carr ng, 4 
ry Hilary Term, 37. Flix. Roll ot. ll 
Ihe EPLEVIN. The defendant juſtifies for damage fraſant. The If the jury find 1 
the plaintiff claims common in the place wHtREe, &c. Iſſue tat the plain. 

oy thereupon ; and the jury found the preſcription ; but further ** has com- 


ned found, that he and all thoſe whole eſtates, &c. had uſed to pay for — 


15 i the ſaid common every year a hen and five eggs: and if, &c. they alſo a uſage to 
'r it BY prayed the diſcretion of the Court. It was thereupon moved, pay a hen yearly 
vzlt WY that it was found againſt the plaintiff, for it is not found as he Ade com- 
ence oy alledged ; for he alledgeth it as ablolute, and it is found condi- — on 
tar Bi tionally, viz. if he paid for it. | for they are ewe 
Por4amM. 1 was of counſel with a Devon/ire Caſe, where a preicriptions. 
nan preſcribeth to have pot-water out of a river; and iſſue there- Fot. 415. 445. 
nout I upon; and found that he uſed to have it, paying ſixpence by the 546. 563- | 
| year ; and adjudged that it was found againſt him who preſcribed, — yes 
q : o. Ent 
but that is not like to this caſe ; for there was a condition executory Co. rh Lo 
ary" iy every year with the preſcription, and therefore it ought to be 1. Saund. 320. 


e hn intirely alledged. But here it is a thing collateral from the pre- Carter, 88. 


} 
. 


* * 
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7 
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J, to ſeripti d tl ſeripti 1 »rtet wi a 9+ Co. 78. 

, ption, and the preſcription 1s perte without alledging it ; | 

a wherefore it is well enough found for the plaintiff, | — 
. Gawpy faid, that if the hen and eggs were not paid, in this Lucas, 223. 


vin caſe he might diſtrain the plaintiff's beaſts going upon the com- Bull. N. F. 5 


von, although it were upon his own land; q½, PO HAM conceſſit. . = 1. 253, 
hat BY Wherefore it was adjudged for the plaintiff. 26, Hen. 8. pl. 5, 8 


. 
3 0 g : Dougl. 666. 
** Wilcocks aguinſs Watſon, Cacn a6. 
red Hilary Term, 37. Eliz. Roll 1011. 

But 


DEBT upon an obligation againſt him as executor of 4, The A huſband wha 
it 15 defendant pleads plent admini/travit ; and iſſue thereupon. The after the death 
unte Jury find a ſpecial verdict, that 4, made E. his executrix, and * his wife ex- 
a died . . a cutrix, has 
tious poſſeſſed of divers goods, which E. made a fraudulent gift of desde, which 
fe ber goods to J. S. Cc. and continued in the poſſeſſion of ſhe being fols 
re A "at = gift of by covin, thall be charged as executor di ſer tort, Vide 43. Elis. c. 8. 2. Term Reps 
onlſy 7. . $97 Me. 106. 3, Leon 223. 5+ Co. 54. a 
f W them, 


* ” 


&5 Trinity Term, 37. Eliz. In B. R. 


Wireoexs them, and took the defendant to huſband and died; that the de- 
* fendant is poſſeſſed of part of thoſe goods of the value of, &c. 
1 paid legacies; and if thoſe goods ſhould be found to be 

2. Brun aſſeu in his hands, they found for the plaintiff; and if, &c. for 
N in Chan. the defendant.—FENNER held, that they ſhould not be aſſets; for 
* 566, although being but fraudulent, it ſhall be ſaid to be a void gift 
1 againſt the donor and creditor, and ſo liable to his debt: yet it is 
ood betwixt the donor and donee; and ſhall not be ſaid to be aſſets 

in the hands of any but the donor or donee; but here the huſband 

is a mere ſtranger thereto. Wherefore, &c.— But all THE oTHER 

—— & contra; for they by the common law (the gift being 

udulent) are liable to the plaintiff's execution. And Poruau 

ſaid, if the gift were good againſt all but creditors (as it is), then 

they belong to the donee, and in his hands are liable to this debt; 

and if the gift be yoid, they remain to the executors of the 

feme ; and then the baron having taken them and paid legacies, is 

chargeable by reaſon thereof, as executor de /on tort deme/ne. And 

BF: Cr. 9. ſo thoſe goods quicungue vid data, are liable to this debt in whoſe- 


ſoever hands they come, unleſs by title paramount, or by ſale bond 


fide. Wherefore it was adjudged for the plaintiff. 


Carr 17. Wheeler againſt Collier. 
Hilary Term, 37. Eliz. R 


If an admini.. - A SSUMP SIT. And declares, that the baron of the defendant 
ftratrix promiſe was indebred to the plaintiff in fifty pounds for beer, and 
to pay a debt of died inteſtate, and adminiſtration, &c. was committed to the defen- 
che inteſtate's dant; and that afterwards the defendant, in confideration that the 
—— plaintiff would deliver unto her fix batrels of beer, aſſumed to 
ſends ber in pay to the plaintiff, as well the fifty pounds due by the inteſtate, 
more goods, an as for the fix barrels delivered unto herſelf ; and that he thereupon 
— por had delivered to the -N ſix — of _ __ nd 
ue ee after non afſump/it pleaded, and found for the plaintiff, and entire 
—_ _ damages — i — well for the one debt as for the other, it was 
-u may be moved in arreſt of judgment, that the plaintiff ſhould not re- 
given. cover; becauſe for the inteſtate's debts the judgment ſhould be 
Moor, 429. againſt the defendant, de benis teſtatoris; and for the beer delivered 
#.Cr. 110, unto herſelf, de bonis profrits ; and therefore the plaintiff ought not 
Noy, 19. to have joined them in one action, or at leaſtwiſe, that damages 
ur * 13. Ought to have been ſevered by the verdict. 
7 1 : — It is clear that one cannot join in one action an % 
2. Keb. 8. ſump/it of the teſtator, and an aſſumpſit of the defendant for his 
Chow. 356, own debt ; but here the defendant aſſumed for the debt of the iu- 
— teſtate and her own debt; and if ſeveral judgments be to be given, 
— © 1 it is clear that there ought to be ſeveral actions brought for them. 
4. Burr. 2155, And I conceive that ſeveral judgments ſhall be given, viz. for the 
Ante, 91. 263, inteſtate's debt, if he hath, &c. Et / non, de bonis 2 ; for, 
if judgment ſhould be given de propriis bonis generally, then ſhe, 
notwithſtanding ſhe had no more goods of the inteſtate's than to 
fatisfy that debt, ſhould be bound to pay legacies ; and that pay- 
ment ſhould not excuſe her, which is not reaſonable.  _ 
But all THE OTHER JUSTICES ? contra; becauſe this action it 
brought againſt her of her own aſſump/i : the judgment ſhall be 
or 


general in both caſes de bonis prepriis, tor it is a charge by her 25 


{ 


/ 


Trinity Term, 37. Eliz. In B. R. 407 


act; yet if it had been de henis teſtatoris, ſhe ſhould have paid it to WazZI zs 
* them, and it ſhould have been allowed unto her. And here by 7 
* her aſſump/it as adminiſtratrix, it is become her own proper debt, as Cor cia. 
| if ſhe had entered into an obligation. Wherefore, &c.—After- 


* wards, Mich. 37. & 38. it was adjudged for the plaintiff, 

ift 

is Bateman again Spring. Cate: 
— Hilary Term, 37. Elis. Roll 363. 

ER A SUMPSIT in London. The defendant pleads a concord in Intranſitory ac» 
ng Suffolk of all matters, treſpaſſes, &c. but in London, ABsQUE tions, if the de- 
M Hoc that he aſſumed in London. The plaintiff maintains his de- ſendant traver- 
en claration, and traverſes the concord; ane it was thereupon demur- eee nag 
t; red. And after argument, it was adjudged to be a good traverſe; for take a — 
he otherwiſe by a falſe plea a man ſhould make all actions tranſitory «pon the traverſe, 
13 to be local, which 18s againſt law: and of that opinion was THE Ant. 99. 

nd WHOLE Couxr. Wherefore it was adjudged for the plaintiff, Co Lit. 282. b. 
ſe. 1 1. Strange, 11 go 
nd ; LA. Ram. 121, 


Trinity Term, N 
0 37. Eliz. In the Common Pleas. 


n- Sir Edmund Anderſon, Kut. Chief Fuſtice, 
on Sir Francis Beaumond, Knt. 

0 . | 
bay Thomas Walmſley, Eg. | Tuſtices. 
— Thomas Owen, Eg. 
— Sir Edward Coke, Knt. Attorney General. 
yas Sir Thomas Fleming, Kut. Solicitor General, 
re- | 

be | | 
red >, ka 
not | 
ges Chriſtopher Baker againſt Searle, Gi 
* : | Hilary Term, 37. Eliz. Roll 1144. | 
his FJECT IONE FIRMA. Upon not guilty 2 a ſpecial A verdict in 
in- - verdi& was found, that Edward car! of Bedford was ſeiſed in 9*ment find. 
en, tail of the rectory of D. et decimis inde, &c. (which are the tithes — 
Mm, in 8 and let it to John Millet and his aſſigns, for the lives muſt alſo 6nd 
the of Chriflopher Baker, Joan Baker liis feme, and Cbriſfapber Mollet; the commence. 
or, and that the ſaid John Millet demiſed the ſaid rectory and tithes to ment of the 
he, one Danbury and his heirs, to the uſe of Chriſtopher Baker the — og the 
to plaintiff for eighty- nine years, if any of the ceſy que wies pt 
au- mould ſo long live; wirtutis cujus diſmiſſtonit idem querens fuit poſ- Ante, 118. 

ſaſtenatus, until the defendant entered, &c. Poſt. 440. 

1 i | | Co. Lit. 441. 
be 2, Roll, Ab. 445, 446 5. Com. Dig. 35. 79. Cowp. 816. Poſt. 442. Ant. 13m. — fre — 
un rot. 373. \ 


21 D dA remaind,, 


48" Trinity Term, 3). Eli. In C. B. 


Baxex And it was hereupon moved for the deſendant.—Fixs r, That 
% the verdict was not good for the plaintiff, becauſe he doth not 
Nat. ſhew the beginning of the eſtate tail, which is the particular 
eſtate : and that THE Cour held to be an apparent fault. Alſo 

he doth not aver the life of the tenant in tail; fo the leaſe of the 


tithes, which conſiſts in grants, was determined by his death. As 
alſo, for that the uſe is not limited to B. but for years only, ſo the 
remainder of the uſe is in Danbury, and the life of Danbury is not 
averred : and if he be dead, Chriſtopher Baker the plaintiff is in as 
an cecupant, and then no ejectione firme lies in the caſe. But nx 
Cour held clearly, that there is not any uſe limited but for the 
years, becauſe the reſidue of the eſtate is in Millet the grantor, 
and not in Danbury. And Jt is all one as to this purpoſe, with a 
feoffment to the uſe of one for life; the uſe for the reſidue of 
- the eſtate is in the feoffor; and clearly, there cannot be any 
—_ » becauſe it is granted to Danbury and his heirs, which 
excludes the occupancy. | 
ANOTHER EXCEPTION was taken by W ALMSLEY, for that he 
faith, virtute cujus diſmiſſionis, where he comes in by the limitation 
of an uſe; ſo it ought to have been, et virtute ſlatuti, &c. And this 
was held to be an apparent fault in ſubſtance and not in form.— 
W herefore it was adjudged for tlie detendant. 


cn 3, Mathewſon againff Lydiate. 

Where ſeveral DEBT was brought upon a charter-party indenture. The caſe 
enter into ſeveral was, Indentures were made betwixt the maſter and three 
covenants in others of a ſhip on the one part, and G. Lydiate and fix other 
— merchants on the other part; whereby the owners of the ſhip 
te covenantors COVenanted with the merchants to ſhip ſuch merchandiſes to ſuch 
will not diſf= a port beyond ſeas, and to recarry from the ſaid port certain 
charge the other merchandiſes to ſome port in London; whereby every of the 
8 merchants covenanted ſeverally to pay for cvery tun brought to 
* London, to any port there, thirty ſhillings ; and if they made de- 
2. Roll, Ab. zo. fault in payment, to pay three pounds for every tun; and for 
S* ge 23 twenty tuns brovght to a port at London, and not paving thirty 
Bull N. P. 266. ſhillings for every tun, he demanded ſixty pounds. Tue defen- 
g Com. Dig. dant pleads, that the fecal of one of the m-rcnaits was debruſed 
232. from the deed: and it was thereupon demurred, ö 

GLANYjLE. This deed is feveral for every of them; and although 


the ſeal of one of them is dehr i ſed, it is not material, for it re- 


mains good againſt the others; and it is not like to tlie caſe 
3. Hen. 7. pl. 5. for there the obligation is joint and ſeveral. And 
this caſe is common in London, for they covenanted ſeverally ; 
and when any one of them hath performed his part, the manner 
is to pull off his ſeal, and then the deed is cancelled againſt him, 
and remains good againſt the others. And this very point was ad- 
judged before DANIEL, ſerjcant, in London; and afterwards debt 
was- brought thereupon in this court, and the plaintiff recovered 
(which DANIEL rug preſent affirmed, and that he adjudged it 
uron conference wath ſome of the Juſtices), | | 
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Trinity Term, 3). Eliz. In C. B. 49% _ 
t But in the principal caſe the record was viewed, and it appears MaTnrwos 
t that he alledged, that he brought the merchandiſe to Rache | 3"F 
r within the county of Meddleſex, and ſo he hath not ſhewn that 
0 it was brought to a port in London; and although Ratcliffe is one 
e of the ports of London, yet it is not ſo averred. Wheretore, with- 
8 . regard to the matter in law, it was adjudged for the defendant. 
C as 
Mt (4) This caſe was revived upon a new action, and adjudged for the plaintiff, poſt. 
15 470. 546. 
E | EM t 
* Snelling agalnſt Norton. C *. | 
r, | fo 
2 DBT againſt him as adminiſtrator to one Norton upon an obli- By thecuſtomof WW 
}f gation. The defendant ſhews the cuſtom of TD to be, a þ Hl 
y that it a contract be made by a citizen to pay money to another — —A— 1 
þ citizen, and he who made the contract dies, that his executors or miniftrators for i 
adminiſtrators ſhall be chargeable therewith, as if it were upon an a ſimple con- 1 
je obligation: and ſhews further, how the inteſtate was indebted as of their * 
= upon a contract to one 4. who had recovered againſt him; and ne oo nt 1 
is that he had riens ouſter en ſes maynes, &c. And it was thereupon plainiff canoor 1 
_ demurred, de nonſvited af- | | 
GLANVILE moved, that this cuſtom was not good. For firſt, It t the Court 1 
is againſt law, that an executor or adminiſtrator thould be charged e fven thas | f 
upon a ſimple contract. Secondly, It is againſt law, that a ſtranger — ng 18 
ſhould be barred of his debt upon ſpecialty, by reaſon of a debt . Co. 82. b. j 1 
upon a ſimple contract. Wherefore, &c. Poſt. $4.3. Wo 
ſe DANIEL ? contra. The cuſtom was always to bind the execu- 22. Eu. 4. | 1 
1 tors or adminiſtrators to pay debts upon contracts; and cuſtoms pl. 2. 1 I 
_ in London are confirmed yy and are now as ſtrong as a Priv- Lond. 166. = 
ip ſtatute : and therefore in London they preſcribe to give land in % ql i 
ch mortmain, which is againſt ſtatute law ; and there is not any cuſtom pl. 2 | | 
* but that it deprives, and is aga nſt the common law in ſome point. 1. Saund. 67. 1 
he And this cuſtom is reaſonable; for a debt upon a contract is as 8. Co. 126. a WW 
to well due as a debt upon an obligation; and therefore there is as 43: K. 3- A 
Wk great reaſon for the payment of the one as of tbe other, although an 4/4 'W 
* the law hath given a greater prerogative, v/z. a priority of paying — TY 9 
ty the one rather than to the other: and although it might ſeem hard Cr. Car. 196. 
Pg to have allowed this cuſtom in this court, if it had been originally Moor, 136. 
2 pleaded here; yet when the cuſtom hath been executed againſt the . n 24: 
| adminiſtrator by the laws of the citv, whereto he is ſubject, it ” Bac. Abr. 623. 
gh would be miſchievous unto him to be difallowed it here, for then 69+. 
— he ſhould be twice charged without remedy; and this difference 2· Bee. Abr. 433. 
aſe is taken in 1. Edw. 4. 8. 
as Owen, Juftice. The cuſtom is reaſonable ; for the executor in 
* conſcience is bound to pay debt upon a contract as well as upon 
ner ſpecialty: and ſuch a matter was about four years ſince in this 
m. court, but not adjudged, And of that opinion were THE OTHER 
5" JusT1ces, eſpecially as this caſe is, being executed againſt him, 
ebt who is liable and chargeable by the cuſtoms of London. 
red And afterwards, in Mich. 37. & 38. Eliz. it was moved again. 
1 it and another exception taken, for that the cuſtom cannot be to bind 


| the adminiſtrator, becauſe he * to be chargeable by the ſtatute 
But of 31. Edw. 3. ©, 13. and no action lay againſt him at che com- 
But 


gio Trinity Term, 39. Eliz. In C. B. 


Sxert1ns But it was denied PER TOTAM CURIAM ; for an adminiſtrator 
was chargeable, and to de ſued at the common law, but he might 
not ſue: and the ftatute was but in affirmance of the common 
1 d. law (a); and they were ſued as executors at the common law: and 
of. 1 ſo it is 19. dio. 3. Covenant,” 24. And the caſe of 8. Eliz. 274. 
G. b that an action lies not againſt them at the common law, is not law 
3 397. in this point. The plaintiff would then have been nonſuited ; /cd 
„ Co. 39. b. nan potuit (foraſmuch as two of the Juftices had delivered their 
| opinion), no more than after a verdict. Wherefore it was ad- 


judged for the defendant. 


Nos TON. 
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Michaelmas Term, * 
37. & 38. Eliz. In the Queen's Bench. 


Sir John Popham, Knt. Chief Juſtice. 

Sir Francis Gawdy, Knut. | 

John Clench, E. Juſtices 
Edward Fenner, Eig. 

Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


Vicary againſt Farthing. Care 7. 
| RESPASS. , The parties were at iſſue; ahd at the trial by Pan. books 
niſi prius in the county of Devon, to prove the nonage of and regiſters ars 
the plaintiff at the time of the leaſe made (which he _ — 
would avoid}, a church book was given in evidence; and after ,,} ns . 
the jury's departure from the bar, and before they had agreed upon and when pro- 
their verdict, the plaintiff's ſolicitor delivered to the jurors the duced, the jury” 
faid church book . and afterwards they found for the plaintiff. 74) have them 
And all this matter being examined before W ALMSLEY, ſuſtice of 
aſſiſe there, he returned this verdict and all this matter upon the conferring on 
poſlea. | ; their vudict. 
And now for this cauſe it was moved by SERIEANT HEALE, Ante, 339. 
that judgment ſhould be ſtayed; and in proof thereof cited Pe. 616. 
11. Hen. 4. 18. 35. Hen. 6. Examination,” 17. 14. Hen, 7. 2. 1. Roll. Ab. 215. 
and alſo one Medcalf's Caſe, which was in the common pleas, 1 
anno 34. Elia. where a witneſs examined gave evidence to a jury ; | *4"7 any" 
and afterwards one of the jury, when they were conferring upon 2. Hale, 507. 
their verdict, called him to recite his evidence again, which he did, 2. Roll. Ab. 83. 
and affirined upon his oath upon his examination, that he did not Bull, N. F. 30h, 
ſpeak more or leſs than before; and yet this matter being return- 5. — * 
ed upon the peſtea, it was reſolved, that no judgment ſhould be „ © —_ 
given upon that verdi&: and Hugh Matt ſaid, that in this queen's 6. Mod. 81. 
time 1t was ruled in one Pickering”s Caſe, that where letters patents Sik. 645. 
were given in evidence to the jury, and afterwards when they 8 
were conferring upon their verdict, the plaintiff, without the mn ee 
Court's direction, delivered unto them the ſaid letters patents, Tem Rep. 
which were given in evidence, that judgment was for this cauſe 466. 
ſtayed upon the verdict. 
GAwov and PorHAM denied that caſe. But Gawp ſaid, 
that as this caſe is, the Juſtice of aſſiſe might have refuſed this ver- 
dict: and itis alſo clear, that writings or books which are not un- 
der ſeal, cannot be delivered to the jurors without the aſſent of 
both parties; but being delivered by the Court without the aſſent 
of the parties, neither of the parties can avoid the verdict, in re- 
gard they were given in evidence before; and the Court had mom 
direction to the jury concerning their validity, eſpecially being 
evidences in writing, which cannot be altered, nor by intendment 
cannot induce the jury further to their verdict, than —— 
ol tdem in court had done before ; but Medca/f”'s Caſe might * 
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412 Michaelmas Term, 3) and 38. Eliz. In B. R. 


Jicanr be, becauſe it being but evidence by parol, the witneſs might per- 
t adventure alter his teſtimony before given by a greater enforce- 
Teurnine. ment, or otherwiſe, than he ſaid before (although upon his exa- 
mination he would not confeſs ſo much), which peradventure was 
the cauſe to move the jury to give their verdi ; wherefore it ſhall 
be a good cauſe to ſtay the judgment.— And of that opinion were 
PorHAM and CLENCH : for otherwiſe it would be very miſchiey- 
ous to the party for whom this verdict paſſed, if the delivery of 
evidence by the contrary party, or peradventure by a ſtranger, 
without his privity, ſhould itay his judgment; which is the rea- 
ſon that eating and drinking by a juror (unleſs it be at the coſts of 
the party for whom the verdict pats) ſhall not avoid the verdict.— 
Eo. Lit. 227. b. But FENNER T contra; becauſe there might be ſome matter in this 
7. Freem. 79. book to induce them otherwiſe than they intended before; and 
3 Jones, 33. becauſe it was delivered on his part for whom the verdict paſſed. 
herefore it was adjourned.—But afterwards, in Trix. 38. Eliz. 
it was adjudged for the plaintiff. | 
See 7. Jac. 1. c. 32. 
Cart 2. Courtier agaiaſt Barret and Sampſon. 
Hilary Term, 36. Clix. Roll 496. 
In replovin, if RROR upon a judgment in the common pleas in a replevin. 
— me E The de wrt avows for damage — The 3 were 
the jury find da- at iſſue. The plaintiff was nonſuited after evidence; and the jury 
mages, it is no aàſſeſſed damages for the avowant. The plaintiff brings error, and 
verdi@, but on- aſſigns for error a diſcontinuance, for that the plaintiff declared in 
_ inqueſt of Michaelmas Term, and that the defendant imparled until Hilary 
ee RY Term, and from Hilary Term till Eafter Term, and there is not any 
continuance : and then the plaintiff declared again (as the manner 
enemas there is), and the defendant pleads thereto, and ifſue there joined. 
Gom.Dig.1g7, It was moved, taat this was not now to be aſſigned for error, 
becauſe it is after verdict, and fo aided by the ſtatute of jeofails.— 
But it was ruled by the wHoLE Covkr, that it was not aided ; 
for here the plaintiff being nonſuited, there is not any verdict 
given: but in that whereof the jury are to enquire of damages, 
their verdict is but an office of inqueſt, and no verdi& whereof, 
&c. And it was cited to be here adjudged fo betwixt Bu/ty and 
(*) Ante, 339. Ireland (a). | | 
— SECONDLY, It was moved, that here was not any diſcontinuance; 
Term, and after far the ſecond declaration is a new declaration of itſelf, and doth 
imparlance to not refer to the firſt: and there ought not to be any continuance 
_ 222 of the firſt; for it is not an aliat prout patet, &c. ſo it cannot be 
tinzance met intended to refer to a former. But it was thereto anſwered, that it 
be entered. is not the manner to make ſuch entries in the common pleas ; yet 
Ante, 339. jt may he well intended to refer to the former proceedings: where- 
2 fore they ſent for two of the prothonotaries of the common pleas, 
+ Com.Dig.177. who came and informed the Conrt, that their courſe was not to 
make an alias prout patet, but to make all their declarations de novo, 


and yet they referred to the firſt record. Wherefore for this diſ- 
gontinuance the judgment was reverſed, 


Hos 


» 
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Hoe again Tavlor. Car z. 


| | Eafler Term, 37. Eliz. Roll 369. 
EAROR upon a judgment in the common pleas in treſpaſs, for Underwood is 
cutting down underwood. Ihe defendant juſtifies by reaſon * thing of ren 
of a leaſe of the land made unto him by J. S. for years. The plain- — — 
tiff ſhews, that the ſaid J. S. was ſeiled of the manor of Milford, may be granted 
whereof that place, &c. ; and that the underwood growing in that ia fre by copy 
place, where, &c. had time, whereof, &c. been demiſed by copy; t court roll; 
and that the ſaid J. S. before the leaſe to the defendant, granted *** — 4 
unto him and his heirs by copy, &c. the underwood there from — clans 
time to time growing, to be cut down by the plaintiff and his g. 
heirs, quolibet anno, tour or five acres annuatim, &c. whereupon he Polt. 814. 
was thereof ſeiſed, ſecundum conſuetudinem, &c. until the defendant Rol. Ab. 49% 
entered and made the treſpaſs. „ 
The defendant demurted in law, and after argument it was Co. Lit. 48. b. 
there adjudged for the plaintiff.— And it was now aſſigned for error, = 
Firſt, That underwood growing cannot be demiſed by copy; for — 3 
here the ſoil itſelf is not let, bar only the underwood annually Strange, 1245. 
growing: which was agreed by THE Coukr, that the land itſelf Burr. 1824. 
here was not demiſed by the copy.—Secondly, That notwith- 
ſtanding this grant to the leſſee, that the leflor might well cut 
down the underwood ; for it is but in nature of the grant of Ho- 
vers, where the grantor may take trees with the grantee. 
But THE Courr reſolved for the plaintiff, that the action was 
maintainable ; for Pome underwood 1s a thing of inheritance and 
rpetuity ; for after every cutting down, they will grow again 
OE tobe ; and fo — be well demiſed ak —— y — 
as e/tovers might be granted in fee, ſo might this alſo.— FEN NEX 
ſaid, that he knew a market within the manor of Croothorn, in the 
county of Somerſet, to be demiſed by copy; and it was ſaid here 
that Sir John Bourn's Caſe was adjudged, that a grant of tithes b 
copy was good.— They alſo held, that the grantor here could not 
meddle with the woods, nor his leſſee; for he hath entirely granted 
the underwood, and not e/tovers, or ſo many loads of wood. 
Wherefore the judgment was affirmed. Vide 4. Co. 30. b. 


Sir Chriſtopher Blunt's Caſe. -. Car 4, 


IN an information upon an intruſion by the queen a_ Sir Grand jurymuſt 
+ Chriflopher Blunt, a juror was challenged for non- ſufficiency of de freebviders ; 
freehold; and by the examination of the juror it appeared, that he Put © what | 
had freehold of the value only of fifteen ſhillings per amum. Vet certain. 
it was ruled by THE Coun r, that he had ſufficient to paſs on that If. 1 
jury; for at the common law, if a juror had any freehold it was , Rol. Ad Gam. 
ſufficient. But by the 1. Hen. 5. c. 3. he ought to have forty ſhil- Cro. Jac. (ya. 
lings per annum; and by the 27. Elia. c. 6. he ought to have four 2. Hale, 185. 
pounds per annum, where the damages exceeded forty marks per an- . II. Com. 302. 
mum. But the ſtatutes ſpeak only between party and party, which 37. 
extends not to the queen; wherefore the juror was ſworn. But it 38. 583. 
was ruled, that he ought to have ſome frechold; and therefore | 
one who had not any freehold was there challenged and withdrawn, 
See alſo 4. & 5. Will. & Mary, c. 24+ 7» & $. Will. 3. c. 32. and 3. Geo. 2. c. 25. 
K 19. 4. Geo. 2. C. 25. C20. | | 
F Hardy 


40 years, ſub 1 houſe. T 


AE — — —— —— 
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Car 5. Hardy againſt Seyer. 

Eaſter Term, 37. Eliz, Roll 254. | | 
A teaſe of 2 F IECTIONE FIRMA. Upon a ſpecial verdict the caſe was, 
houfe was made A leaſe was made to a widow for forty years, ſub hac tamen 
to a widow for conditione, _ fi tamdin vixerit ſola et inhabitaverit within the ſaid 
et Fart e widow continues unmarried in the ſaid houſe all her 
tamdis vie, life - time, and dies within the forty years; and. Whether the term 
fola tt inbabita.. Was determined? was the queſtion betwixt the executor of the 
Serit; and ſhe widow and hind in reverſion: for if thoſe words were a condition 
diedin the houſe merely, and not a limitation, the term remains ; for ſhe performed 
e it _— all her life, until it became impoſſible by the act of God, 
Theſe words Which thall not turn to her prejudice: but if it were a limitation, 
make a corditio, ** if the ſhould ſo long inhabit therein,“ it is otherwiſe. 


and the leaſe Gawpy, CLENCH, and PorHAM, held, that the words 1 
ſhall 2 * conditione, quid fi, &c.“ are void words; for they are inſenſible, 


and are neither imitation nor condition: for all conditions hall 
8. C. Poph. 99. be taken ſtrictly; and no words ſhall be ſupplied by intendment 
— to make a — to diveſt or to deſtroy an eſtate: and it is no 
\ Rel. A. more here than that a man makes a leaſe for years rendering rent 
410. $43 ſub conditione quid /i the rent be not paid—and ſays no more, 
Co. Lit. 294. which is without ſenſe: for it may be intended that he ſhould for- 
23G «+ þ Feit a pain, or that the leſſor ſhould re-enter, which js uncertain; | 
Dyer, zl. b. and every quad ff ought to be anſwered with the words quid tunc, 
Moor, 400. 848. thereby to make the intention of the parties full, what ſhall be 
Roll. Rep. 367. done; for otherwiſe we cannot judge of their intention; for it 
2. T0. 7a. b. may be they intended that then ſhe ſhould forfeit a penalty, or 
4 > ka A rcel of the term, or part of the profits: and for this uncertainty 
— * it is void and of none effect, and the leaſe is abſolute. But if the 
Vaugh. 32. words were that the leaſe was for forty ears, if ſhe ſo long live 
2- Wcod's Con. © unmarried, and inhabited therein,“ PoPHAM held it to be a li- 
* mitation, and to determine the leaſe by her _—_— or death, ſo 
8 Nep. that ſhe cannot inhabit therein: and Bromley affirmed was the 
intent of the parties, and the truth of the caſe, and that it was 

miſtaken in drawing the verdi& ; for the words /ub hdc condition 
guid were not in the leaſe. —But FEXNVER held, that the words 
* {ub conditione are full enough to make a condition of re-entry 
without any other, and ſupply the defect ſubſequent, and are a 
condition and not a limitation ; and that this condition is well 
rformed, and the leaſe remains abſolute. W herefore it was ad- 
judged for the plaintiff. | 


* Cas 6, Evington againſt Brimſton. 

| p Trinity Term, 36. Bir. Roll 86. mw 

A private nu» TRE SPA of his beaſts taking. The defendant juſtifies as a 
fance is nat I diſtreſs for an amercement in a leet in Spalding, becauſe he left 


-wittin the Ju» hig gate open, ad nocumentum mhabitantium, &c.—E PER TOTAM 


1 t Coram this is not a nuſance enquirable; for it is a private in- 
„ jury, and the amercement thereof ill, And judgment was given 
ach 556. for the plaintiff, 


2, Cr. 382. 4 Ol. Dig. 167. 1. Hawk. P. C, 361. 1s Saund, 145+ 


Buſkid 
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But THE OTHER JUSTICES held, that there ought to be a demand 2. Roll. Rep. 


Was not lawful (a), 


was taken upon this preſcription ; and the jury found the cuſtom co. Lic. 33; 


it with the lord in his life-time. '' L. i ſuper totam materiam, &c. _ Cult. 44- 


found for the plaintiff; for the cuſtom is not found in that man- — gi, 


and the cuſtom found is, with anexception and ſpecial. And of that 


ed, that a fame ſhould have it during ber life; and it was found 
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Buſkin agaigſt Edmunds. Gi, 
Trinity Term, 37. Eliz. Roll 628, *» 


DEBT upon demurrer. The caſe was, That A. let hands to B. Rent made p. 
in the county of Bucks, rendering rent at the receipt of the 9 8 

Royal Exchange in London; and for non-payment a re-entry. The du cent, 4 

rent was not demanded, nor tendered at the day; the leſſor entered; mutt * 

and, Whether his entry were congeable or not without demand ? manded at tha 

was the queſtion. - place. 
Gawpy held that it was: for being reſerved out of the land, 2 

there needed not any demand, as the abbot of Hyde's Caſe is; and in, Ro. Abe. 

16. Eliz. Dyer, in the biſhop of Exeter's Caſe, where iſſue was ta- 459, 

ken upon the tender, which proves that 2 demand is not requiſite. Moor, 498. 

at the place where it is payable; for it remains yet a rent, whichin 2 

Moan roy — vg TE it; and they ſaid, . B. 4. 

that ſo it hath been adjudged before theſe times. Wherefore it 417. in . 


was afterwargs adjudged accordingly, that the entry of the leſſor — Bac. Aba 
. "30" 
1. Burr, 28. 


1. Wood's Con. 283. Dougl. 433. 
(0 It was moved again, and adjudged for the plaintif, poſt. 636. 


Boraſton again Hay. "Ds 
Trizity Term, 36. Eliz. Rell 1101. 


TP RESPASS. The defendant pleaded, that the land was copyhold e te Reg 
land, parcel of the manor of Abberſſey, in the county of - vs al ber 
cefter ; and that the cuſtom there is, that if a copyholder in fee huſband's copy - 
hath a wife at the time of his death, and two ſons or more, that the bold lands in 
wife ſhall bave that land during her life as a free-bank ; and that nay as her free- 
if the eldeſt fon dies, living the wife, although be hath iſſue, pro on e 
his iſſue ſhall not have it, but the ſecond fon; and ſhews that bis children, is 
Robert ' Boraſlm, grandfather to the plaintiff, was a copyholder of good, but ic 
that manor, and bed before his wife, having iſſue the plaintiff”s muſt be found 
father, and one John Boraſton his ſecond ſon ; that the wife held Has“ 
herſelf in her free bank; and that the eldeſt ſon died, living the Ante, 403. 
wife; and that afterwards John Bor aſtan the younger ſon was ad- Poſt. 546. 


mitted, and ſurrendered to the defendant's uſe, &c. and iſſue Moor, 359. 566- | 


as before, and that the younger ſon ſhould have it, unleſs the eld- 111. 
eſt ſon was admitted thereto as to the reverſion, or made fine for *- N. B. 159. 


the Court ſhall adjudge the defendapt guilty, they found the defen- &. Jac. 126. 
dant guilty ; if otherwiſe, not guilty T. 254. 
Upon this verdict it was moved by TAvrigLD, that it was _> * 
alk, 1 


ner as he pleaded it; and therefote it is found againſt him who 
pleaded it; for he pleaded a general cuſtom without exception; 


opinion were ALL THE Jusriexs, that the cuſtom found is not 
the cuſtom put in iſſue; wherefore it is found againſt the defen- 
dant, as the caſe in 2. Elia. Dyer, 192. where a cuſtom was plead- 


that ſhe ſhould have it duraute vidutate only. Afterwards Pop- 
' HAM 
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Benarror HAM ſaid, it is a common caſe, that if there be a preſcription to 
2 have common for all his beaſts, and it is found that he ought to 
have common for all his beaſts vant & couchant, it was found 


** againſt him who pleaded it. Fenner was of opinion to give judg- 


ment preſently for the plaintiff; but it was then moved that here 
was not any verdi&t found upon this iſſue; for they concluded 
their verdict, /, &c. they found the defendant guilty ; if other- 

_ wiſe, not guilty, &c. and ſo there is not any concluſion of the 
point in iſſue. And of that opinion were ALL THE JUSTICES upon 
view of the record, and that for this cauſe it was inſufficient and 
a groſs fault; whereupon a wenire facias de novo was awarded. 


| Carr 9, Warner againſt Winch. 
Fafter Term, 37» Elix. Roll 53 


In R. if he ERROR of a judgment in debt in the common pleas. The er- 
1 E ror affigned was, That the plaintiff declares * a debt upon an 
fame origins, ation of 2 49 2 and after imparlance declares de novo, and 
and one decla- therein demanded a debt of eighteen pounds; and had judgment to 
e recover.— And it was held to be erroneous, for that there were but 
> bs . » ane original and two declarations, and the one varying from the 
Ae, . Other: and therefore it was adjudged here Afich. 36. and 37. Eliz. 
ren. coy. Where in debt upon an obligation dated 1. Mali, the ſecond de- 
Cre. Jac. 537. Claration was upon an obligation dated 2. Mali, and thereupon 
judgment, that it ſhould be reverſed. Whereupon the judgment 
| here was afterwards reverſed. 


See 4. and 5, Ann. c. 16. 


r Goodwin againſt Grudge. 


.- T7RROR upon a judgment in debt, where the judgment was af- 

— wes E - ct tA was he.d by ALL THE Jus 3 and fo the clerks 

ena t ol er laid was their uſage, that the defendant in the writ of error ſhall 
ror, the plaintiff have e cecution preſently without a ſcire facias, although the year 
hall have ut and day be paſſed fince the firſt judgment Vide 15. Hen. J. 5. 

' ſeive facies — Poſt. 706. 5. Co. $8, 2. Inſt. 41. 6 Mod.288. Salk. 322. Strange, 301. 1. Roll, 
Rep. 104. c . Sed vide 2. Burr. 660. 3. Bac. Abr. 362. 4. Bac. Abr. 412. 2. Ld. Raym. $7. 


c u Badcock again Atkins. 


CT ION for theſe words: Thy father,“ inmends the plaintiff, 


Inwords \ 
ys A *« hath ſtolen fix ſheep.” The defendant juſtifies, and iſſue 
«barafer or d:- taken thereupon, and found for the plaintiff, It was alledged in 
pe arreſt of judgment, that the declaration was not certain, nor ſuffi- 
 - ve 6 ſeveral, cient to ſhew that he yu thoſe words of the plaintiff. For it is 
che declacation not averred that he ſpake them to the plaintiff's ſon, nor that the 
mot aver, that plaintiff's ſon was there preſent; and then it cannot be intended 
— — the ——— and the innuendo will not help this uncertainty, 
r And although the defendant hath admitted it by his plea, yet that 
ſhall never help a declaration which is defe&ive in ſubſtance: 
2. Roll. Abr. but if it were defective in form only, as by leaving out the place 
— * 3 where a thing was done, or by pleading a collateral plea, that may 


be made good, as 18. E£dw. 4. 16. and 6. Edi. 4. 2.—And of that 


Lu Reps 74. 2 were ALL THE JUsTICEs (except Ga wp), that the de- 


4 


ation was not good; for it cannot be intended to be ſpoken 


” 


- 
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the plaintiff more than of any other perſon, unleſs it had been pee 
averred, that his ſon was there preſent: and — the defen- 1 


dant by his plea confefſeth, that he intended them of the plaintiff, AT***% 
yet that ſhall not help the declaration, which is inſufficient. But 

GAWDY # contra: becauſe it ſhall be intended, that the plaintiff's 

ſon was there, for otherwiſe he could not have ſaid, ©** thy fa- 

ther.” But notwithſtanding it was adjudged for the defendant. 


Sale, Leſſee of Nevel, {who claimed to be Lord LATIMER) cls 12. 
againſt Barrington. * 


FJECTIONE FIRME. The deferidant pleaded not guilty ; In ejegment, a 
and after ifſue joined, the queen ſent a ſpecial writ to the Court, ſpecial writ may 
reciting how the defendant was tenant in tail, with divers remain- — — 
ders over, the reverſion to the queen, and that her reverſion might ging tive — 
be prejudiced by this trial: wherefore it was commanded them crown to the 
not to proceed to the trial of this iſſue regind inconſultd, It was lands demand- 
thereupon much diſputed, whether this writ were allowable or bier int 
not; becauſe it is a perſonal action only, wherein it appears not unti due _ 
how the queen can be prejudiced; for it may be the plaintiff dant has made 
claims his leaſe under the queen's title. It was alſo objected, that his a. prayer, 
in regard the defendant is tenant in tail, with divers remainders aud prc 
over, the reverſion to the queen, it is a very remote” cauſe to ** — * 
. . J 
have aid. By the ſtatute alſo of 2. Edw. 3. c. 8. and 11. Rich. 2. cum. 
c. 10. juſtice ought not to be hindered by the king's writ, either Poſt. 694. 
under the great or petit ſeal ; and therefore this writ ſhall not bean 
cauſe of delaying this ſuit. —But CokE the Qucen's Attorney ſaid, 8 
that this was not to delay juſtice or hinder right, but to do right; 15. 163. 
for it is neither law nor juſtice, that the queen ſhould be prejudi- 25. Ha. 8. 
ced in her inheritance without being made privy, which ought to pl. 2 
be by aid-prayer. And when the defendant will not pray in aid, 25. Hen. b. pl. 4. 
this writ is in nature thereof to inform the Court how it concerns Br e; 
the queen, and to inhibit the proceedings until, &c. For if the he 8th edit. of 
Court be informed by pleading that it concerns the queen in her tbe Nat. Brev. 
heritance, they ex officio ought to ſtay it until the queen be con- P. 359, 360. 
ſulted, &c. and when they do not, the may by law inforce them * 
” her writ ; and that ſuch a writ hath been awarded, appears by 290% 2 
itz. N. Br. 154. 21. Edw. 3. 44. & 31. Edw. 3. Saver Default,” 
27. But theſe are in real actions; yet it may alſo be in perſonal 
actions, where the queen's title appears to come in queſtion ; and 
lo is 2. Rich. 3. pl. 13. And although he be tenant in tail, re- 
mainder over, who is impleaded, yet it is all one; for tenant in tail 
ſhall have aid of the queen, but not of a common perſon, as ap- 
peats by 10. Hen. 7. pl. 20. & 38. Ediw. 3. pl. 14. And that this is 
allowable in a perſonal action after iſſue, as well as aid-prayer fhall 
be allowed, ſtands upon one reaſon, and is one law; and ſo it 
hath been put in ure. And Mich 34. & 35. Eli. in the common 
pleas, in an cjeclione firme by one Biß for lands, parcel of the 
poſſeſſions ot the carl of Arundel, after iſſue ſuch a writ was award- 
ed as is here, and by advice of all the Juſtices was allowed. — 
And it was held by ALL THE JUsTICEs here, that this writ ought 
to be obeyed ; foraſmuch as it appears unto them, (although this 
CRO. ELIZ. PART t. Ee trial 
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Sat? trial is but in a perſonal action) that the queen may be prejudiced 
3 3 in her title. And by the writ, there 13 a recital of A title in the 
. * : and that this trial is prejudicial thereto, which is not rea- 
. fon to be tried regind inconſulti. And her trial of right is to be 
diſcuſſed in chancery, where the queen's records are to prove her 
title. Wherefore it is not reaſon we ſhould proceed without a 
precedendo. And fo they all held. Whereupon they ſaid, it were 
fitting, that the plaintiff ihould procure a procedenda. Wherclore 
&e.- | | 


+ Paramour againſt Varrold. 
Michaelmas Term, 35. & 36. Eliz. Rell 26. 


To falſe impri- FAESE IMPRISONMENT in London. The defendant plead- 
ſoamentin L- I eq a recovery againſt the plaintiff in debt, in Sandwich court 
anc: ag — in Kent: by cuſtom, and by force of a capias ad fatisfaciendum, 
_ a 2 awarded there, he took and impriſoned him at Sandwich, ABS d 
execution in HOC that he is guilty in Lanaon. The plaintiff for replication faith, 
Sexdwich, and that he impriſoned him in London, prout, Sc. ABSQUE HOC gud 
TRAvEnSEs the þ eur aliquod tale recordum, et hoc paratus et verificare per recordim 


— illud, &c. And thereupon the defendant demurred in law, 


— drag; . Firſt; Becauſe he takes a traverſe upon a traverſe, where he 
covery. ought to have maintained his declaration; as 1. Hen. J. 21. 


Cas 13. 


29 Secondly, Becauſe he avers, qued non habetur al:quod tale recordum, 
Moor, 349 et hoc faratus c/ verificare per recordum illud, which is a mere con- 
ok. 502. trariety ; for he therein confeſſcih, that there is fuch a record, 
Co. Lit. 283. b. which is the expreſs caſe in 9. Hen. J. where it is alledged, and 
Saund. 22, held to be error. 


Hob. ; | 
LE Lab. And all THE Covar for the firſt held elcarly, that the 
1630. plea is good; for otherwiſe, every defendant by a falſe plea 


Carth. 99. might draw a tranfitory action in what place he would, and might 
2222 : Mika make the place and day alledged material; which the law will not 

* 229 377 ſuffer, but will rather ſuffer the plaintiff to traverſe ſuch à falſe 
lea without maintaining his action. And ſo are the Year 
OOKs of 10. Edw. 4. pl. 2. 12. Edw. 4. pl. b. 44. Edw. 3. pl. 23. 


ere If are- For the ſecond point, Gawpy and Fexxen held the replica- 
pirzaant aver- tion to be ill; for it is merely contrary and repugnant to fay, that 
ment Mall viti- there is no ſuch record, and that he would aver it by the fame re- 
ate a plea, cord, and that this is matter of ſubſtanee which needs not be ex- 


— — 3 upon demurrer ; for no plea is good without an averment, 
quirean aver- but it is a meer nugation; and the Court thall not have any regard 


ment? thereto, if the party will not aver it: and a void averment is as 10 
averment; and ſo this plea is ill. 


Porhau and CLEercu ? contra in this point. For althoug" 

tlie averment be void and contrariant in this caſe, yet the plea i 

- here good without an averment; for it is a plea in the negative, 

and needs no other averment but to ſay, Et hoc petit qudd inquiratn!, 

ec. And then the other ſhall ſay, Habetur tale recordum, et hoc pu- 

ratus eft werificare per recordum. And then the defendant ſhall join 
with hun, Et pradittus defendens ſimiliter, &c. „ 0 5 
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But then PRLUAM, for the defendant, ſhewed, that this action is Pazamorn 
by original writ, wherein the treſpaſs is ſuppoſed 1. May, 34. Eliz. „ 

and in the declaration the treſpaſs is ſuppoſed to be 20. May, ern. 
34. Eliz. ſo the writ ſuppoſeth the welpal to be done before it In treſpaſs by 


was in truth done; as appears by the declaration. | 2 3 
And for this cauſe it was held by TE WwMOLE Cour to be ill; — hag 


claration is fatal. 


and adjudged accordingly. day in the de- 
5 | Cro, Jac, 664, Cowp. 178. Dougl. 135. 


Marvin againſt Maynard. Cl 14. | 


A CTION upon the caſe, Whereas he was ſeiſed of the manor In ſander of 
of , Upton-Gray, that the defendant, to ſlander his title, *it,the plaintiff 

ſpake theſe words: Mr. Marvin,” innuendo the plaintiff, © hath 3 
not any title to Upton,” innuendo Upton-Gray. | had; and it is 
ſufficient if the 

Upon not guilty pleaded, it was found for the plaintiff, and _— ſpoken 


now moved in arreſt of judgment, —_ — 


Fs uſual appei- 
FrasT, Becauſe he doth not ſhew what eſtate he had therein: 1tion. 


for it may be that he hath it but pur auter vie, and then te/tuy qui vie Ante, 197. 346. 
being dead, he hath not any title; he ought alſo to recover his P9427: 
damages according to his eſtate, &c. 1. Com. Pig. 0 


SECONDLY, The words are not ſpoken of Uyten Gray, but 
of Upton only; which cannot be intended of Upton-Gray, and it 
cannot be helped by the innuendo. 

c ; 

But all TuE Cour reſolved; that the declaration was well 
enough; for as to the firſt, he needed not ſhew what eſtate, &c. — 
for his ſeiſin of any eſtate is ſufficient. And therefore FEN ER | 
ſaid, in the caſe of Huddle/ton v. Lord Dacres in a writ of an- 
nuity, the defendant pleaded, that he granted it unto him to be 
his iteward ; and that he was ſeiſed of the manor of D. and re- 
queſted him to keep his court there, and he refuſed, &c. and 


exception was there taken, becauſe he ſhews not of what eſtate 


he was ſeiſed: and ruled to be well enough; for peradventure it 
might be perilous to diſcover his eſtate. - 


To ru $EconD they held, that the unmends did ſufficiently 
ſerve to ſhew his intent, what he meant in naming Upton ; for it 
1s uſually known without the addition, and might be called ſo. 
Wherefore the innvends ſtands well with his ſpeaking. But if 
without the innuendo it could not by any intendment be taken 
fo, it might have been otherwiſe. ' 


Wherefore it was adjudged for the plaintiff, 


*. e 2 Sharpl ue 
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Cavs 15 Sharplus againſt Hankinſon. 


4 ed condi- TYEBT ig an —_— conditioned, ** That if the obligor 
2 payed to the obligee twenty pounds of lawful Engli//A money, 
255 I « which hall be in the year of br Loc 1599, in and upon the 
« ar 4 harry * 13. Oct. next inſuing the date hereof; that then, &c. The 
* ;a ile r defendant: pleaded, that the day of payment was not yet come. 
jo 15999 i= end It was thereupon demurred ; and ih ox for the plaintiff, that the 
Pow — condition ſhall be conſtrued, that the payment ſhall be upon the 
« Tus bark 13. Of. next enſuing the date of the bond, which day is paſt; 


« bereef,” aud the words. which ſhall be in the vear, &c.” ſhall have rela- 


ſhall beconſtru- tion that it ſhall be ſuch money as ſhali be current anne 1599. 


od 2 —But FULLER, for the defendant, moved, that the words thall be 
— year 26vo. conſtrued, that the payment thall be upon the 13. O. which 
Ante, 338. ** thall be in ame 1599 next enſuing :” ſo by this expoſition 
> BL.Com.q8r, 2d-interplacing- of the words, all parts may ſtand together; and 
1. Vernon, zo. ſo without doubt was the intent of the parties. | 
GawpyY. The condition is ſenſeleſs. But he conceived, when a 
certain time of payment is expreſſed, that ought to ſtand ; and all 
the refidue ſhall be void, being repugnant. And there cannot be 
ſuch a conſtruction made, that the next enſuing” ſhall refer to 
* anno 1599 for that is certain enough without thoſe words; 
but it ſhall refer to the 13. 0/19ber ; for otherwiſe the 13. Oftober 
had not any ſenſe: wheretore he conceived the day was paſt. 
- .FexxEn, CLEXCH, and POPHAM, 2 contra; —FENNER held, that 
when the words in deeds be repugnant, they ſhall be rejected; and 
we ought to adjudge upon the other words - then here, when the 
payment is appointed to be in ann 1599, there is certainty enough; 
and the words, the 1g. Cd. next enſuing the date,“ are repug- 
nant and void; and therefore the day of payment is not yet 
come. —Por nan. The payment ſhall be upon the 13. C. 
aun 1599 : for it is reaſonahic to conſtrue it according to the 
intent of the parties, and as it may ſtand ; and then it ſhall be 
conſtrued, that the obligor ſhall pay ſuch money as ſhall be cur- 
rent 1599 ; and that he ſhall pay it upon the 14. Oe. next after 
Cowp. Go the year 1599; and the words * after the date hereof” are repug-- 
nant and void. And by this expoſition, all the words but * the 
date hereof” ſtand. And if it ſhould be conſtrued to be paid 
upon the 13. OX. next enſuing the date, it ſhould be impoſſible: 
for how may a man pay money in azo 1593, which ſhould be 
current in azo 1599, before which time peradventure the coin 
may be changed; and therefore this conſtruction ſhall be received, 
whereby the day is not yet come.—CLExcn held, that it ſhould 
be conſtrued as FULLER had expounded it; ſo as all the words 
might ſtand by interpoſing and interplacing of them.—W herctore, 
becapſe three of them agreed againſt the plaintiff, but upon 
ſeveral reaſons, Gawpdy conſented unto them, that judgment 
ſhould. be given againſt the plaintiff, And without further argu- 
ment it was adjudged for the defendant, . 
enn 


—_— as * N 1 dh. dr Lad — 2 „— 3 


I -— — — p FA ft — 4A Hs 


—_— "> 0 -— — 
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condition broken, The breach was afhgned in 
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Penn againſt Glover. Car 16. 


R EPLEVIN, Upon demurrer, the caſe was, That the biſhop of Aconaitionthat 
Rechefter made a leaſe for years of a manor wherein were di- | ps area 
vers copyholders, with a * yROV150, that the leſſee ſhall not &.. any copy- 
60 abel vex, or put out any copyholder, paying his duties and holeer, is not 
ſervices, ſub pena forisfatiure.”” The bithop entered for the broken by an en- 
— that the defen- e. _ 
dant vi ct armis entered upon a copyholder in a cow-houle, to beat him, = 
parcel of tlie premites, and beat him; -t fic moirflavit, &c. And it he do notouſt 
was thereupon demurred.— And LAN moved, that this was bim from his 
not any breach of the condition; for the moleſtation is to be in. . 
tended of fuch fort, that he ſhould ouſt him of his copyhold, Moor,qco.402, 
either by often diſtiaining, that lle could not enjoy it quietly, or % ©9-97. 
by ſome other vexations, whereby he was inforced to relinquith 2 
his poſſeſſion. And it not ſhewn here, that he ouſted him _ $30. 28 
from his copyhold ; and it he entered upon his copyhold, and 1. Wod's Con. 


did not ouſt him, it is not any breach, and the wrong here is done 3%. 409. 


only to his perſon, and not to his copyhoid tenement, —And of WR Rep, 


that opinion were ALL THE Cour, that hereby the condition was 
not broken, for that moleſtation ought to be intended, ſuch as 
ſhould be an expulfion or moleſtation concerning his copyliold te- 
nement ; and there is not any breach by a 7% done to his perſon, 

or in diſturbing him in any other lands, unleſs they were his 
copyhold tenements within the manor. Wheretore, without 
any further argument, it was adjudged accordingly, 


Welden againſt Bridgewater. Carr 17. 
Hilary Term, 34. Eliz, Roll 489. 


RESPASS, quare clauſum fregit VOCAT' Bear-Meadow APUD Treſpaſs quare 
Paunchbourn, and his graſs there growing, &c. Upon not clauſum fregit , 
guilty pleaded, it was found by a ſpecial verdict, that the plaintiff — jor — 2 
was ſeiſed of the manor of Paunchbourn, and that in the ſaid manor mon geld, after 
there was a meadow called H/ide-Meadew, containing eighty acres ; the allorment, 
whereof the place WHERE is parcel; and that from time whereof, Ante, 413. 
&c. this meadow hath been divided by lot between divers perſons, 1. Roll. Ab.829. 
pro „ ſæni de herbd inde proveniente ; and that from time whereof, Co-Lit.4.4.48.b, 
&c. the plaintiff, and all thoſe whoſe eſtate, & c. have uſed to have Moor, 303. 
had allotted to them yearly aut of the ſaid meadow thirteen acres ; 3 
which being allotted ſhall be called Bear-Meadow ; and that the y * 
place WHERE was allotted to the plaintiff; and that the defendant 497. | 
entered and cut dawn, the graſs. And if, &c,—ATKINSON, for Strange, 1288. 


the plaint f. The queſtion was, Whether the plaintiff hath 22 — 4 


r a fender in that land only, or the land itſelf; ſo as he might 3. M. Coma 


ave treſpaſe, quare clanſum fregit, &c, “ For if he hath but a profit, 5̃. co. Pg. 576. 
he cannot maintain this action, as g. Hep, 7. 10. of him who hath 1. Burr. 137. 
a warren only in another man's ſoil; or 15. Hen. 7. or 14. Hen. g. 1. Term Rep. 
of him who is a commoner only. But it ſeemeth here, this land 41. 
being allotted unto him, he hath an intereſt and freehold therein 
for the time, and may well have this action; as Fitz. N. Br. 62, 
partition between coparceners, that the one thall have the manor 
of D. for one year, and the other the manor af S. and that r 

1 Ee z ſecar 


— 


— 
—_— 
—— — 


r 


— * 
- » 


- -— — 
" —— 


| 


LE ——_—_— = 


R 
$ 
| 
| 
; 


— —— 


Loa 


— 
_ 


— — — — 


—— 2 — — — 


n : 
SG & < - 


A Twey wm.” —_— — 


. 


— 
2 


— 


TITRE FR" | 


* 


$22 Michaelmas Term, 37. and 38. Eliz. In B. R. 


Wrrpzu ſecond year they ſhall exchange. Now each of them for their 
1 We time have a ſeveral freehold, and ſhall have treſpaſs alone, quare 
; clauſum fregit. So temps Ed. 1. Partition” 21. partition, that 

| , the one ſhall have it from ſuch a day to ſuch a day, and the other 
{a) co. Lit. 4. for the reſidue of the year (a). herefore, &c.— And of that 
167. 2. 180. a. opinion was THE WHOLE CouRT; for it may be good by pre- 
-- 4 ſcription ; and by the allotment, it is the proper ſoil and freehold 
eg; of him to whom it is allotted ; and that he well might maintain a 

quare clauſum fregit. Wherefore it was adjudged for the plaintiff. 


Carx 18, | Sower againſt Bradfield. 
-Trinity Term, 37. Elig. Roll . 


Anunliquidated 4 FEBT for forty. ſhillings upon an arbitrament, Whereas the 
— þ. A D plaintiff claimed from the defendant and one J. S. five 
il of the ſumdue pounds expended for them pradiverſis negotiis ; and they had ſub- 
i | | gotiis ; and they had fu 

it is awarded, mitted themſelves to the arbitrament of Sir William Paſtor for it; 
oi ar # Who arbitrated, that the defendant and 7 S. ſhould pay to the 
5 2 N four pounds, v:z. the one forty ſhillings, and the other 
ſeveral ations forty ſhillings : and for the forty ſhillings to be paid by the defen- 


way be brougit. dant, he bronght this action. And it was thercupon demurred.— 
Hob. 318, © FIRST, Becauſe this is a debt certain, which ought not of ĩtſelt t 


g. Co. 33. be put in arbitration. Sed non allocatur. For although a debt upon 


- Noy'sMax.108 'a bill or contract cannot by itſelf be put in arbitrament, yet this 


3 * 25 five pounds 1s claimed as expences pro diverſis negotiis, and ſo may 
3 e. be well put in arbitration.— Sxcoxpr x, It was alledged, that this 
Cowp. 56, action ought to have been joint againſt them both for the four 

| unds, and not ſeveral. Sed non allocatur. For the viz. makes 


It as ſeveral arbitraments for both, Whexefore it was adjudged 


for the plaintiff, - | | 
: Adams againſt Albon. 


Error in the re. II was moved in arreſt of judgment after verdict, that the venir: 
work Bro facias bore teſſe 9. July, 37. Eliz. returnable die Mercurii prox- 
Ante, 260. 288. ime poſt tres Trinitat froxime ſequent, which day is not yet come; for 
| the 9. July, 37. Eliz. is dies Mercurii in tres Trinitat” 37. Elix. and 
the fa day of the Term; and therefore the writ here is not re- 
turnable the ſame day, but ought to be die Mercurii proxime pat 


7 


C421 19. 


tres Trinitat', Which is a year after, Wherefore this trial is before 


the day that the wenire facias is returnable, and therefore ill; and 


it is not like where in a trial the wvenire facias is not returned; 


for that ſhaii be intended good, a wenire fucias being awarded and 
returned, and that it was imbezzled, which is aided by the ſtatute. 
And of that opinion was THE WHOLE Cour at this time. 
Sed acyournatur.- 20% ͤͤĩᷣ»V F. ogy 
G56 $0. e Fuller again Fuller. 
* att Hilary Term, 36. Eliz. Roll 586, 
M deviſe be RESPASS, for lands in Chigwell, in the county of Eſſ, 


mede of lands Upon not-guilty pleaded, a ſpecial verdi& was found, that one 


— th % Henry Fuller was ſeiſed:of this land in fee, holden in ſocage, and: 


- vers 


over, and the . had iſſue four ſons, via. "John, Richard, Edward, and Henry, and 
deviſce dies, leaying iſſue, in the lifeZtime of the deviſor, the next in the remainder ſhall have the land, 
although the deviſor had declared viv4 voce that the iſſue of the deviſee ſhould have it. Ante, 243. 
Lyer, 304. in weit. 1, Lev. 243. . Vent. 341.” 2. Jones, 135, Ray. 408, Gilb, cn Dev. G. 
5. C. Moor, 383 | 4 . „ „ : K 140 . deviſed 
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« deviſed the land to Richard the ſecond ſon, and his heirs of his Fvrrun 


3. Ba. Ab. 124. 


12 * body; and after his death without iſſue, then to Edward the third —_— 
"_ « ſon in tail, and then to John the eldeſt ſon in tail, remainder to the ch. — 5 
m e right heirs of the deviſor. Richard dies, having iſſue two ſons, 1. Peer. Will. 
age! « viz. Thomas and /{illiam. Afterwards Henry the deviſor ſaid, 399 - '8 
-y « My will is, that the ſons of Richard, my ſon deceaſed, ſhall have the e KA 'F 
by * land deviſed to their father, as they ſhould have had if their father * Salk, 4 wn 
g « had lived, and had died after me.” Heu the deviſor died, 230. 1 
- « Thomazs.the ſon of Richard entered; upon whom 7h the eldeſt 1. L4. Ray. 3. j 
2 66 _ of Henry entered, Thomas re-enters. John brings treſpals, 4 — q. 
66 | 2 Ji, Scr. p = . * F 
This cafe was argued by TowsE, for the pluinaſt, and by FOsTER, — OY If 
for the defendant ; and two points therein moved. —Firſt, Whether 2.Ba. Ab. 86.87. 4 
he by reaſon of this new ſpecch and declaration after the death of Dousl. 323. 330. 1 
Ve Richard, Thomas his ſon ſhall take as a devifce? — Secondly. 35 "* 16 | 
b- ' Admitting it be not a good devife to Thomas, Whether John the 4. J. f. — 41. 1 
t; eldeſt ſon ſhall have it during the time that any iſſue of the body 4 
he of Richard be alive? or, Whether Edward in remainder thould 1 
er enter preſently ? becauſe it is not linited unto him, until the death [+ 
n- of Richard without iſſue; fo as in the mean time the heir of the 1 
_ deviſor might retain it; for if he in remainder ought to have it, [ 
to then the defendant hath primer poyeſſion ; and fo the plaintiff hath - Y 
on not any cauſe of action. | 
Us + Gawpy held, that Thomas ſhould not take it; and that there . 181. ,.. | 
ay was not any difference betwixt this and Brett's Caſe *. There the (*) Plowd. 345. f 
lis deviſe was in fee, here it is in tail, which is all one: and this | th 
ur ſpeech of the deviſor is not of any effect; for there is ſuch a 1 
es ſpeech in Brett's Cafe ; but the deviſe of the manor of D. which he q 
ed had not, was good with a new publication after he had purchaſed Y 
| It; ſo of adeviſe to an infant in ventre /a mere with a new publica- \Þ 
tion after its birth (g); for there is his will written,“ that he Ante, qor. L \ 


* ſhould have it;“ and jt is expreſſed by his words afterwards ; 


— . . . j" . „ F . 

WE but here there is not any written will, that the fon of Richard ess 44 

ue ſhould have it; and he cannot have it as his heir. Wherefore, &c. Feain, 429- 

ar To the ſecond point there is no doubt, but that he iu rerhainder ſhall Pow. on Bev. 
n have it preſently ; for the deviſe being void to the firſt, it is as if it * 

e- 4 5 . . 4 ® 4 —__ - 1 ilſ. 486. 

never had been made ; fo it is if the firit deviſee refuſe, he in the re- f. 

oft < — 2 I, Nra. 362. 
— mainder ſhall have it preſently ; AS 37. Hen. 6. Plow. 414. ſecu udo Co. 1. 101. 

a Mar. Dyer, Jaſper Warren's Caſe. Whereforethe plaintiff hathnotany 2. Brown's Caf, 
1 1 cauſe of action, &c. And in this paint all THE OTHER Jus tricks Ch. 33. 65.3214 
þ agreed with him; and as to the firſt paint (%, CLENCH agreed alfa, {4, Poſt, 413. 

r But FExxER and PoruaNM s contra. FENNER held, that 7hz- 2: Vern. 209. 
ie. mas ſhould take it by this deviſe ; for this differs from Brett's Caſe, ye * ; 
* in the manner of the new publication; and as a deviſe to one who — Cans. Dig: 7%. 


is not in efſe, with a publication afterwards when he comes in 10 8. 
is good, ſo it is here; for it appears (as it is found) that the devifor 
knew well, that the heirs of the body of Richard ſhould not take by 
deſcent, their father being dead; and therefore he would have 


* them to take as they might, viz. as purchaſors by the name of A 
id, heirs of the bady of Richard, although Richard was dead at the 
id time of the deviſor's death; and to-do that, he made this new 
nd, declaration of his will. —- Por HAM accord. that Zhengs the heir of 
mY Richard ſhould have it as deviſee by this new publication; for none C It. 26. b. 
Go, will deny. that if the deviſe had been to Richard, and the heirs of Med. Rep. 267, 
0 lis body, and Richard had been dead at the time of the deviſe, 2. Levinzy 2434 

| : (e) See 114, & 12. Will. 3. c, 16, 3 

Ee 4 
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Fortzax but that the heir ſhould take it as a purchaſor: and truly there is 


n not any difference; for this new publication is 7 a new will, 
nn ͤ nn Trevilama's Caſe, Dyer, — And I 1 1 
man hath iſſue three ſons, and deviſe his land to the eldeſt in tail, 
remainder to the ſecond in tail, remainder to the third in fee, and 
the eldeſt dieth, having iſſue in his father's life-time, that his iſſue 
ſhall have it without a new publication, becauſe the intent of the 
deviſor was not to difinherit any of his ſons ; and it may be he 
did not know of the death of his eldeſt ſon, who was peradventure 
beyond fea, or elſewherc abſent. And there is not any reaſon to 
make ſuch a conſtruction, as to diſinherit his iſſue; for by ſuch 
means many may be diſinherited, and the wills expounded againſt 
the intent of the deviſor. But of ſuch a deviſe to a ſtranger, it may 
- peradventure be otherwiſe; for the deviſee being dead, the intent 
of the deviſor doth not appear to carry it from his own heir to the 
heir of a ſtranger.—But for the ſecond point, in regard they all 
N againſt the plaintiff, it was adjudged preſently for the 
t. 


Cary 21. Charter againſt Hunter. 
Trinity Term, 37. Elix. Roll 1064. 
Words not ERROR of a judgment in an action upon the caſe for words : 


aftionable. Thou art a Prigging, pilfering merchant, and haſt pilfered 
% away my goods from my wife and children.” The error 
aſſigned was, uſe an action lay not for theſe words. And of 
that opinion was THE WHOLE COURT; for the words do not im- 
peach him of felony. Whgrefore the judgment was reverſed. 
Earn 22. | Bartholomew againfl Dighton, 


Hilary Term, 37. Eliz. Rell 25,1. 


An infant muſt JPRROR upon a judgment in the common pleas, Becauſe the 
— by his E plaintiff being an infant ſued by attorney, and recovered, 
guardian, and whereas he ought to have jued by las guardian,— But THE COURT 


Fe t. upon the motion held, that in regard the plaintiff hath recovered, 
* * attorney, that it ſhould not be aſſigned for error: but they would 


Cro. Jac. 41. adviſe.— And a'terward, Paſch. 39. Eliz. being moved, it Was held 


Com pig 198. clearly to be error. And the judgment was rev erſęd for that cauſe. 
4. Lund. 212. * . ; mr 
_— 


„ Whetſtone againft Higford. 


The kings LJPON evidence to a jury the queſtion was, Whether one might 
chaplain, tho be the queen's chaplain, and have plurality of benefices by the 
appointed by 21. Hen. 8. c. 13. by being retained by parol only? —POrHAN 
perol only, is held, that the queen could not retain by parg/ only. But FEx- 
1 contra; wha ſaid, there was a cafe in this court, wherein he 


hauimſelf argued, where the ſerjeant of the mace being made 
Zn by the delivery of the mace unto him, it was held to be good. 


— #* And his office being in queſtion as being forfeited, he pleaded the 


. * * . 
LA. Raym. 162, qu n' licence by rol to be abſen and not to exe it: arid it 
I+ Salk. 161. Ter” | * 1 q reiſe it was 


7 


and it is for his benefit, and no prejudice by his appearance by 
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was adjudged to be good; for her corporate body doth not take Warrsroxr 
away or deſtroy the human body, but that ſhe might retain ſer- «gif 
vants, and do other acts as a common perſon does. And it was Hicyoan, 
ſhewn that this chaplain died above thirty years ſince; and that 

during his life he was reputed her chaplain, and exerciſed the place 

of chaplain as well in her private cloſet as elſewhere ; and had all 

the benefits as her chaplain, &c,—Wherefore THE Cour ſaid, 

that it ſhould be intended that he was her chaplain, and well and 

duly retained : wherefore the queſtion being to avoid a leaſe made 

by him to the plaintiff, it was held that he was a perſon able to 

make ſuch a leaſe. And the jury found for the plaintiff. 


Germyn againſt Rolls. Ca 24. 
Michaelmas Term, 36. & 37. Eliz. Roll 365. 


ERROR upon a judgment in the common pleas, where Germyn An action of 
brought debt in the common pleas againſt Kalli, as executor of © — 
Norwood, for certain fees due unto him as attorney of the common A <> 
pleas ; as alſo for fees due unto him for ſoliciting cauſes in the gmple contra 
queen's bench, as alſo for money expended about a fine for alie- with the teſta. 
nation. The defendant pleaded nunques executor, &c. and found — hr 
gainſt him; and judgment for the plaintiff; and Rolls brought — — 
his writ of error. —And the error aſſigned was, Becauſe this action nt, although 
of debt lieth not againſt an executor; for although it lies againſt the defendanc 
him for an attorney's fees, becauſe the teſtator could not have Þy his pleading 
waged his law for them, in regard he was compellable to expend — 3 
them; yet foraſmuch as it is brought for fees in ſoliciting ſuits vide por. 459. 
in the queen's bench, where he was not attorney, for which and guere, 

an action lies not againſt an executor; then having conjoined 

them, and damages entirely given, the judgment is therefore erro- 1. Roll. Abr. 
neous in all (a),—And it was agreed by THE WHOLE CouRT, that 974 999% 
the action lay not for part againſt the executor, and that the con- , 
joining of them hath made all ill, ſo as he amy <0 have demurred Moor, 466. 
—_ It, and have abated the writ : But if by his plca he having ». Saund, 286. 
admitted it, he hath now made it good? was the queſtion, For it Cr. Gar. 107. 
was ſaid, that the reaſon why this action lies not againſt an exe- 33 bs . 
cutor is, becauſe the. teſtator might have waged his law; and an ni. 9. 8 $7. 
executor by intendment cannot have conuſance thereof: but when 10. Co. 5. 

| he takes upon him notice thereof, and admitted that there was Vaugh. 101. 
ſuch a contract, then he may be well charged, as 10. Hen. 6, * e. 200. 
pl. 25. 13. Edw. 3. tit. Execitor.” And ſo 2. Edw. 4. ac- (4) Nov, n+, 
count lies not againſt an executor ; yct if he upon account brought 2. Leon. 178. 
againſt him enters into the account, and be found in arrear, action 2+ Sid. 57 94. 
ot debt for this account lies againſt him.—Gawpy. The judg- 2 4 
ment is erroneous, for this writ of itſelf lies not againſt an exe- 6c, 23% 
cutor ; and the admittance of the party ſhall never make a writ, 
which of itſelf is ill, to be good ; but the Court ſhall adjudge it 

according to law, As 10. Ed. 4. treſpaſs againſt the lord vi e: 

armis, and he admits it, yet the Court ſhall abate the writ. 80 

28. Hen. 8. pl. 13. debt is brought for a rent ſervice, which hath 
continuance, although the defendant admits it, the Court ſhall 

abate the writ. —FENNER & contra. For this is not ſuch an action 

which lies not againſt an executor of itſelf, but it lies not hy rea- 

{on he is not privy to thy contract, and he cauld not yn; 


y 
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.Gzzmyn thereof. But if his ignorance is taken away, and he may have no- 


tice thereof, the law will charge him. As 46. Edw. 3. debt was 
Rotis. brought againſt an executor for a ſervant's wages; and becauſe that 
he himfelt retained the fervant for the teſtator, fo as he thereb 
had conuſance, it was held that he ſhould he c ed; 3 
not: ſo here, becauſe hy his plea he takes notice thereof, and ad- 
mits it by an implicit confefhon, the action well lies. 'W hereforc, 
Foſt..zgz1, Kc.—PopuAu. I agree that if in debt upon a fimple contract, 
the executor confeſs the action, or pleads mbil debet, judgment 
fſhall be given againſt him; becauſe in the one caſe upon the trial 
the truth of the debt appears; and in the other caſe he by his plea 
conſeſſeth it; but yet in reſpect the teſtaror might have waged hi- 
law, or pleaded uh debet, and the one way is taken from the exc- 
cutor to diſcharge that debt, he ſhall not be charged and enforccd 
to plead if he will not: but 1 doubt here whether by this plea 
the contract be confeſſed. And therefore a caſe hath been cited to 
Ante, 122, be adjudged in the common pleas, 30. Eliz. Huſam v. Webb, that 
in debt againſt an executor upon a ſingle contract, who pleaded 
plent admniiſtravit, and found againſt him, yet no judgment could 
be againſt him; but the judgment was againſt the plaintiff, which 
is all gne in the reaſon with this cafe : therefore it is good to ſce 
the record thereof (a). 8 | 


(a) I: was moved again, and the Judges being of the ſame opinion, the judgment was 
reveried, poſt. 4554 | 


Car 25. Shaw againſt Tampſon. 
The wife of a DEBT for fifty pounds recovered in a court baron. The caſe 
— — my was, That a feme recovered dower of a copyhold according to 


may recover the the cuſtom of the manor by plain? in a court baron; and for that 
valoe in da- her baren died ſeiſed, the recovered by judgment there, fifty pounds 
mages in the damages; and for that fifty brought this action; and declares up- 
court baron, al- Gn all this matter. It was thereupon demurred. And the ſole 
_ og queſtion (as TANFIELD moved it) was, Whether the might re- 
1. Ro. Ab 60x. cover damages to fifty pounds there, where they cannot hold plea 
Moor, $59 above forty ſhillings But the wore Covi held, that the da- 


Nox, 129. mages were well awarded; and that the might well recover fo 


> 2 Com. Dis 0 nuch there; for as they may hold plea of the land, ſo for the 


— 11 1 f . * . 2 
> bi aces 4 damages as far as the demandant 1s damnifſed, and ſhall be well 


Sud. Ten. 221. allowed (a). Sed adjournatur. : 


I alſo . 
* the por would not lie in B. R. on the judgment; but that the remedy is in the 
mayor court or in chancery. 4. Cc, 306. See the ſtatute Merton, c. 1. & Vivi, Sc. Moor, 410, 


Cazr 26. : Atwood againf Ballard. 


To what place "P RESPASS for hig cloſe breaking, The defendant juſtifies by 
thevenirs facizs 1 reaſon of a way by preſcription from his franktenement in D. 
— | unto the vill of S. in the ſame county; iſſue was taken de injurid ſud 
Vide ante, 260. propria, c. and a venire facias awarded from the viſne of D. only; 
Poſt. 472. 898. and thereby it was tried, and found for the plaintiff, And it was 
gro. Jas 599- now moved in arreſt of judgment, that it was a miſ-trial ; for the 

| -viſne ought to have been awarded from D. and $.—Gawpy. True 


it is, if the preſcription to have a way had been trayerſed; and » f 


i 
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hath been adjudged here: but by this replication the way is con- 
feſſed; and it may be that he breaks his cloſe without ufing-the 
way, for the way is not in queſtion. And of that opinion was 
PoPHAM. But FENNER and CLENCH # contra: and therefgre it was 
adjourned. Vide 13. Hen. J. pl. 13. 21. Hen, 6. pl. 22, 34. Hen. 6. 


pl. 15. 10. Edw. 4. pl. 10. 


Bragg againſt Banning. 
| Hilary Term, 37. Eliz. Rell 1004. 
A ETION upon the caſe. And declares, Whereas he and all 
thoſe, &c. have had a way from his houſe in D. over Green- 
Acre in S. and over Black- Acre into ſuch a place in P. that the 
defendant had ſtopped his way in S. Upon not guilty 3 it 
was found for the plaintiff.— And it was alledged in arreſt of judg- 
ment, that the declaration was not good, becauſe he alledgeth not 
in what vill Black- Acre was; for if the preſcription, be traverſed, 


the venire facias ſhall be from every vill where the land is over 


which the way lies: and ſo it was a in 33. Eliz. Hauk- 
Burſ?”s Caſe in the common pleas. Wheretore, &c. 
GAV. It is clear, that thin is a fault for which the defen- 
dant 'mighs have demurred ; for true it is, he ought to have al- 
ledged ah the lande through which he is to have his way, and vills 
where they lie; and if the preſcription be traverſed, the venire ſhall 
be from every vill. But now when he pl;ads not guilty, the ve- 


zire ſhall be from the vill, where the ſtopping is alledged; for tlie 


' way is not principally in queſtion, but it ought to be proved up- 

on the evidence. And thereto all THE JusTiCEs agreed. Where- 

fore it was adjudged for the plaintiff. e 
Vide 4. & 5. Ann. c. 16, and 24. Geo. 2. c. 18. 


Pennyman ageinſt Rabanks. 


ACT ION upon the caſe for flandering his title. For that he 
1 ſaid to J. S. who was in ſpeech to buy the plaintiff's land, 
know one that hath two leaſes of his land, who will not part 
„with them at any reaſonable rate,” ubi revera nulla talis 1 
fatta fuit. The defendant juſtifies by reaſon of two ſeveral leaſes 
by parol made unto himſelf. The plaintiff replies de injurid ſud 
propria abſque tali cauſa. Iſſue was joined, and found for the plain- 
tiff, —[t was now moved in arreſt of judgment, that an action la 
not for theſe words; for he doth not ſay, that any had leaſes for 
years, but it might. be well intended of leaſes at will, which are 
not any prejudice. | Sed non allocatur ; for it cannot be intended 
that he ſpake of leaſes at will, becauſe he mentions leaſes grantable 
over, and alſo ſuch as ſhall prejudice the purchaſor. Wherefore, &c. 
—SECONDLY, The declaration is not good,.becauſe he concludes, 
ubi revera nulla talis dimiſſio, &c. whereas there be two leaſes men- 
tioned, and this concluſion goes but to one, which is uncertain. 
Sed non dllocatur; for dimiſſio eft nomen collectivum, and comprehends 
both leaſes. As 15. Elix. 32 5. Aſſiſe, the plaintiff made two titles 
to two bars, the tenant ſaith, Fegn le Ale for le title, hat goes to 
both. Wherefore, &c.—THIKDLY, Becaule it appears by the de- 
- keadant's juſtification, that he intended of leaſes made of himſelf 1 
ö . x * N "ths 5 N cs an 
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Pixwyrwan 2nd if a man claim eſlates, althongh they he falie he ſhall not be 
* puniſhed. This was agreed by all xu, Covar, that no attion lay 
Ravanxs, inſt one for faying, that he inmic!! had title or eftate in lands, 
Ante, 197. &c. although it were falfe. But here the words in che declaration, 
as are ſpoken, being in the third perſon, be not intendable of 
himſelf, but of ſome other, and import a ſlander ta the plaintiff's 
title; and then his juſtification afterwards mall not take away that 
action which before was given to the piaintiff for the Nandering 
of his title. Wherefore rule was given that judgment fhould be 
entered for the plaintiff, unleſs other matter was thewn upon the 
third day of the next term. —Afterwards Pa/ch. 38. Elis. it was 

1 for the plaintiff, FEXNER cent adicente. 


Casx 2 : 7 4 

6 be The Queen againſt Bowles (a) | 
”” Re ONE was indicted upon the 5. Ez. c. 9. of perjury, for that 
An indiament there was a ſuit in chancery betwixt one /Mar/hal and Harvie, 
for perjury muſt for the manor of Stacerten, in the county of Devon, and a com- 
o_ _—_— miſhon was thereupon awarded to examine witneiles ; that the 
—_— dam was defendant ſwore, the deed of the feoffment of the manor (mar-- 
| material to the vium prædiclum innuends) was delivered as an elcrow to be delivered, 
eauſe in which & c. wbi revera it was delivered abſohitely, &c.—The firſt excep- 
the perjury v tion was, That this oath, that the deed of the inanor was delivered 
committed. zs an eſcrow, &c. is not material, unleſs it be ſhewn that it con- 
Raym. 202. cerned the manor in queſtion; for otherwiſe, although it were 
- og - 35%» falſe, it is not puniſhable, neither by action nor by indictment up- 
I. En K. b. C. on the ſtatute. For the ſtatute is, If a witneſs depoſe falſely 
ch. 6g. . 23. concerning any cauſe, &c.” for which falſe oath he is not 
Dougl. 566. puniſhable by this ſtatute. unleſs it he ſhewrr or averred how this 
1. T. Rep. 39. concerns the cauſc.— And of that opinion was THE WHOLE 
Corr: and although it is alledged, manerium predift. innuends, 
yet it ſhall not help it; for a man ſhall not be puniſhed as a per- 
jurer by an immcndo. Wherefore for this cauſe only the indid- 


ment was diſcharged. - | 


Caftleman again Hobbs. 
| Eilary Term, 37. Eliz. Roll 334. 


Car 38. 


An innurnds CTION upon the caſe for theſe words * Thou art 2 thief, 


carnot er the 
das n in- * corn growing upon half an acre of ground reaped and put 
* into ſhocks by the defendant.“ Upon this declaration the de- 
* 2 fendant demurred.— And upon the firſt motion, without much 
of ae fact, arguing, it was adjudgedfor the defendant ; for the ſtealing half 
Moor, 366. an acre of corn cannot be ſaid to be felony ; for it ſhall be taken 
Owen, 57- in common parlance and intendment, corn growing upon the 
Gro: Jac- 205 land which the plaintiff cut down and carried away; and the in. 
wo 2 a helps nothing, unleſs the words precedent have a vehement 


1. T. Rep. 70, . i : * ＋ it 
preſumption of the innuendo and herein no man will intend that it 
| was corn ſevered, when he faith © half an acre of my corn. 
Wherefore it was adjudged for the defendant. 
. Reynolds 
3 4 / 


for thou haſt ſtolen half an acre of my corn,“ imuendo the 
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Reynolds again/t Pinhowe. Cu 31. 
Trinity Term, 37. Eliz. Roll 337. 
A SSUMPSIT. Whereas the defendant had recovered five Me will 
pounds againſt the plaintiff; in conſideration of four pounds le on a promiſe 
iven him by the plaintiff, that the defendant aſſumed toacknow- ebe 
— of that judgment before ſuch a a th and that record, 3 
he had not done it. And it was thereupon demurred : for it was fderation of 41. 
moved, that there was not any conſideration; for it is no more paid by the 
than to give him part of the money which he owed him, which is 8 for a 
not any confideration.—But all THE Cour held it to be well „ien 9 
enough ; for it is a benefit unto him to have it without ſuit or ſendant had re. 
charge: and it may be there was error in the record, ſo as the covered again 


party might have avoided it. Wherefore it was adjudged for the = 


plaintiff, 538, 
1. Roll. Ab. 28. Moor, 412; Cro. Car, 8. Sed vide Cowp. 128. 
Woodroff againſt Vaughan. Car 32. 


Michaelmas Term, 36. E 37. liz. Rell . | 


AT ION. For that he ſpake in the preſence of one Lumley I will prove 
theſe words of the plaintiff: I did not know that Woop- OT 

ROFF,” innuende the plaintiff, © was thy brother: he hath for- — — ” 

« ſworn himſelf; and I will prove him perjured, or elſe | will qpoken is the 

pay him his charges.” —Atter verdict upon not guilty ,pleaded, preſence of one 

and found for the plaintiff, it was moved in arreſt of judgment, perſon only, as 

Becauſe it is not averred that Lumley was brother to the plaintiff ; oh 2 

and therefore it ſhall not be intended as ſpoken of the plaintiff, as e will af- 

it was agreed this Term in Badcoct's Cafe (a). Sed non allocy- certain it to be 

tur; for when it is alledged to be ſpoken in the preſence of one we phintiff, 

only, it cannot be intended but that it was the plaintiff, if (a) ante, 416. 

the other revera be his brother; and therefore it may be well ; Roll. Ab. 35. 

helped by the innuendo but otherwiſe it is where it is ſpoken in Moor, 365. 

the preſence of divers others, as in the caſe alledged. —Secondly, 2- Jones. 5. 

It was moved, that for theſe words an action lay not; for, for the . Pig: 7g. 

words * he hath forſworn hunſelf,”” an action is not maintain- | 

able; which was agreed PER CuRIaM.—Then for the words, 

„ will prove him perjur'd, or elſe | will bear his charges,” no 

action will lie. But THE wHOLE CouRT reſolved to the con- 

*trary ; for it is as great a ſlander as if he had ſaid directly that he 

was perjured : and it is not reaſon that by ſuch colourable addi - 

tion to ſlanderous words, the party ſhould be without remedy. . 

Wherefore it was adjudged for the plaintiff. 


Whitbie againſt Marſhall. | Cats 33. 


FJECT IONE FIRMA, as leſſee of Mr. Gray, for lands in Afecond diſtris- 
® Langley, in the county of Leiceſſer. At the % prius in the Fat awarded 
country, fix of the jurors were challenged and treited, and the Sh f bern 
jury remained pro defectu juratorum. At the next aſſiſes a New challenged and 
diſtringas wag awarded againft all the firſt jurors, as well thoſe withdrawn 
who were treited before as the others; and at the mf privs in the from a former 
country, the iſſue was tried by ſome of the jurors of the ancient — 2. 
panel, and by others returned upon a tales de circumſtantibus default helped 
awarded; but none of them who were treited before tried it. after verdi&. 
The verdict was found for the plaintiff, —And it was now alledged f. * 
in atreſt of judgment, that thus diffrimngas was ill awarded; for it : 


ought 


w - "Michnolnes Tarn, 35-04 36. Ei- In B. R. 
wirr oypht not to have been awarded againſt them who were treit, 


K my but againſt the others only ; and then the trial thereupon was ill. 
warte —But rur Cour held, that in regard it was but a judicial pro- 
ceſs, which being awarded againſt them where it ought not to be, 
is but the default of the Court, and ſhall not turn the plaintiff to 
prejudice. It was a good trial by the common law, in reſpect the 
trial was by the lawful jurors; as alfo clearly by the ſtatute of jeo- 
fails, which helps-miſ-awarding proceſs. Wherefore it was ad- 
judged for the plaintiff. 
cu 34. © Moor againſt Vaughan, Ss; 

It is a mi- trial "P'RESPASS. At the ni, prius the jurors were challenged, and 
if any juror who > the jury remained pro defectu jurator. ; and afterwards a new 
has — diftringas with a nifi prius was awarded againſt the fame jurors who 
— after. Were treited before; and ſome of them who were treited appeared 
wards tries the and tried it. And this matter was alledged inarreſt of judgment. — 
cauſe. And held clearly by all uE Jus riezs, that it was a miſ-trial, and 
Ante, 429% not aided by any of the ſtatutes of jeofails. Whereupon a venire 

facias de novo was awarded to have a new trial. 


Carr 35+ Sir Edward Denny againſt Eakenſtall. 
| Hilary Term, 37. Elir. Roll 882. 


The glebe of an FJECTIONE FIRMA. Upon a ſpecial verdict it was found, 
archdeaconry is that the archdeacon of Ely having the parſonage of Haddon ap- 
nor any part of Propriated to his archdeaconry, anno 12. Eliz. let the land in queſ- 
og biſhop- tion, being parcel of his glebe, for fifty years. The biſhop of Ely, 
rick; and a being patron of that archdeaconry, and the dean and chapter of IH,. 
eaſe by the anne 15. Eliz. confirmed that leaſe. The archdeacon dies; the 


archdeace® biſhop collates to that archdeaconry J. S. who enters, and let the 


— 3 wn land to the plaintiff. Et /, &c. ; 

tind his ſueceſ- The firſt queſtion moved was, Whether this confirmation by 
fors, tho it be the biſhop be not void by the ſtatute of 1. Eliz. c. 19. which 
not confirmed by makes all grants and aſſurances, &c. by a biſhop more than eſtates 
—— for twenty-one years, or three lives, to be void? Ft / fic, the 
©. 20. 1 leaſe made by the archdeacon 1s void againſt his ſucceſſor.— But 
Ante, 13. all THE Covar held, that the ſtatute doth not extend thereto ; for 
Moor, 636. That ſtatute is intended of 


Co. Lit. 300. b. taments, parcel of the poſſeſſions. of the biſhoprick, &c. But here 


5 Co. 15- the confirmation paſſeth not any eſtate, but it is an aſſent only 


Cro. Car. 38. to the leaſe of the poſſeſſion of the archdeaconry, and not of the 

2 biſhoprick ; for it is not the alienation of the patron, and there- 

* 7 fore not within the ſtatute: · but otherwiſe it is where a biſhop is 
diſſeiſed, and confirms it to the difſeifor. Wherefore, &c. 

Secondly, It was moved that this leaſe is void by the ſtatute of 

13. Elix. c. 10.; for the confirmation after the ſtatute ſhall not bind 

the ſucceſſor, although the leaſe made before the ſtatute ſhall bind 

him who made it.— But ThE Cour thereto delivered not any 

opinion. Sed adjournatur. | | 


Anonymous 


ts of lands, tenements, and heredi- 
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Anonymous, | Cat 36. 
COKE, the Oucen f Atto nen, demanded of the Court their opinion _ m_ tg 
in this caſe. A man baving two daughters, being his heirs, $1 f. — 


deviſeth his land to them and their heirs, and dies: Whether they take as jaince- 
ſhall take as jointenants by the deviſe, or as coparceners by deſcent ? nat, and not 
—And all Trex JusT1ces held clearly, that they ſhall have it as 2 <9p«rconers, 
jointenants; for the deviſe giveth it them in another degree than —_ 

the comndn law would have given it them, and for the benefit of ß 


the ſurvivorſhip between them. S. C. Owen, 6g. + 


| 1. Leon. 31 5. 
3. Lev. 127. 1. Dr. 161. 2. Sid. 53. 780. Couldſ. 14m. Comyn's Rep. 123. 1. Salle, 342. 
8. Ld. Ray. $50, 


Dovle arainft Wood. Cast 37- 
Trinity Ferm, 30. Eliz. Roll 128. 
"] RESPASS. The defendant juſtifies as in his freehold. The 4 preſcripticn 
int: * * : : y that land is de- 
plaintiff makes title, that this land is parcel of the manor of | Ne 
D. and demiſable, time wherecf, &c. by copy in fee, in, tail, or for u ig wil is 
life, or for lives, &c.. and that this land was let unto him by copy good, though in 
in fee. The preſcription was traverſed, and found that it had #2 it was not 
been demiſed and demiſable, from time whereof, &c. in fee, *" le F 
but never in tail; and that it was granted to the plaintiff in * it be 
fee.— It was thereupon held by ruf wHoLE Cour, that it +: fe. 
was found for the plaintiff. Por the allegation that the land had Ante, 41- 415+ 
been demiſable in tee or in tail, & is but a convevance to his title: Moor, 359- 
and foraſmuch as it was found that it was demiſable in fee, and Cowp- 4; + 
that it was demiſed unto him in fee, that is the effect and ſubſtance 
of his title Which is found for him, and tutticient. Wherefore 


the plaintiff had judgment to recover. | 
Stafford againſt Bateman. Cas 38. 
Hilary Term, 37- Eliæ. Roll 138. | 
"= RESPASS upan demurrer. The cafe was, That by virtue of 3 =, 
a fieri facias out of the exchequer for the queen's debt, the 1 
defendant took the plaintiff 's beaits, being levant and couchant upon chant upon the 
the land of the debtor, and fold them for the queen's debt. And bnds of the 
adjudged that it was not lav fuł; for they were not to be fold as the parts hs 
goods of the debtor, but they might have been diſtrained for the — 2 * 


queen's debt. Wherefore, &c. (a). under a geri fa- 

. | cias, but may be 
diftrained. 2. Com. Dig. 646. 2. Roll. Ab. 159, Salk. 395. Skin. 618. Comb, 469. Ld. Ray. 305« 
308. 12. Mod. 178. Carth. 444- 


(a) This is not law. I. C. F. Paar f AIS. 
Morgan again Williams. Casr 39. 
Michaelmas Term, 36. 37. Flix. Roll 319. 

DEBT, as adminiſtrator to one Philips. And declares, That A fuit on an 

adminiſtration of the goods of Philips were committed per Aauniflration 
Andream Vane, ſacræ theologi Fd: totem, ſuch a day apud Aonmouth, — 7 
and the plaintiff recovered in the common pleas by default; and qhew that he 
writ of error was thereof brought. The error aſſigned was, Becauſe was ordinary. 
it is not ſhewn that Vane was ordinary of Monmouth, nor that the Ante, 103. 
committing of adminiſtration appertained unto him.—Andiin re- *** 797+ 
gard it was in a declaration, wlich ought to be certain, and he is Moor, 367. 


not a biſhop, nor any perſon who may be intended to be the or- * Lut. 90. 
. . l 8 wy ro. Jac. 556. 
dinary, the judgment was therefore reverſed. TI a 


Show. 353. 4. Mcd. 133. Sk n. 551. 2. Bac. Ab. 442+ 5. Com. Dig. 207, 1. Salk, 32:41, yp 
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cut 40. Samon againſt Pitt. 

Trinity Term, 36. Eliz. Roll 877. ; 
An award that A SSUMESIT. And declares, Whereas there were divers con- 
gl aner ine troverſies between the plaintiff and defendant concerning di- 
a bond, witheus vers lands in D. whereupon they ſubmitted themſelves to the ar- 
: whas bitration of J. S.; that the defendant aſſumed, in conſideration of 
| ſum; and chat ſixpence, to perform ſuch award as J. S. ſhould make; and alledg- 

ux and 11s eth, that J. S. awarded that the defendant ſhould enter into a bond 
ks yr », to the plaintiff, that the plaintiff and Elizabeth his wife haberent et 
2 ＋ auderent all. the lands in controverſy excepting ſeven acres ; and 
mould have the for non-performance of this arbitrament the action was brought. 
hands in con- Upon this declaration it was demurred in law; and it was argued 
. 5 3 fer the defendant, that this award was void. —Firſt, Becauſe it is 
in the firit caſe, awarded that he ſhall enter into bond: and it is not ſet down in 
and repugnancy What ſum he ſhould be bound; ſo he knows not how to perform 
in the ſecond. jt : and if he ſhould enter into bond without a ſum, it were void; 


Ante, 4- and the arbitrament being void, the defendant is not bound to 


_ _ perform it. —Secondly, The award is void in this, that they award- 
5 Roll Ab. 243, ed he ſhould be bound that the plaintiff and his wife ſhould enjoy, 
Moor, 359. &c. and the wife is not party to the ſubmiſſion, nor is to have any 


Brownl. 92. benefit by the award ; for the arbitrators have not any power to 
Rol. Rep. 271. award a thing to be done to a ſtranger.— But T ANFIELD, for the 
«bg an plaintiff, moved, that the award was good, notwithſtanding theſe 
any — exceptions, For as to the firſt, although it be not ſhewn in what 
86. ſum the defendant thall be bound, yet he is to tender an obliga- 
Sid. 270. tion in ſome ſum ; and it is at his election in what ſum he will be 
> bound, be it never ſo ſmall. And as to the ſecond, the arbitrament 
— + 2 is good ; for although it be void as to the feme, becauſe ſhe is not 
244» a party td the ſubmiſſion, yet to be bound that the baron ſhall en- 
Salk. 76. 438. joy it is good as to him; as 18. Edw. 4. 22. and 19. Edw. 4. that 
Skin. 248. the party and a ſtranger as his ſurety ſhall be bound, it is void as to 
« the ſtranger, but is good as to the party, and he himſelf ought to 
en 277, 278. enter into the bond. —But as to the firſt, all THE CourT held it 
2. Bac. Ab. 35. to be a void arbitrament ; for the arbitrators are abſolute judges, 
and therefore ought to decide abſolutely and certainly what hall 

be done: and they cannot give their authority unto us, or to the 

party to make certain their uncertainty,” no more than they may 

make an award that F. D. ſhall make an award between the par- 

ties, for their authority is not transferrable ; and therefore this 

award being uncertain is void, and the parties are not bound to 

perform it. Rut PorhAM and FENNER faid, that if he ought to 

cnter into any bond, it ought to be in a ſum according to the 

value of the profits of the land; and therefore if A. covenant 

to enter into bond for the enjoyment of ſuch land, without nam- 

ing any ſum, it ought to be the ſum according to the value of the 

Iand (a): as 8. Af. an annuity is granted to a man until he be pro- 

moted to a benefice, he need not t a benefice of a leſſer value 

than the annuity.— And PoPpHAM held the arbitrament to be void 

for the ſecond cauſe; for it being an entire thing that was ap- 

inted to be done, being void in part, it is void for the whole: 
ut otherwiſe it is where he appoints two things to be performed, 
and the one is within the ſubmiſſion, and other not, and 
they are awarded to he performed ſeverally, it is good for that 
which is within the ſubmiſſion, and void for the other. But to 
() Samon's Caſe, 5. Co. ys. . 
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this point, none of the other Juſtices ſpake. But for the firſt cauſe S 
principally without other argument it was adjudged for the defen- =_ 


dant. F. Co. 77. b. 
Sir Chriſtopher Hilliard againſt Conſtable. Car 41, 
Vide Ante, Page 306. Caſe 5. 


| ACTION for words was now moved again.—GawDyY and“ F. is « Bd. 
> FENNER held, that for the words, He is a blood-ſucker, 2 and 
and ſucketh others blood,” (for all the other words, ALL THE A — 
JvsTrcts agreed that they were not actionable) the action lies actionable, tho“ 
not; for they are not words which of themſelves import any defa- ſpoken of a juſ- 
mation; for it is uſual when a juſtice of peace purſues offenders, *ice of peace. 
and does his office, to call him © blood-ſucker”; and it is not any 424 26G 
flander unto him, and may be taken in ſome good ſenſe in exe- 1. Roll. Ab. 57. 
cuting his office, and not in malam partem, that he is a blood- Moor, 418. 
ſucker in ſeeking murder or otherwiſe.—Poryam and CLEN On 2 184. 

z contra ; for it ſhall be conſtrued according to the common Hp ey 
tendment of the word, which is always in malam partem ; and to 

ſuck blood is to take blood unjuſtly from a perſon. Wherefore, 
&c.—Afterwards the ſame Term at Serjeants Inn, before all the 

Juſtices of England there aſſembled, this caſe was moved, and the 

greater part of them reſolved, that the action lay not (but I heard 

not their particular reaſons). Wherefore the next day by the aſ- 

ſent of Por HAM and CLENCH, it was commanded, that judgment 


ſhould be entered for the defendant. 


Sir Walter Hungerford againſt Veiſey. Carr 42. 

; Eaſier Term, 37. Elia. Roll 249. 
RROR upon a judgment in the common pleas. The error aſ- If proceſs be 
ſigned was, Becaule the ven:re facias was awarded upon the roll — on the 
returnable die Mercurii proxim. poſt Craſtin. Trinitatis: but the writ —— — 
itſelf was returnable die Veneris proxin:. pg Craſtin. Trinitatis, which error is not aid- 
was the firſt day, and therefore erroneous, becauſe the writ by the e by the ver- 
roll was returnable out of erm. And it was held clearly to be er- 4i- 
roneous ; for the roll is that x hereto the Court gives credit, and not 2 a 618. 
to the writ: for if the writ were ill. it ſhould be reformed by the 622. 572. 618. 
roll, and that was clearly erroneous at the common law, as appears 
7. Edw. 4. pl. 15. 2. Rich. 3. pl. 11. 4. Alix. 211. and it is not Never, e 
aided by the ſtatute. But it it doth not appear that any writ was . Roll. Abr. 
a it is aided by the ſtatute, but not an ill writ. Sed adjour- 204. 


natur. 6 
Aſcue againſt Sanderſon. '. Cart 4% 
Eafter Term, 37. Eliz. Roll 218. 
ACTION upon the caſe, ſur trover of 300 ſheep, the 1. Dec. Pleading in tro. 
36. Fliz. The defendant pleaded ,that he was ſheriff of the ver. 
county of Lincoln, and that J. S. recovered againſt the plaintiff 1. com. Dig, 
100], and there upon had a fieri facias to levy that debt, which writ 224. 
was returnable Craſtino Animarum 77 Eliz. That this was deli- 
vered to him, being then ſheriff of the ſaid county, upon the iſt of 
0. 35. Eliz. to be executed. That he by force thereof; upon the 
20th O#. 35. Elix. took the ſaid 300 imeps..and ſold upon the 
22d O#. 35. Elia. 104 ſheep for 401. parcel of the faid 1001. and 
mat the other 192-ſheep . pro dęfectu empto- 
| = 


Co. EL1Z, PART t. 
* * 


* 
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Azcuz rum. And at the ſaid day of Craſtin. Anim. he returned the ſaid 
«, writ accordingly, and all this matter; which is the ſame converſion, 

NDERSON, 0 . 
ABSQUE HOC that he converted. them aliter vel alis modo. It was 
thereupon demurred.— After argument, the whole Court held 

the plea to be inſufficient. 

_ 435» F1R8T, and principally, Becauſe he doth not by his plea confeſs 
— — 16. any converſion, and then the traverſe is, ill: but he ought upon 
this matter to have pleaded not guilty, and have given it in evi- 


Velv. 
283 dence. 1 | 
Salk. 634- SECONDLY, Becauſe the declaration ſuppoſeth the troverand con- 


Ld. Rm 393+ yerfion to be the 1ſt Dec. 36. Eliz. and he juſtifies the converfion 


— PS in October, 35. Eliz. ſo he meets not with the plaintiff in time; 


Poſt, 439 a 
vel alio modo ſhall never anſwer to the time, but to the manner of 


the converſion. . : 

TH#riRDLY, He makes not any juſtification for four of the ſheep, 
but that he ſeized them: but he ſhews not what he did with them: 
wherefore the plea doth not anſwer all that which is compriſed in 
the declaration, and for that cauſe is ill in all. And of that opi- 
nion was ALL THE COURT, and appointed judgment to be entered 
for the plaintiff; but aſter cauſed it to be ſtayed for the equity of 


the matter. | 
Carr 44+ Staughton againſt Newcomb. 
Michaelmas Term, 35. & 36. Eliz. Roll 381. 
Varianee be- RROR upon a judgment in debt in the common pleas. The 
2 error aſſigned was, Becauſe the record 1s, quid obtulit ſe in placito 


— d:ebiti de 10l. and when he declared, he declared far a debt of 
1. Saum. 27,38. 20l.— And it was held to be a manifeſt error. 


— Johnſon againſt Pays. 


An ation by BIEL OF DEBT upon the 5 Eliz. c. . of perjury, After ver- 
bill lies on the dict it was mioved in of judgment, that bv the 18. Ez. 
$. Elis.c,g. bY c. 5. no ſuit ſhall be upon @ penal ſtatute, but by information or 
Meet. Original action; ſo this bill is not maintainable. But it was there. 
withtanting to anſwered, that in the ſame ſtatute is a proviſo, where the action 
18. Els. e. f. is given to the party grieved, and not to him who will ſue 


Poſt. 645. — that he may ſuc as before. Wherefore, upon view of the 


| Naryte, It was held to be maintainable, and adjudged for the plain- 
1. Roll. Ab. $36, tiff. a 


3. Inſt. 125. Cro. Car. 603. 2. Hawk. 381. . Ld, Ray. 1333. 5. Burr. 2722. Cowp. 429. | 


and (ee nate (e) Leigh v. Kept, 3. T. Rep, 363. | 
Can 46. Stile againſt Butts. 
5 Trinity Term, 37. Elix. Roll 159. 

; RESPASS, for carrying away thirty loads of clay in Brok. 
pos y = * T bank-Green, 4 toes: by the plaintiff. The defendant 
clay cannot juf- pleads, that he is a tenant and inhabitant in Brookbank, where! 
tify taking that the ſaid place called Brookbank-Green is parcel ; and that there 13 
— . a cuſtom there, that every tenant and inhabitant there may dig. 
no commoner, Dave, and away clay in Bro:kbank-Green for his neceſſary 
1. Null. Ab. 367. uſe; and cha the u aa not being a tenant there, de ſon tor? di- 
— 411. A meſne digged that clay, and laid it upon the land; whareſore he too, 
gk, for his neceſſary uſe, as lawful it was for luer da; my 


er. Rep. 351 · | 7 


and therefore he ought to have traverſed it: and the traverſe aliter 


exten 
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was thereupon demurred. And upon the firſt motion, without any 
argument, THE Cour held the juſtification to be ill. For by the 
preſcription it appears, that the tenant might dig and have clay; 
then he cannot have but what he himiclf digs, and he ſhall not have 
that which is digged by a ſtranger ; for it is reaſonable he ſhould 
have what himſelf digged, but it doth not warrant him to take what 
another hath digged, who peradventure did it lawfully by the lord's 
licence. This is alſo like to common, which appertains not to 
the tenant, nor is his until it be taken by the mouth of his cattle ; 
and if a ſtranger there cuts the graſs, the commoner cannot carry _ 
it away, nor have his action of treſpaſs, &c. no more here, 
Wherefore it was adjudged for the plaintiff. 
John Vita again James Vita. Cart g7e 
Michaelmas Term, 36 and 37. Eliz. Nell 265. * 

EFROR upon a judgment in p/w:ch, in debt for twenty pounds, on ai! 4 

by John Vita againſt James Vita. The defendant pleaded nihil pleaded, it the 
debet, et de boc ponit ſe ſuper patriam ; and the iſſue was entered, et m¹ i5, & prove 
prediftns Jacobus ſimiliter, where it ought to have been Johannes 2 
and tried; and adjudged f̃or the plaintiff. And this was the error of pr .edicus 
aſſigned.— And ALL THE Cora held it to be amendable by the en, it ſhall 
8. Hen. 6. c. 12. which gives anthority to amend records removed be amended. 
out of the common pleas by error for faults which happened per pat. 
vitium ſcriptoris, or by the clerk's negligence: and this ſtatute N 
extends as well in equity to the records of other courts, which are 5; Ce, 159.4. 


not removed for error. Whereupon it was awarded to be amend- — * 
ed, and the judgment was affirmed. 1. Bac. Abr 108. 
1. Stra. 551, 642. 1. Ter. Rep. 783. 

Dee againſt Bacon. eus 


Eafter Term, 37. Eliz Roll 472. 


A CTIQN upon the cafe, upon trover and converſion of goods. The juffifca- 
The defendant juſtifies the taking of them damage fea/ant, aBs- tion of damage 


QUE Hoc he converted them alter vel alis modo. And it was thereupon — 


ver, withcut 


demurred in law; for the traverſe is not good, becauſe he confeſſeth conſetirg con. 
not any converſion ; the plea alſo amounts to a non cu/p.— W here- verfen, is bad; 


fore without argument it was adjudged for the plaintiff, .. and amounta to 
Aut. 146. 434. Hob. 187. the general iſſue, 
| Perkins again Clark and Cleydon. Ca 49. 


ASSU MPSIT. The caſe was, A man deviſed his land to be A executor 
* * {old by J. S. his executor. J. F. ſells it for forty pounds, and fells goods of 
dies inteſtate before his receipt of the forty pounds. Adminiſtra- = _—_— * 
tion of the goods of the firſt teſtator was committed to the plain- 3 2 
tiff. Whether he ſhould have an aJump/it for this forty pounds, or ney— ee, 
lad any other remedy, was moved by SPURLING, ſerjcant.— what remedy 
Gawpy. lt is a good caſe; for the money, if it be recovered, is an adminiſtra- 
afſets in their hands: but he conceived the adminiſtrator ſhould — — EG 
. . tor {Lal 
not have an action to recover it. And CLENCH thereto agreed: 
but the other Juſtices would not deliver any opinion, but ſaid it it? 


was fitting to conſider, thereof. Went. 148. 
Yelv, 37 83. 1. Jones, 214. 243, Moor, 4+ 139. 636, O. Bend. 2, pl. 5 N. Bend, 18. pl, 4. 


Cio.,Jac. 394. Cro. Car. 167. 227. 481. 2. Saund. 149. 1. Roll. 890. 90% 1. Sid. 29. March. 9. 


% And. 23. 1. Com. Dig. 251, Ld. Ray. 1049. * 


By 25. Edw. 3. e. g. executors of exe- by 17, Car. 2. c. 8. an 2dminiſtrator de 
cutors ſhall have actions of debt and goods beni non, Ce. may ſue a ſcire faciar, and 
el the firſt teſtator in the ſame manner as take out execution on a judgment ob- 
the teſtator himſelf, and ſhall anſwer to tained by bis inteſtate, See alſo 8. and 9. * 
dert as the firſt executor ſhould do. And Fill, 3. e. 10. 
4 0 Ff 2 ; Roſs 


have to recover 


* 
* 
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Cavs . ' Roſs againf Morris, 
If an e A SSUMPSIT brought in Sufo/k. And declares, quid cim proſecu- gr 


be alledged in A tus fuit un brief de ſnbpana out of the chancery apud =I im. in 
the * coun'y , comitatu AMidd. and intended to ſerve it; the defendant apud Hep- 
_—_— worth in comitatu preditt. aſſumed, that if he would not ſerve 
to relate tothe Writ that he would give him ſo much, &c. Upon non afſump/it 
county named pleaded, and found for the plaintiff by a jury of Syffo/k, it was now 
yr margin, moved in arreſt of judgment, that it was a miſ-trial : for although 
3 — Suffolk was in the margent, vet the ehancery apud eſim. in comi- 
named be only fat Midd. is laſt named in the record; then when the aſſumpfit 
by way of re- is alledged apud Hepworth in comitatu predift. this comitatu præ- 
eital. dict. ne to the county laſt named, ve. Midd. and then the trial 
1 in Suffolk is ill. Wherefore, &c.— And of that opinion was Gaw- 
en #%* Dy upon the firſt motion. But afterwards being moved again, be- 
Cro; Jac. 96. _ cauſe the _—_ of Middleſex is not — 2 in the recital, 
_ ent, 25, And not in the ſubſtance of the record and the afſump/it is alledg- 
11. = ed to be made apud Hepworth in comitatu prædict. and Suffolk is put 
N in the margent of the record, and there tlie action is brouglit; 
Hepworth in comitatu prædict. thall be intended to be referred to the 
county named in the margent of the record, and not to the county 
mentioned by way of recital, and ſo the trial may be intended 
there. Whereupon ALL THE CovrT reſolved, that it was well 


enough ; and it was adjudged for the plaintiff, 


1 
If there be | | Bur NOTE, in the ſame Term an exception was taken to the in- 
two coun- dictment of one Grymes, who was indicted of burglary apud He- 
nes in an un, reford, for that Hereford was in the margent of the indictment, and 


— e e indictment was, quid Richardus Grymes de D. in camitatu Rad- 
charged ſo as to 7297. generoſus, fecit burglariam apud S. in comilat. prædiem. And for 


leave the right this cauſe exception was taken, for that two counties wert nam- 
county uncer- eq the one in the margent, the other in the indictment; ſo it 
King it 15 bad, is uncertain to which of them comitatu prædict. ſhall be referred; 
| and if it ſhould refer to the laſt mentioned, it is clearly ill: and for 
this cauſe divers indictments have been diſcharged. —And THE 
Cour held it to be an apparent and groſs fault. here.— Quære, 
Whether there be not a difference between theſe caſes, becaule the 
county is mentioned in the body of the inditment f | 


Care 31. | ' Noke again Awder. oY 
| Ante, Page 373, Caſe 21. 1 2 8 
it is tl 
In an ation of JT was now moved again.—And ALL THE JUSTICES agreed, that Rs 
covenant by an I the affignee ſhall have an action of covenant without ſhew- 


aſſi nee, the de- . 4 "20 Ho" 
ing any deed of the aſſignment; for it is a covenant which runs 
mane oh with 8 eſtate; and * eſtate being paſſed without deed, tlie 
de of aſlizn- aſſignee ſhall have the benefit of the covenant alſo: and the 
ment; provided executor of the baron, who is aſſignee in law, who comes in with- TEC 
An out deed, mall have the benefit of ſuch a covenant, as _— | E 
aflignedwichon: 30. Edio. 3. in Symkins Simond,” Caſe. And Porn and FEN- 
a deed; altho* VER held, that a feoffee ſhall vouch by a warranty made to 
the covenant on tfjg feoffor, without ſhewing apy deed of aſſignment: for the 
—— deed of aſſignment is not requiſite, nor is it to any purpoſe ta 
io be by dced. Ante, 573» Moor, 419+ 5: Co. 18. 2. Mod. 116. ſkew 


* 


1 


* 


* 
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ſhew it; for it appears by the books, that being ſhewn, it is not Noxe 
traverſable by the vouchee. And as a warranty of covenant is hot g 
grantable, nor to be aſſigned over without the eſtate ; ſo when 3 
the eſtate paſſeth, although it be by Ho the warranty and cove- 1. Salk. 141. 
nant enſue it; and the aſſignee of the eſtate ſhall have the benefit — * 
thereof. Cok x Attorney General (who was of counſel with the ,' com. Dix. N 
- defendant) ſaid, that the law was clear as you have taken it, yet 562. 
he declaration is ill; for he declares, quod cùm Johannes King, Dougl. 667, 
10. Elix. let that to the defendant for years, virtute cujus he was | 
poſſeſſed, and granted it to Abel by indenture with the covenant, 
who in 15. Eliz. aſſigned it to the plaintiff : and further alledgeth, 
that long time before that tho ſaid 5 X. had any thing, one Robert 
King was ſeiſed in fee, viz. 7. Elz. and ſo ſeiſed, died ſeiſed in 
15. Eliz, and it deſcended to Thomas King, who entered upon the 
plaintiff and ouſted him: ſo he doth not ſhew that John Rin 
who made the leaſe had any thing; for Robert King was thereof 
then ſeiſed. And then when John King let to the defendant hund 
he granted his term by indenture, nothing paſſed but by eſtoppel ; 
then the leſſee by eſtoppel cannot athgn any thing over, and then 
the plaintiff is not an aſſignee to maintain this action. But ad- 
mitting that J. X. had at the time of the leaſe made by him, a 
leaſe for a greater number of years, and that Nobert King had the 
freehold, and thereof died ſeiſed, and fo all might be true which 
is pleaded; then the entry of Thomas King upon the defendant * 
is not lawful. So quicungue vid data, this action cannot be main» 
tained. And this point for the calc of eſtoppel was adjudged in this 
court, in the caſe of Armiver v. Purcas, in a writ of error. 

And all TE Cour held here, that it was clear upon the — — 
matter ſhewn, that the action lay not; for the plaintiff ought to ec, — 
have thewn an eſtate by deſcent in J. King, at the time of the only by foppe,, 
leaſe and aſſignment made, or an eſtate whereby he might make a cannot maintain 
leaſe, and that this was afterwards determined; and ſo confeſs on on the 
and avoid the eſtate in the leſſor, otherwiſe this action of covenant — — 
lieth not; and it never lies upon the aſſignment of an eſtate by . | 

eſtoppel. Wherefore they were of opinion to have then given . C. 
judgment againft the plaintiff; but atterward they would adviſe * Tracy 4. 
until the next Term.--<NoTE. This was continued until Trin. 3. Lev. 154. 
41. Eliz. and then being moved again, all Tat JusT1cEs reſolved, *- Term Rep, 
that the affignee of a leaſe by eſtoppel, ſhall not take advantage of * 
any covenant; but that it ſnall not be intended a leaſe by eſtoppel, 
but a lawful leaſe. But no ſufficient title being ſhewn to — 3 
it is then as an entry by a ſtranger without title, which is not any 
breaclf. Wherefore it was adjudged for the defendant. | 

, See 32. Hen. 8. c. 34- | 


Bateman againſt Allen. a 1 Caen 525 
Trixity Term, 36. Eliæ. Roll 339. © « 


| FJECTIONE FIRMA of a leafe of William Hill and Am his A ſpecial ver. 
wife, 14. Marti, 30. Elix. for one-and-twenty years of land di in which 


, 1 . he jury have 
in Uttaxton in the county of Stafford. Upon not guilty pleaded, 2 
the jury found a ſpecial verdict, fo Henry Clark was ſeiſed in fee, 2 neceffary fa, 


and by his will deviſed that land prot in Newys et Scholaſlica's Caſe is bad. 
(%. And further ſhews, that the teſtator had iſſue Zrancis and Gilb. Eq, Rep. 
TP n e 
Ff 3 ö 0 Job u. Ned. 62 
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Barr Ma 7 his ſons, and Schola/tica and Ann one of the leſſors; and that 
_ rancis and FobWdied without iſſue male; that Scholaſtica took to 
*. huſband Newys; which Newys and Scholaſtica levied a fine of that 
land; whereupon liam Hill and Aum his wife, as in right of Ann, 
entered for the forfeiture upon A hades the conuſee, and let it to 
the plaintiff, provt- in the declaration; whereupon the defendant 
F entered and ouſted him. Sed utrim the entry of the defendant 
zzpon the matter be lawful or not, they prayed the advice, &, 
And if his entry were lawful, they found for the defendant ; and if 
not, &c. So all the matter found. in Scholaſtica's Caſe was now in 
queſtion again.—But WILLI Aus, /erjeant, moved, that foraſmuch 
as in all the verdict it is not found that the defendant had the 
primer poſſeſſion, nor that he entered in the right, or by the 
command of any who had title, but it is found that he entered 
upon the poſſeſſion of the plaintiff without any title, his entry it 
| Hot laveful, and the plaintiff had good cauſe of action againſt him: 
whieefore, the plaintiff ſhould recover.—And To held all Tur 
.Covkr, that for this cauſe judgment ought to be given for the 
plaintiff, and they would not hear any argument of the matter in 
law. But if the concluſion of the verdict had been i, &c. Whether 
the entry of Hill and his wife were lawful or no? then the judg- 
ment ſhould have becn' upon the matter in law: for then it 
. . ſhould be intended that the defendant had title, if the leſſor 
„of the plaintiff had not title, and that the plaintiff had not cauſe 
of action; but now not. 


But then it was moved, that the plaintiff notwithſtanding ſhould 
not have judgment; for he hath declared of a leaſe by baron and 
Feme, and he doth not thew it to be by deed, and without a deed it 
cannot be ſaid the leaſe of the feme. And in proof thereof, vide 


Plowd. 436. Dyer, gi. 15. Edw. 4. pl. 8. 


— 4 But all Tur Jus rieꝝs held it to be well enough; for it may be 
may be pleaded intended by deed, and vet no declaration thereupon. Alſo, although 


as the leaſe of it be without deed, it is well enough, at leaſtwiſe during the life of 
doth, during the the haron; and it is a leaſe from them both, during that time. 
coverture, with- : | | 

out ſaying it was by deed.—Yelv. 1. 2. Erown, 24% Cro. Jac. 332. 6179- Co. 2. ft. b. Poſt, 
481. 656. 708. 3. Bac. Ab. 306. 3. Co. 16, 21. Savil, 111. Dyer, 91. b. Plowd, 403. Co. 2. 61.4, 
1. Burrow, 78. Dougl. 329. | | | 


If a ſpecial ver- | SECONDLY, It. was moved, that it was found that Hl! and his 


Aria cqedtment wife entered upon Rhodes, the conuſee of the fine, and made the 


find an entry 1oafe to the plaintiff, and it is not found that they expelled Rhodes; 


+ on the plain, and then it reſts upon the matter in law, Whether the plaintiff 


— — hath any leaſe? For if they entered, and their entry be not lawful, 
uon ia K de- 


and they did not expel Rhodes (which is not averred), but Rhodes 
nan the may be intended to continue in poſſeſſion; then they gained no 
pain ne poſſeſſion, and the leaſe to the plaintiff is void, and he hath not 
any caufe of action; fo it reſts upon the matter in law to be de- 


But all THE JusT1cts held it to be good enough; for it ſhall 
not be intended that Rhodes was upon the land, but that they 
their entry gained the poſſeſſion: and although they be in #8 
diſſeiſors, their leaſe is good to the plaintiff, and the defendant 
without title is not to Jeck him. Wherefore, without any regard io 
the matter in law, the plaintiff had judgment to recover. 
| / 


after their marriage, and of the heirs of their bodies; and he took age takes 
(Roa, executed to the uſe ,which he had before the marriage; Pens, the ſtature 


have confounded the other uſe, and uſes in future ſhall not riſe Poſt. 327. 


ſeeiſed in fee in the mean time, as in truth he is; yet by the-mar- — Fea 


13. Co. 56, Lit. Rep. 290. 10. Mod. 423. Fearne, 199. 2+ Bl. Com. 334. 


defendant pleads, that the ſaid priſoner eſcaped the 16. December bas re taken the 


freſh ſuit, although that in the night or otherwife he might loſe 174+ 


avoid the plaintiff's action, although the re-taking be upon freſh 


* aliter vel alio modo doth not anſwer to the time, but to the manner 


37. Hen, 6. pl. 27.—And of that opinion were all 7 $TICES 
at this time, except Por HAM, that the plea was ill for 


| $64 a& 21irnatyr. 


Ul 
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Y | | Woodliff again Drury. | Cast 54. 
"FP RESPASS. After verdict, Coke, Attorney General, moved in fu geen ? 


arreſt of judgment. The caſe upon the pleading was, That yg. hasen 
one made a feoffment ; and it was declared by the indenture, that 5 in OY 
it ſhould be to the uſe of himſelf and A. his feme that ſhould be, 80d, if the 


A. to feme. Whether ſhe ſhould take by the limitation of this dg aid, the 
uſe ? was.the queſtion.—And he moved that ſhe ſhould not : for whenever the 
preſently by this feoffment, the fee is in the baron by the poſſeſ- contingency hap- 


which cannot after the marriage be divided, and made an eſtate tail ij der deutz 
in him; for he had the fee in him until the marriage: for it might into a? 


have been that the marriage had never taken effect, and that would Ante, 46. 


upon ſuch future acts; for then an uſe ſhould riſe out of an uſe, 2. Roll. 791. 
Dyer, 155.—But all THE Jusrieks held, that although he be Moor, 96. 634 


416. 


riage the new uſe ſhall ariſe and veſt, if there be no act in the 2. Leon. 14-1796 


mean time to deſtroy that future uſe (as it was in Chudley's Caſe) 223. 
(a), according to the limitation of the uſe. And judgment was PY*1 374- 


given accordingly for the plaintiff. —/ide flatute 27. Hen. 8. c. 10. 0 — 


for transferring uſes into poſſeſſion. 4. Leon, 234. 
2. And. 198. Pollexfen, 78. 1. Co. 101. 2. 1 30. a. 134. b. 138. Co. Lit. 187. b. 12. Co. 48. 56, 


(a) 1. Co. 120. Poph. 70. Jenk. 276. 1. And. 309. 

Grills againſt Ridgeway. 
Hilary T, _ T Eliz. poll 4 : 
DEBT upon an eſcape, ſuppoſing that the defendant, ſheriff of — mepen 
Devonſhire, ſuffered one Chawner, who was in execytion, to lie againſt — 
eſcape in London, the 18. Decemb. 34. Eliz. 3. Co. fol. 52. The therif after he 


CAS 54. 


in D. in the county of Deven; and that he freſhly purſued him; * upon 
and by freſh ſuit took him again the 19. of December, and retain- Tos» — 
ed him in execution again; ABSQUE HOC that he is guilty aliter eſcape to have 
del alio modo. And it was thereupon demurred ; and argued for the been on a diffe= 
plaintiff, that inaſmuch as he was once eſcaped, and thereby cauſe rent day then 
of action to the plaintiff, no freſh ſuit may take away that we 1 
action from him. But the priſoner being re-taken, ſhall not 2 — aj nc 
adventure take advantage of his own wrong to help himſelf, by 318. 434. 
audjta querela thereupon ; and in proof thereof, vide 13. Hen. 7. pl. 1. . Co, 42. 
14. Hen. 7. pl. 1. f. Edt. 6. Eſcape” Bro.— But all THE — hr— * 
ſaid, that as to that, an action of debt did not lie againſt the ſheriff, 3. wir. 295. 


where the ſheriff uſed his endeavour, and took him again upon z. Term Rep. 


the ſight of him. But if before he be re-taken the party brings 
his action of debt, then the re- taking of him afterwards ſhall not 


ſuit.— A ſecond matter was moved, that the eſcape is __—_— 
18. December, 34. Eliz.; and he pleads that the priſoner eſcaped 
16. December, "and the re-taking was 17. December; {> he anſwers 
not to the eſcape mentioned in the declaration: for. the traverſe 


of any thing alledged; and for that wide 33. Hen. 6. pl. 28. 


at caule. 


_— - Mlichaelmas Term, 


37. and 38, FI'z, In the Common Pleas. 
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* 
= 
_ * 


Boucher agaliſt Wiſeman. 


Carr 1. 
at Clio upon the caſe againſtthe defendant, late ſheriff of 
eee Eſſex. hereas the plaintiff had recovered againſt Pyn- 
ane he hes - der 1001. and had a f facias; that the detendant by 


gular notice of virtue thereof levied 2B1. and had not returned the writ, nor paid 
his diſchargz. the money to the plaintiff, The defendant pleaded not guilty, 
Dycr, 355. in And now upon evidence to the jury it was proved, that the writ 
Arg. was delivered to Corel, the defendant's under-ſheriff, 9. Nev. 
N 34. Eliz. and the ſame day he made execution. And he proved, 
that the ſame day a writ of diſcharge was delivered him, dated 
6. Nov. 35. Elix.— But becauſe he did not prove that he had no- 
tice of this writ of diſcharge before the execution ſerved, THE 
Cour held clearly, that he was yet ſheriff, and chargeable to the 
| plaintiff 's action. | 
In the appoint» I HE defendant alſo ſhewed the indenture whereby he made 
ment of under- Co:verll his under-ſheriff ; wherein was an exception, that he thould 
ſheriff, an en- not meddle with the execution of any writ abbve gol. ; ſo as to 


ception that he that he was not his under-ſheriff, but he did it de fon tort demeſne, 


— et and the defendant is not chargeable therewith.— But all THE 
ſuch a value, is COURT held it to be a void exception: for when he made him 
2 his under-ſheriff, therein was included that he ſhould execute all 


writs; and therefore the exception is repugnant and void. 


Ante, 12. 294. 2- Brown. 281. Hob. 13. 12 Mod. 463, See 12. G. 2. c. 13. ſ. 4 
A feri eis, „ THIRDLY, It was alledged, that this was not a due execution 
binds the goods for Pynder had made a deed of his goods before, & c. and ſhewed 
of thedefendant the deed dated the ſame day of the writ of execution. —ET PER 
from the date of AM CURIAM, although the gift were bona fide, yet execution 
ee might be taken of thoſe goods. For by the ſuing forth the exe- 
Fae (ale un chat cution, all the defendant's goods are liable; ſo as no gift of the 
day. faid goods, the day of the date of the writ or afterwards, can ſtop 
Tz the execution (a). Wherefore they reſolved the jury accordingly, 
©o. 8. 471-2- without inquiring of the fraud; and they found for the plaintiff. 


Ant. 174. 1$r., Vile 4 Ten. 6. pl. 7. 17. Af. Pl. * 5 liz. Dyer, 219. 


2, Strande, 751. 
1. Bl, Rep, 67. Ld. Ray. 243. 766. 849. | 
{a) See 29. Car. 2. c. 3. 5. Mod. 377, Salk, 320. Skin. 257- 2. Mod. 310. 
2. Vent. 21%. Bonb. 281. Andr. 308. Ante, 174. 181. ; 


Cazz The Dean and Chapter of Hereford againſt the Biſhop of 
.. Hereford and Ballard. : | 
Ag auat by a UARE IMPEDIT. The calc was, That the dean and chap - 
dean and chap- ter of Hereford granted the next avoidance of a church to 


ter of the next | 
avoidance will not bind their ſucceſſors, Ante, 407. 10. Co. 60. Cro. Car. 259. 5. Co. 15. 4 


1. And, 244. 1. Mod. 204. 2. Mod, 56, 3. Bac, Abr. 353- 391. ; 
| k ' Ballard 
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Ballard. Whether that were a good grant to bind the ſucceſſor The Dzax 
by the 13. Eliz. c. 2c. ? was the queſtion. —W ALMSLEY and 924 Crarrer 
EN held, that it was not ; for although it is nota thing whereof os — 
any profit can be made, nor any rent reſerved, yet it is an heredita- The Bunor 
ment, whereof the ſtatute intends that no grant ſhall be made; of H- 


and ſo it hath been adjudged in the caſe of the biſhop of Zizch- and Barranp, 


field. —But ANDERSON 2 contra. For the ſtatute doth not intend | | 

to reſtrain them but for ſuch things which are for profit, and by 

reaſon whereof prejudice might accrue to the ſucceſſor, which can- 

not be in this caſe, Wherefore, &c.—BEAUMOND was abſent. | 

Et adjournatur. | , | | 
| Goodday againft Michell. —_ 3. 
TRESPASS, quare clauſum 7 and two gates and three Pariſionere 

perches ſepium fregit. The defendant juſtifies, for that the ſaid anne alledgs 
| cloſe was within the pariſh of Radbam, and that all the pariſhion- Aas 


ers there from time whereof, &c. had uſed to go over the faid — 


cloſe upon their perambulation in Regation- week; et quia the plain- andvbftruttions + 


tiff ob/iruxit duas januas et tres particatas ſepium in vid prædictd, to theit peram- 
the defendant, being one of the pariſhioners, 74#uas et tres parti- 2 "ge 
catas illas ſepium fregit, &c. And it was thereupon demwrred. — And — —_— 


after argument by the Serjeants, THE CovkT reſolved for the pot. 362. 


plaintifft.—ANDERSON. It is not to be doubted, but that pariſhion- S. c. Owen, 77. 


ers may well juſtify the going over any man's land in their per- 1· Saund. 117. 

ambulation, according to their uſage, and to abate all nuſances in * — — 

their way; as F. N. B. 185. B. and the Book of Entries, 158. kar —x pn 

But whether the juſtification here, be good or not? was the pp, cate, 

r. And he held it to be ill, for pariſhioners cannot pre- ante, 180. 

cribe, neither in matter of caſemerit nor intereſt, nor otherwiſe ; & 

but in matter of eaſement, as a way to the church, or common” 

fountain, or otherwiſe, they onght to alledge cuſtom or uſage 

within the pariſh, as 7. Edw. 4. gb 26. & 1 5. dw. 4. pl. 29. are. | 
Secondly, The plaintiff declare# of the breaking of two gates, The ples mud - 

et tres ' waged ſepium. The defendant makes title to a way; and precifely anſwer 

becauſe the plaintiff made duas januas et tres particat ſepium (and the allegations 

doth not ſay prediftes), the defendant januas et ſepes 2 fregit ; in the declaras | 

ſo he juſtifies the breaking of the gates and hedges in his bar C 1 

mentioned; but he anſwers not to them, whereof the plaintiff 6. Mod. _ 

declares.—And thereto agreed all THe JusT1cEs, that this fault in 1. Salk. 324. 

the bar was incurable, For WALMSLEY faid, that he thereby „ Salk. 682, 

doth not anſwer to that wherewith the | rampl chargeth him, For 

it may be, that the plaintiff had erected four januas et Nex particatas 

ſepium, and the defendant hath broken all of them; whereof for 

two gates and three perches of the hedge he might juſtify for the 

cauſe alledged ; and for the other two gates — three perches, &c. 

caſt down, he broughtghe action. So the defendant anſwers. not 

to them, whereof the plaintiff complains ; and he cannot refer it 

to-thoſe mentioned in the declaration, but to the yanuas. ct. ſepes 

mentioned in the bar. 


The bar is alſo ill for another cauſe, for that it is et 'quia the Pleadingby a 
plaintiff ob/iruxit januas, &c. whereas he ought to have averred, — —— 
' preciſely quid ob/iruxit; for othgrwiſe,no iſſue can be taken.“ 8 
| — Wherefore it was adjudged for the plaintiff. ö 
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Wes » copy- PRESPASS. Upon demurrer upon evidence the caſeowas, A 
copyholder in fee ſurrendered to the uſe of himſelf for life, 
| —— | os remainder to J. his ſon for life, remainder to the uſs of his laſt 
remains in the will; and the admitance was /ecundum formam furſum redditionis 
copytolder and predict. F. dies; the father afterwards ſurrenders it to the uſe of 
if he afterwards the defendant in fee, and dies without making any will. Whether 
1 this be a good ſurrender? was the queſtion. cen the heir of 
—— — ct the copyholder and the defendant. ene wh, 
the fecand fur. HARRISs moved, That it was void to veſt the fee in the defendant ; 
veaderis good; for when the father ſurrendered to the uſe of himſelf for life, and 
but if be does after to the uſe of J. his ſon for life, and after to the uſe of his laſt 
- nor makea will, 111, the fee of the N was in the lord; ſo as the father had 
f 


2 but an authority to diſpoſe it by his will, and not otherwiſe. 


take, or it hal And then when he makes not any will to diſpoſe thereof, the lax 


deſtend wo bis ſhall transfer it to the heir, and the ſurrender in the interim to 
tir? " the defendant is void. | | 


Ame, x48. WALMSLEY, Tuftice. The ſurrender to the defendant is good; 


2. for a copy holder inay ſurrender parcel of his eſtate, and in ſuch 
- Ls. 102, manner as pleaſeth himſelf; and he who comes in by ſuch a ſur- 
4- Bac. Abr- render, is in by the copyholder, and not by the lord. And when a 
Are OPpybolder ſurrenders to the uſe of one for life, or in tail, the reſidue 
Gitth. Uſes, 36. be faid to be in himſelf, and he ſhall be ſaid to be the donor. 
2. Will, 26. But here he hath expreſſed an uſe to himſelf for life, remainder 
Dougl 716. to J. his ſon for his life, and after to the uſe of His will; the which 
. 669. 5s 2s ſtrong as if it had been to himſelf, And although he might 
Ante f. 40%. have diſpoled it by his will, if he had not made that ſecofd fur- 
O Lit. 112. a. render (a), yet by that ſurrender it paſſed to the defendant. 
Poſt, $78. + ANDERSON, Chief Juſtice accord. And it 187 feoffment at this 
. Co. 4- 23- day to the 28 - _ Wi . for * to the = of N becauſe 
he might diſpoſe of it by his in his life-time ; fo he might 
A Sed adjournatur. 25 e eee 
_ paſs by will without 2 ſurrender. 2. Bro. C. C. 64. bet if fo ey will y a will not du 
te to bat lends 2. Brow. Ch, Out, 8. 8 W * y 
Carr . Ileremy again Goochman. | 
A'confideration A SSUMPSIT. And declares, That in conſideration quid delibe- 
alledged in the raſſet et dediſſet to the defendant tventy ſheep, he aſſumed to 
unto him five pounds at the time of his 2 and al- 
eth in facto, that. he was married, &c. The iſſue was nen 
| 11. *[ump/it, and found for the plaintiff; and now moved in arreſt of 
Dyer, 272. Judgwent, becauſe it is for a conſideration for it is in the 
Moor, 220. 6434 preter tenſe de/iberaſſet, and therefore no cauſe of ation, —And of 


3- Lev. 366. that opinion was THE WHOLE Covar; wherefore judgment was 


boy > b * 
„ Bright againſt Forth. 6's 
If = recovery be RETEEVIN. The defendant made conuſance as Bailiff to 
ſuffered of a . Counteſs . 4 Derby for damage feaſant. Upon de- 
manor which ͤmurrer caſe was, That Hzensy Ear! of Derby was ſeiſed of 


—— — the manor of Curry- Retel (which extended into Curry- Reue and 
"ob re there an Bradway and into other villages; and in Bradway were divers 
holds for life, and ſervices ; 5 grant of ſuch copyhe'd made at a court held in that villis void, atthough the 
lands in the vill wee excepted in the recovery. Ange, 3b; 105. 2. Com. Dig. 532+ 2 
| | . . 
£ 7 : 
* 0 


* 


- 
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-copyholders for life), and ſuffercd a recovery of the manor, ex- Bien 
—— ow land in Bradway; and afterwards that part which — 
exte into Bradway, was conveyed to the Okente/s of Derby; ang 
afterwards the Earl and Counteſs of Derby kept a court at Brad- 
way, and the ſteward granted that copyhold, being a copyhold for 
life, to the | pong and, Whether this were a good grant by 

or not? was the queſtion. | 
LANVILE. The grant is void, becauſe a manor cannot be 
ſevered. And although there be demeſnes, ay <a and ſer- 
vices in Bradway, yet that cannot make it to be a manor; and 
then the t of * copyhold is void, eſpecially „ copy- 
hold for life : for there, when the eſtates of the tenants for life are 
determined, they cannot be granted again when the manor is diſ- 
menibered : but of copyholds of inheritance, it may venture 
be otherwiſe ; for it remains a manor, and a court be kept 
as to them. And this diverſity was agreed in Sir Chriftopher Hatton 
the Lord Chaficellor's Caſe. And ſo was the Caſe of Meredith for a 
copyhold in Scetingbam, where there were copyholds of inherit- - 
ance. And this very caſe was here, 29. Eliz. where a feme was en- 
dowed of divers copyholds for lite, ſo as they became ſevered 
from the manor ; and ſhe granted copyholds : and adjudged void. 
WILLIAMS # centre. For being averred, that there are demeſne, 
_— and ſervices in Bradway, it ſhall remain a manor at 
-wiſe to grant thoſe copyho Vide 26. Hen. 8. pl. 4. 
33. Hen. 8. Br. 1. Hen. F. pl. 11. | 10 
And afterwards — moved, ALL THE JuST1CEs reſolved. 
that the grant was void, in regard there was not any ſuch manor 
of Bradway before, nor now. And ANDERSON faid, If this 
ſeverance had been of copyholds of inheritance, that the copy- ry 
holders and their heirs ſhould have had it; but it can never be 
ſurrendered, for ſurrenders are by cuſtom, and therefore they 
ought to be in the court of the manor; and a ſurrender to the 

lord himſelf in his houſe, or out of court, is not good: uad (/) Ante, 

BEAUMOND cenceſſit (a): wherefore it was adjudged accordingly for & Lit. 8 
the avowant.— And here a caſe was remembered, which was, ad- 9. Co. 75. 

judged in the queen's bench, in this very pointh that this was a 1. Ra. Ab. 500. 
good copy, 4. Cs. 26. a. But it was thereto anſwered, that it was 7 Na s 

ſtrange judgment, and never was entered by the direction of the 6536. ad 

Court; and a writ of error was brought thereupon in the exche- Gilb.Ten. 251. 
uer-chamber ; and the opinion of THE JusTICEs there was, that 257 * , 

was erroncous. And thereupon the copyholder compounded, (0) Mewich v. 
and took only his corn, and relinquiſhed the title (q). Luther, ants, 

7 | p- 103. Caſe 10. 


Lewen againſt Dodd. Cave 7. 


DEBT: The caſe was, That one ſeiſed of a houſe in London, A deviſe to 

let it for years rendering rent, and afterwards deviſed it to ers 222 
his two ſons cgually, and to their heirs.“ The one dies: Whe- . 
ther it ſhall ſurvive to the other and his heirs? was the queſtion. This creates a 
—Drgw argued, that it 1hould not; for they are by thoſe words tenancyin com- 


. a SL " — mon and if one 
tenants in common, and not jointenants; for to that intent the e — 


deviſor put in that word ** equally ; and 30. Hen. 8. Deviſe,” 29+ de, his portion 
ſhall go to his heir. 1 6-754 Co. Lit. 190, b. in . 2. Sid. 33. 3. Com. Dig. 34. 
f Levinz, 373- 17+ Salk. 227 + - 46jAtKINY 731 2. Veto 252. 1. Wil, 341+ 165. Say. 67. 1. Peer, 
Wil, 19. 4. Peer. Will. 2 3. Brown Þ. c. 297. 4 un. P. C. 224. 12. Mod. 296, Ld, 
Ray, 623. C vp. 37. 332.*N „ 4 * 


5 Br. Dev. 29. 


Ante, 330. 
is ſeveral —BraumonD. If the deviſe had been to them, and 


d equally” ſhall refer to the eſtate and 

would have been good without this word * equally.” And the 

words being —_—_— to them, and to their heirs,” this copulative 
u 


U 


* 
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deviſe to two et hæredibus corum, the one dies, his part ſhall not 
ſurvive, but his heir ſhall have it; for ſo was the intent of the 
deviſor: à * in this caſe, where it is limited to them 
1 A them, and their heirs after them. And in Paſch. 
18. is à precedent in the court of wards, in one Shep- 
herd*s Cafe, where he made a deviſe in this manner: “ IrEu, 
« I will that my lands called Earth-pits ſhall equally remain to 
* oo and Mary my two daughters, and the heirs of their two 
bodies.“ And by the opinion of Manwoop and DVER, it was 
reſolved, that they were tenants in common, and that the ſur- 
viving daughter ſhould not have her ſiſter's part for her life. 

© -AnDERSON, There is an equality in eſtate, in condition, in 
taking of the profits; and all this is here. And if it had been 
quis portionibus, 1 ſhould doubt, whether they would be tenants 
in common; but as it is, they are jointenants. But if the words 


had been to them equally, and to their heirs equally, that would 


make a tenancy in common; but here equally is annexed to the 
eſtate, and they being jointenants, have one equal eſtate ; and the 
book vouched in 30. Hen. 8. hath been oftentimes over-ruled to 
be no law.— Owsx. A deviſe ought. to be taken according» to 


the intent of the deviſor; and the intent here was, not to give all 
to the one by the ſurvivorſhip, but an equal advancement, and 


that their heirs thould have an equal advantage. If we ſhould 


conſtrue it, that they ſhould be jointenants, they would not have 


it ſo; and the word © <ually” is vain and idle; ang a deviſe to 
them * equally,” and to be equally divided between them,” is 
all one.—VW aLMsLEY. The intent in the deviſe ſhall be col- 
lected upon the words: and when the intent is ambiguous upon 
them, it is a ſure way to follow the courſe of the common law. 
And it may be he put this word * equally” in his will, to ſhew his 
intent, that the one ſon ſhould have it as well as the other : and 
that may be fatisfied, if they take as jointenants, for they ſhall 


have equal portions and equal poſhbilities of ſurvivorthip ; and 
the caſe of 30. Hen. 8. before vouched was never taken for law. 


And I have demanded the opinion. of divers other Juſtices of our 
Houſe; and they held, «that they were jointenants ; and the word 
«* equally” is not of any effect, but to ſhew his intent, that they 
ſhould have an _— in their eſtates, and in the perception of 
the profits ; which intent is ſatisfied, if they be jointenants. And 
in 17. Eliz. was a caſe in this court, where a deviſe was to two, 
part and part like; and the Court was divided in opinion, whe- 
ther they were jointenants or tenants in common. But Lorxp 
Dyex held them to be jointenants. And it is not a ſaſe courſe to 
ſearch the intent, unleis we be certain df the intent. And as to 
the caſe vouched in the court of wards, it may be that they were 
tenants in common of the freehold there, becauſe the inheritance 


their heirs equally,” it is clear, that they ſhould be tenants in 


common: ſo he conceived it to be all one here, otherwiſe the 


equally” ſhould be void. For the conſtruction that 
ion of the profits, 


word 


y” to the heir, as well as to them: and they be 
as 'a deviſe to them equally, and to their heirs 


/ 


conjoins 
of ſuch ſe 


> 


Michaelmas Term, . and 38. Eliz. In C. B. 445. 


« equally” in which caſe they cannot be jointenants. And in the Lewin | 
queen's bench it hath been agreed, where the words were _ ageinf 1 
to be divided,” that they ſhould be tenants in common. And Down. I 


— 


have ſpoken with the Juſtices of our houſe, and they incline to 
this opinion. Whereupon it was adjourned (a). 

(a) Adjudzed to be but a tenancy in common; and the judgment affirmed on a wrivof 
error by four Judges againſt three, poſt. 696. | 


Upton againft Baſſet. F +05 £5 Win 


TRESPASS. Upon demurrer the caſe was, That the plain- If aman makes 
. tiff —— defendam claimed by ſeveral leaſes from one and the © leaſe & fraud, 
ame perſon. The plaintiff in his replication avers, that the de- es nn 

fendant's leaſe was made upon fraud ; but ſhews not any fine eo fide, =_ | 
by himſelf paid for his leaſe, nor any rent reſerved there- the ſecond lee | 


40 foe — 2 — 
— 


upon, nor any other valuable conſideration wherefore it was ſhall not avoid 4 
made. Whereupon the defendant demurred thereto,—YELvEr- 1 . 
rox. At the common law, there was not any fraud remedied, 4. gy: | 
which ſhould defeat an after purchaſe, but that only which was 3. Co. 84. i 
committed to defraud a former intereſt: quod uit conceſſiuam per Moor, 615.618, f 
Cur1AaM. And the ſtatute of 27. Elix. c. 4. Hd not remedy it; for 3. Keb. 526. nh 


there is not any money or conſideration paid for this ſecond leaſe, V. Jones Se + | 
* , r 

it 

' 


no more than for the firſt; and therefore not aided by that ſtatute. T. jones, 94. 
—LEWKNOR & contra. For every one who obtains any thing or 1. Vent. 257. 
eſtate by his own act, is a purchaſor, and ſo within the words of 6- Co. 72. | 
the ſtatute. The plaintiff hath alſo averred, that it was made by re we "1 
fraud to deceive him, which is confeſſed by the demurrer. Where * 
fore, &..—ANnDERSON. The confeſſing the fraud is not material, 2. Lev. 147. 5 
foraſmuch as the plaintiff is not ſuch a perſon as ought to have 1. Vern. 285.898. | * 1 
benetit thereof, and within the remedy and 2 of the L. 130. 11 i 
ſtatute. It is clear, a fraudulent conveyance is not made void -n 1 . 1 
againſt all, by that ſtatute, but only againſt thoſe who afterwards 303. We 4 | 
come to the land upon good conſideration ; for ſo are the words, 2. Vez. 645, 1 

and ſo was the intent of the ſtatute: and therefore if a man who Bol. N. P. 108. l LS 
hath not good government of himſelf, makes a conveyance by ;. = 35% 
advice bf his friends of his lands upon truſt, and without any ,, Com. Dis. 
conſideration, and afterwards one procures him, for five hundred 579. on Bl 14 
pounds, or other petty conſideration, to fell unto him land worth Powel on 

five hundred pounds per annum; although this laſt purchaſor pays —. 356. 
monq;, yet he ſhail not avoid the firſt conveyance ; for the ſtatute ai P. 280. 
was made to help thoſe who came to land upon good confidera- 2. Bl. Com. 296... 
tion lawfully, and not without conſideration, or by any indirect 

means: and this caſe hath bern refolved —W ALMSLEY a cerd. 

For it is not void againſt all; no more than if a fraudulent gift be 

of goods, ĩt is not traud by the 13. Eli. c. 5. againit all, but only 

againſt his creditor, but remains good againſt the donor himſelf (a). x 2990 
—BEAauMoND. This is not void againit all, as a feoffment upon 3. Co. 80. 
maintenance or chainperty is not void againſt the feoffor, but Yelv. 196. 
againſt him who hath right. And I was privy to a caſe which was Cre. Jace a7te 
reſolved by the two Chief Juſtices and three other Juſtices, viz. 

One made a leaſe for eighty years without conſideration, and after- 

wards conveyed the land to his wife for a jointure after marriage. 

And they reſolved, becauſe this laſt conveyance was voluntary 

without valuable conſideration, that the wife could not avoid the. 

fotmer leaſe, by averring that it was fraudulent, —Owex accorded 


with 


* 


at - 
% 


* : * : 0 | f a _— 1n . B. 
4 * b vn t the making of this — 
„ — Bus; and ſaid, that he was — — ſhould not be | — 
I — — ial care was taken, that but ſuch as paid yy 
— ſtatute, wherein ware: extend to purchaſors, bu 5 OO 
Bai» any words which — confideration for their 1 = * 
mo , or other endant. V. 3. 06. 83. agl 
© 2 fore it was adjudged * Fawk ; 
oy — Faw ener. 
Auſtye againft he 
2 defendant avows for damage feaf: . E 
If iffoe be taken EPLEVIN., 2 that he had a cloſe adjoining hs of eſc 
| opon a had pro. - plaintiff juſtifies, that the defendant and all the KI fences the 
Pak eee n the 
4370 58 K the faid cloſe from Ns not ſutficient incloſing, his — * . ne 
| — between the cloſes; and fo upon the preſcription, — _ the aft 
3 Ante, 225.259 tered, &c. Iſſue was w moved in arreſt o Judgmei T |: for tha 
moo avowant; and no occupier,” &c. is too general wg be 
en.) reſcription, © that every or a diſſeiſor, are occupiers.— lea 
© n P pL — r at ſuſferance, 0 — — t — for this 
ſtenan , 22 cri good I A 
Few. 74- © ag will True it is, the pref Jasn. 2 wy only occu 8 c 
Cro. Jac. 31% W ALMSLEY. upon the land; and they who are not charge is f 
ſe. 122 — inclofure i > chorge upon the land; a n T 
11 , . , 
| + Car 55 . but it SN * * to 2 by 
| . , . u . 
antes. all they whoſe n rr me 
| x. Salk. 336. much in diſcharge oy” r that goes in diſcharge, and — ind. Bur ſan 
=>" — allowed OM ur] ariſe upon the occ ES * a. com 
of the „and ul . u n this preſcr 0 bef 
- ſſue is taken po , udgment, but . 
tin regard that 1 * » t an cauſe for ſta mg} ER it v 
HA hath found 3 te of jeofails (a).—And thereto TH CT q * 
it is aided by the ſtati that the preſcr 197 * * 89: Jou 
USTICES agreed, vz. that tute. herefore, &c. 
* J bv the ſaid ſta 
| that it was helped by l 
(a) See 32. Hen. 8. c. 30. 5 EP 2 T 
— ewes Parſon O in 5 . 4 
Gryſman againſt 2 xen, fron 
_—_— ee, For ſuing for tithes = NN NP pa- are 
Faye of ene 1 Wherein he ſurmiſed a cuſtom, by the year, the 
ſpecies — e e pay for every milch cow one E ban 5 go 
b not di riſhioner e nalf- nny per annum, b 
355 e e rn; ol 
another, a ge for every mare, * 1 hy upon demurred, con 
Ante, 363. alſo a penny d colts there. And it was there hing, can- but 
Poſt. 478. 786. horſ. c mares, ana co | * tithes paid for One th ng, 5 n 
77... gr 
Let. 1052. not anten both in kind: an —_— or 
. Med.22y. tithes are in Br Chas Alon, "heat, for the tithes of all lim 
' Carth, 461. —_ th art of corn in the ſheaf, ked ; and adjudged of 
Salle. Gap. * wy 7 3 Pin A and of al N Ko ns bt RE of that 
. Bl. Com. 30. hic 24 Ie e is 
La, Ray. 150, 70 he erer 3 — 
6 Nr 1164. them. It is alſo unreaſonable; rtto be raked, And the opinio , 
4. Ld. Ray. 1162. them. fs, and leave the greater pa be paid for the agiſt- en 
Abr. $3. in ſheafs, : t tithes ſhall not be p HOLE . and 
9 will. of Fitz. N. B. $3. — Ang of that opinion wy e wy 
Wood, Inſt. 172. Cour, that this pre P 
2+ Salk. 657- 


what nf 1 i 
ithe by the payment of auother; for he ought to Pay ſome for * 
1 ö +: | 
\ | 


Michaelmas Term, 37. and 38. Eliz. In C. B. 5 


for the tithe of every thing which is due. And if tithes ſhould Carman 
not be paid for the agiſtment of cattle, he might employ all his z<w/ 
land in feeding of barren cattle, and ſo defraud the parſon of his 
tithes. And a ſpecial conſultation was afterwards awarded dum- 
modo non agatur de decimis, for milch-kine, draught, oxen, or beaſts 
agiſted for proviſion for his houſe. Godolphin's Rep. 384. 


Jennings againſt Bragg. Carn 12. 


FE JECTIONE FIRMLA. Upon a ſpecial verdid the cafe was, A 4/*i{ee out 
That a diſſeiſee made a leaſe for years, and delivered it as an & refſetfian 
eſcrow to a ſtranger, commanding him to enter into the land, and 2 c evi 
then to deliver it as his deed, who did it accordingly: and, Whe- 9 . 
ther this was a good leaſe or not? was the queſtion. And it was eſcrow to a 
moved, that it was not; for when it is delivered as an eſcrow, and ranger, who 
afterwards is delivered upon the land as the deed of the diſſeiſee, (F595 it upon, 
that hath relation to the time of the delivering it as an efcrow to — ers 
be his deed; at which time he had but a right to the land, and his ler. Qs. If 
leaſe was not good. As if an infant or feme covert ſhould deliver ths is a good 
a deed as an eſcrow, and it is delivered after full age, or when the e 
is ſole, yet it is void; for it hath relation to the firſt delivery; fo _ 
2 converſo, where a feme ſole delivers a deed as an — io. Co. Lit. 48. 
And this caſe was agreed by THE Covar, becauſe it was delivered 3* Oe. 38. $5- 
by authority before, when ſhe was /ole + ſo it is of a deed of feoff- ,* rote 

. . © . 2 
ment, and letter of attorney, therein to make livery by a man of 3. Com. Dig. 7 
ſane memory, which is delivered by the attorney, when he is von 328. 
compos mentis; yet it is good, becauſe it hath relation to the authority 3: Bac. Ab.. 
before. —But ANDERSON faid, it was a good leaſe in this caſe; for * . * 
it was not his deed until the ſecond delivery, at which time he —. e 
had good right and power to let it. Whereforè, &c.—Sed ad- Shep. Touch. 


| Journatur. 3. Co. 35. | 70. 
n | Belford againſt Foor 1 : Carr 12, 


RESPASS, The caſe was, A prebend of Sarum made a leaſe A prebend 
for ſeventy years, and the dean and chapter confirm conceſ- Takes a leaſe 

fronem predit?” for fifty-one years, et non ultra; the fifty-one years 23 
are now expired: and, Whether this were now a good [eaſe againſt chapter — 
the ſucceſſor ? was the queſtion.—GLAaxviLE moved, that it was he ſaid demiſe 
good ; for the term is a thing entire, and therefore cannot be ap- for 51 years 
portioned by their confirmation. And here they confirm dimi/- — 
ſianem pr ediftam, which is the whole term, which ſhall not be 1 
controlled by the ſubſequent words. This confirmation alſo is whole term of * 
but a conſent, and therefore cannot be given conditionally, or in ſeventy years, 
any other manner than the thing itſelf whereto it is annexed, is 7%. 4725. 

iven. , And the difference is betwixt a conſent and an intereſt ; 8 
or he that hath an intereſt, may thereto annex a condition or nd dee vi 
limitation. And if the prebend's ſucceſſor be to bring his action Co. Lit. 300. 
of waſte, he ought to count upon a leaſe for ſeventy years, and Bendl. 238. 
that they had aſſented thereto ; and 7. Len. 4. is, that aſſent be- 82 47 
fore the grant is ſufficient —AxDERsoN. If the lenor is to bring 3. Bac. Ab. 340. 
waſte, he ſhall count of a leaſe for ſeventy years. But after his | 
death, if the ſucceſſor brings waſte, he ſhall ſhew the confirmation - 
and eſpecial matter.—W ALMSLEY. The leaſe is made good for 
all the years; for all the right and intereſt, remained in the pre- 
bend, and the dean and chapter hays only a conſent, which can- 

1 . n not 
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Nr not be apportioned ; but they ought to aſſent to all, or to no part; 
—_— ; their conſent goes — 1 the action, which 1s to the — 
" of the leaſe; and not to the thing ated, which is the intereſt of 
the leafe : then when they conſented to the making of the leaſe, 
they had done all which they could do, and had nothing to do 
with the leaſe itſelf. But Ax DERSON and THE OTHER JUSTICES 
held ftrongly, that the leaſe was not good but for fifty-one years 
only; for they at their election might confirm for all or for part, 
and the con don ſhall not be taken larger than they have 
made it : but if they confirmed the demiſe, and not ſhewn for what 


in, and time, it ſhould be the entire term. But when they ſay for fifty- 


; odeed that one years, et non ultra, that very well qualifies what is precedent, 


the confirma- and it ſhall not be conſtrued larger, &. Wherefore, &c.— E- 
tion went to all, adjournatur (a). | | 


| Poſt. 472% 


Care 123. Parker again Parker. | 
How an award DEBT upon an obligation, conditioned to ftand to the arbi- 
is to be de- tration of J. S. ſo as it be delivered to either of the parties be- 
þvered. fore Michaelmas. The defendant pleads, that no part of the arbi- 

trament was delivered unto him before Aichaelmas. And it was 
thereupon demurred ; becauſe if it were delivered to any of them, 


It ſufficed,—But AlL THE JusTICEs (Axperson abſent) held, 


mon part of de Ahmet oupht t be deſreed to exc 


(a) Make y. party, Co as he might take notice thereof; and this word wither 
ad hal be expounded as eer1,—But when ADER80N came in 
TT LPa, court, being moved unto him, he doubted thereof and the matter 


xex's Mil. was referred again to arbitration (4), 
*Wormleighton againft Burton. 


Trinity Term, 37- Elix. Rell 2838. | 
JuriſdiAion of R EPLEVIN. The defendant made conuſance as bailiff to Sir 
the court leet. Full Greville, for that he had a leet within his manor of D. 
2 Hawk. P. C, and that at ſuch a court the plaintiff was amerced for putting his 
geeſe upon the common there; and for that amercement diſtrained. 
And becauſe it was not ſhewn that the common was within the 
leet; as alſo, becauſe THE Cour held, that it was not any article 
inquirable in a leet, nor puniſhable there ; it was adjudged with- 
out argument for the plaintiff, | 


- Can 15- "Worſley and his Son again Charnock. 


'UDITA QUERELA, to avoid an execution upon a ſtatute, 
—— A where — — in one of the plaintiffs was pleaded. And 
outlawry of thereupon a demurrer in law, whether it might be pleaded in that 
one be pleaded, fy;t which is only to be diſcharged, and not to recover any matter, 
— an But it was ruled to be a good plea; whereupon the other plain- 
—— tiff prayed ſummons and ſeverance, ſo that he only might ſue.— And 
Poſt. 472. 349. ALL TE JUSTICES, except W ALMSLEY, held, that he might 
$55-#92- well have it, for that in this caſe they only ſue to be diſcharged : 
. wherefore the nonſuit of the one ſhall not prejudice the other, It is 

6- Co. f.. alſa to diſcharge their land; in which caſe it is not reaſonable that 


CA 14. 


10. Co. 135. 2. 5 , ed 
nan act of the one ſhould make the other man's land to be charged, 
| — — But WALMsLEY doubted thercof; aud therefore * Wu ad- 


Hart 


journed. V ide 34. Hen. G. 3 1 
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Hart againſt Brewer and Hariſon. C= 16. 
Trinity Term, 36. or 37. Eliz. Roll 2042. 
FEJECT IONE FIRMA. It was found by a ſpecial verdict, f boufes bo 
That one Her 26. Hen. 6. deviſed two houſes in //albrook deviſed, and a 
in London (being the houſes now in queſtion) to the churchwar- certain part of 
dens of St. St-5hen's to theſe uſes. Firſt, To find an obit, and to their _ 
beſtow three ſhillings and four pence annually upon an ot in the — 
church of St. Stephen's. Secondly, To repair the ſame houſes. of finding an 
Thirdly, To beſtow the reſidue of the profits about reparations of hu, and another 
the ſame church of Sr. Stephen's, and to provide ornaments in the part for the 
fame church. But the deviſe was conditional, that if they failed in on iro 
finding the obit, that then the eſtate ſhould ceaſe, and the land 9 t1atpare 
ſhould be to the mayor and commonalty of London; and that only is forfcired 
they ſhould find that obit, and repair the tenements, and beſtow which is givea 
the reſidue of the profits upon London-bridge. And they found the tothe ſuperiti« 
ſtatute of 1. Edw. 6. c. 14.; and that the obit was well maintained 10 ue. 
within five years before the ſtatute, and derived title to the defen + 1+ Co. 23. 
dant under the queen ; and the ſucceſſors. of the churchwardens = — — 
made a leaſe to the plaintiff: and, Whether theſe houſes were he, 10%. 
given to the queen 7 the queſtion.—DANIEL moved, that Moor, 165. 


they were; for the 00 it is the principal thing why the houſes were 2.R0. Rep. 206, 


deviſed; and the reparation of the houſes and church are but e 64:34 


aceſaris without which the uk could not be maintaingd; but * . 


if it had been to make the reparation, or for the ornaments of 11 


another church, it had been otherviſe, Wherefore, &c But 
ALL THE JUSTICES held 7 contra, and for the plaintiff, that the 


queen ſhould have no more but that which was appointed for the 


maintenance of the ob1t ; and that ſhe ſhould not have that which 


was given for the other uſe of rcparation and finding ornaments ; 
for although the «bit is appointed to be in the church, yet the 
church is for ders other good purpoſes ; and for tnoie good 
uſes the church ought to be repaired, and to have ornaments. 
And the letter of the ſtatute is plain, that the king ſhall have that 
only which is given to ſuperſtitious uſes. And WALMSLEy faid, 
that the caſe of the town of //akefield, where houſe and lands were 
given to give part of the profits to a prieſt to ſay maſs, and other 
part of the profits for the reparation of the ſaid houſe, and other 
part of the profits to repair certain bridges, it was adjudged that 
the queen Would have all but what was given for the reparation of 
the dri es. And BEAUNMONp ſaid, that he was of counſel in a 
caſe in the queen's bench, where land was given to find a prieſt to 
ſay maſs, and alſo to give part to the poor; and becauſe the part to 
be given to the poor was incertain, the queen had all: but there is 
an expreſs difference by the letter of the ſtatute between land given 
| forthe maintenance of an bit, and land given for the mainteuance 
of a prieſt, Wherefore it was adjudged for the plaintiff. 


Scot againſt Sir Anth. Mayn. 


DEBT upon an obligation, conditioned for the performance of 17 a HD 

covenant in an indenture, wherein Mayn the defendant had covenants to 

let to the plaintiff certain land for twenty-one years, and cove- pou wed 
upon ſur- 

render of the old one, and diſables himſelf by levying a fine, the condition is broken, though the leſſes 

does not offer to ſurrender, Polt. 479.—2. And. 18 S. C. 5. Co. zb. b. Jones, 314. Moor, 452. 

Poph. 109. Bulſt. 22. 1. Bac. Abr. 418. 3. Pac Abr. 213. 2. Bl, Rep. 1190. Dougl. 50. 
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Scor nanted with bim, that upon the ſurrender of that leaſe at any time 
1 ait during his leaſe, he would make him a new leaſe for ſo many 
Marz. years, &. The defendant plcaded, that the plaintiff had not ſur- 
rendered unto him, &c. The plaintiff ſhews, that the defendant 
had levied a fine of thoſe lands ſur conuſance de droit come ceo, &c. 

to Sir John Savage. And it was thereupon demurted; becauſe he 

doth not aver, that he offered to make him a ſurrender, al- 

though he were not able to accept thereof, nor to make a new 

leaſe. —But ALL THE CourT held, that there needed not any ten- 

der to be made of the ſurrender, when he hath diſabled himſelf to 

accept thereof by his own act, or to make a new leaſe, Where- 

fore it was adjudged for the plaintiff. And error was afterwards 


brought thereupon, and the judgment aſſirmed. 
See 2. & 9. Will. 3. c. 11 f. 8. 8 


ca 18. Buckler ag Harvy. 


A. being tenant [JECT IONE FIRMA. Upon a ſpecial verdict the caſe was, 
CES — 0 2 = life, remainder to 4 Buckler in tail. Tenant for 
s life, 4 arch, 20. Eliz. makes a leaſe for four years; and after- 
and a A / years ; 

— _ wards 11th April, 20. Elix. grants the reverſion habendum tenementa 
reverſion for his predifta, from Aſidfummery next enſuing, for the life of the grantor : 
oyn life to C. after Mid ſummer the leſſee for years attorns; the term afterwards 

baberdum from expires; the grant ters; tl levi fi hi 
Midſummer pires ; grantce enters; the grantor levies a fine unto him 
fur conuſance de droit come ceo, &c. ; the tenant in tail in remainder 


ert enſuing. The — 
grant is void, enters for the forfeiture, and lets it to the plaintiff, upon whom the 


though the defendant, being the grantee in reverſion, re- enters, the firſt tenaut 
ee a. for life being yet alive. Et /i, &c. 
e m The firſt queſtion was, Whether by this grant of the reverfion 


ment; and if habendum after Midſummer, and the attornment made after Mid- 
C. after the ummer, the grant be good or void? : 

expiration of the = Secondly, ———_— it to be void, If when the grantee enters, 
terms mes, and he being in by diſſeifin, the tenant for life led ies a fine to him 


unter this grant, 4 , - 
„and A leviesa fur conuſance de droit come ceo, c. whether this be a forteiture of his 


fine to him, it eſtate or not ? 

is a forfeiture of It was b 4 be 

SG — y HEALE, for the plamtiff, and by HARRIS, fer 
te, for which > TS { 

. ALMSLEY, Juſticc. A grant of a reverſion, habendum aſter 


the remaindcr- . . * males 
man may enter the death of the tenant for life, is good; for ſo is the courſe in fincs ; 


Polt. 535; for this limitation is as to the having the poſſciſion, and hot as to 
8. c. 2. Co. 55. the having the reverſion, for that is in the grantee preſently ; but 
Moor, 423. when a reverfion is granted habendum after a day future, he 13 
ee — thereby excluded to have the reverſion until that time, and there- 
227 fore it is utterly void; and the habendum ſhall not be void, but 


Hob. 170. 175- term; but here the habendum is neceſſary to ſhew the eſtate : but 
kan 161. 8 to the forfeiture I make ſome doubt; for I know not how there 
Dyer, 214, an be a farfeiture to him who hath not any reverſion; for by the 
2. Vent. 204, entry of the grantee, it is diſſeiſin; and all remainders and rever- 
3. Cb. 21.a. fions are taken from the parties in whom they were. And, How 
Cro. Jac. 660. can one forfeit an eftate which he hath not? as here he hath not 


1. Salk. 246. who levied the fine. And it hath been held in this court, by 


Com, Dig. f 4 
fry = 3 5. Lon p Dver and others, that if he in remainder for life levies a 
2. Bac, Abr. fine ſur conuſance de droit come ceo, &c. that it is not any forfeiture; 


487. 496. 2. Wood's Con. 81. 501. 578. i 
* * or 


10. Vin. 38. Where it is not requiſite, as in releaſe of a right, or grant of a 
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for it is but as a releaſe: and therefore 10. Edw. 4. rent cannot be Prcrien 
reſerved upon ſuch a fine; and there is not any book that it ſhould 75 
be a forfeiture. 3 

ANDERSON, Chief Juſtice. It is clear that it is a forfeiture; and 
it is not by reaſon of any eſtoppel, but by reaſon of the prejudice 
to him in reverſion: and although the tenant for life hath but a 
right, yet wlien he hath levied a fine, he in the remainder might 
enter preſently for the forſeiture upon the diſſeiſor; but if he had 
releaſed by fine, there ſhould not be any forfeiture, but by that fine 
levied every one thould be concluded, but that he gave a fee by 
the fine; and it is not material, although that he in remainder be a 
ſtranger thereto : as if a ſtranger brings waſte againſt tenant for life, 
and he pleads nu waſte fait; or if tenant for life prays in aid of a 
ſtranger, he in remainder is a ſtranger to theſe records; yet he ſhall 
take advantage in regard of the prejudice to the reverſion. For the 
firſt point I doubt; but I conceive the grant to be void; and that 
he by his entry is a difſeilor. 6 

BeAuMoOND, Fuftice. The grant is void: for if the eſtate had 
aſſed by the livery, it had been clearly void; and the ſame law is 
ere ; for the habendum is not void otherwiſe : but in regard that 
no eſtate is limited in the premiſes ; and becauſe the habendum 
limits the eſtate, and all the eſtates depend upon that which is 
void, and the grant 3 the grantee by his entry is a diſſei- 
ſor; and yet there ſhall be a forfeiture of the tenant for life, in 
regard he preſumed to give a greater eſtate than he had, Where- 
fore, &c. 

Owen, Juice, was abſent in tne dutchy chamber, and it was 
there adjourncd.—But afterwards, Paſch.' 38. Elia. upon theſe tea- 
ſons it was adjudged to be a forfeiture, and the entry of him in 
reverſion to be lawtul (a). 

(a) This caſe was argued in the queen's bench, upon ancther ſpecial verdict, and the 
Judges there were of the fame opinion. Poſt, 586. 


Co. Lit, 252. 4. 


Wentworth againſt Wentworth. Car 19, 


TOWER: The tenant pleads, that he by deed indented grant- A grant of a 
ed a rent out of that land to the demandant in recompence of bent with 

her dower, which ſhe aœepted. &c. The demandant by replica- e o_ 
tion confeſſes the grant of the rent and her acceptance; but that in . — "ae > is 
the ſame indenture there was a condition, that if the rent ſhould ture be void, on 
not be paid within a month, &c. that the rent ſhould ceaſe, and non-payment at 
the deed ſhould be void; and faith that the rent was not paid, d, ig not 
Thereupon the tenant demurred—GLANVILE, for the tenant, — 5 
argued, that the demandant ſhould be barred ; for dower is of gower ; but if 
common right, and may be afhgned in lands, or in rent out of the the demandane . 
lands; and the condition annexed to that aſſignment is void; for bas accepted it, 
the is in paramount; as 2 Edi. 4. Executor delivers a legacy upon _ * — 
condition. the condition is void. It is not ſhewn alſo that ſhe 88 2 
demanded the rent; and then the condition is not broken. DR REM reitored to her 


e contra. The condition is well annexed to the grant, and therefore Writ of dower, 


it is not any bar to her dower; for it is not ab repay but condi- — 
tio nally aſſigned; and recompence of dower ought to be as abſolute jndenture as « 


and beneficial as dower itſelf; and it is not like to a jointure grant, and not 


ren. 9 361. Nor, 55. 4. Noll. Abr. 684. 98 


82 aſſured 


* 
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WzxTwozTn aſſured upon a condition (as Vernon's Caſe is), which may well be, 
_ aint becauſe the ſtatute makes it a bar if the accept thereof: here alſo 
Go. * Needeth not any demand; becauſe ſhe is not to defeat an eſtate 
+%% thereby, nor is the non-payment thereof penal.—W ALMSLEY. 
As this caſe is pleaded, there is not any aſſignment of the rent for 

the dower; and therefore it is not any bar of dower ; for it is 

pleaded, quod dedit ct conceffit unum annualem redditum, c.; and 

although dedit et conceſſit are good words in the deed, yet when the 

tenant is to plead it, he is to plead it in apt words, viz. quod 

afſignavit ; for a gift of rent or land is no bar to dower: and to 

tliat purpoſe 1 have ſeen a cafe in the years of Ed.. 2. in the book 

at large, where it was pleaded, that the ſon granted land in dower 


to his feme ex aſſenſu patris : and ruled that it was not good; for it 


ought to have been ige for in pleading every one ought to 

2 according to law: and as it is here pleaded. the feme may 

ave a writ of anauity upon this grant, which ſhe cannot have if 

it were an aſſignment; and the words of the deed being dedit, &-. 

the intent of the parties tv liave it a grant doth thereby appear; as 

alſo by annexing a condition thereto ; for it is clear that a condi- 

tion cannot be annexcd to an aſſignment of dower; and the tenant 

againſt whom it is hath pleaded it as a graut; and if he bath election 

to uſe it as he will (as in many caſcs a man ſhall have), yet he hath 

here made his election to have it as a grant; and we may not take 

it otherwiſe: and as to the demand, it needed not, when ſhe is not 

to deſtroy the eſtate; tor the condition being, that if the rent be 

not paid, it ſhall be void, it is penal to the heir, for then the ſhall 

be reſtored to her dower; and therefore the heir thall do the firſt 

act by his tender, and therefore it was adjudged in a caſe wherein | 

was of counſel in this court: adeviſe made of a rent out of land to 

one, and a deviſe of the land itſelf to another upon condition to 

pay the rent, the deviſee of tlie land ought to pay the rent without 

demand in falvation of his land. —BeavzioxD accord. | agree 

that an aſſignment of land for dower, or of rent tor dower, gught to 

be abſolute ; for the rent comes in place thereof, and ſhall be of the 

Harg. Co. Lit. Tame nature; and the annexing of a condition to the aſſignment 
b. note Of dower is void: but here is not any aſſigument, but it is a mere 
(11). rant; and there needs not any demand, becauſe the feme is not to de- 
See Pearſon v. feat any eſtate by thenon-payment. Whercfore, &c.—Owzn. The 
de png quod dedit et conceſſit is good in ſubſtance, but not in form; 
for it ought to have been pleaded affignavit : but although he hath 

not done fo, it is good in law; for a gift in recompence of her 
dower is an aſſignment; and although it be good in form, yet it is 
not material, for that the other hath not demurred for this caule; 
but for the condition it 1s void, for the reaſons before alledged : but 
if it had been good, it ought to have been demanded ; for upon 
the non-payment the feme is to take the land from the heir, for 
ſhe ſhall be reſtored to her writ of dower. Wherefore, &c. 
—But WALMSLEY and BEAUMOND continued their former opi- 
nion, for it is not form but ſubſtance; for the deed ſhall not 
be taken in any other manner than as he pleads it, which is not 
any aflignment: the condition alſo is not annexed to the 
land, but to the grant; and for the condition broken ſhe 1s not to 
have the land, but only to be reſtored to her action to demand her 


dower ; wherefore there needed not any demand,—ANDER w_ 
| / 
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was abſent, and it was therefore adjourned.—Afterwards, Paſch. Wax rwon rn 
38. Eliz. it was moved again; and then it was adjudged accordingly againf 
or the demandant. WaNTWORTH. 


Baldwin againſt Smith. 8 
Trinity Term, 36. Blix. Roll 1676. 
R EPLEVIN. The iſſue was, Whether the land was the free- If a deviſe be 
hold of one Kent? Upon ſpecial verdict it was found, that aſe * 4. 
Francis Archer was ſeiſed of this land in fee holden in ſocage, and 2 ** 7 
deviſed it to Robert Archer his fon for life, and after to the right « , . e 
« and next heir male of the ſaid Robert, and to the heirs males of * arr, ard 
the body of ſuch a right and n2xt heir male of Reuert; and found. Niet mais 
further, that at the time of this deviſe, Robert had iſſue John his 27 m 7 of p 
_ eldeſt ſon. The deviſor died; Kober:t entered, and infeoffed Kent 32 24 
with warranty; 7:hn enters ; Kent re- enters after Robert's death ; takes an eſtate 
and John re-enters uvon him, &c. Et V upon all this matter, the fo: liſe, and the 
eſtate of Kent be lawful or not, and that Joh is to be barred ? was demainder over 
tl ſti ( 15 coating ent, 

* gue em. - 3 : though he has t 
Firſt, Whether this bs an eſtate tail, or for life only, in Robert fon living at 
Secondly, Whether this warranty deſcending upon John, being the time of the 

an infant (as it was found he was), ſhall bind him, becauſe he could vie: ißt hele- 
not enter during the life of his father ? | ates rage 
Thirdly, The warranty deſcending, and the right of remainder 8 
veſting all at one time, Which of them hall be preferred? the remainder 
DzEew, for the avowart, moved, that it is an eſtate tail in Robert, is deſtroyed. 
becauſe the remainder is limited to his next heir male immediate; e, 34. 


as in the caſe 39. 4/i/e, deviſe to one et uni hared! de corpore, &c. t. Co. 66. b. 


was taken to be an eſtate tail; th» remainder alio thould otherwiſe Ce- Lit. 22. a 


be in abeyance, which the law avoids : if it alſo were not an eſtate Rob. 5 * 
tail, it is void; for the remainder ſhall never be in ee during the 6. 82 
particular eſtate.— But ALL THE Jusricks, OWEN ab/ente, held, 2. Leon. 219. 
that Robert the father had but an eſtate for lite ; for ſo are the - Roll- Ab. 827. 
words plainly ; and the right heir ſhall take it as a purchaſor.— —— _ 
BEAUMOND held, mag” — 1 ſhall take it, and the remainder ſhall — 5 
veſt in him preſently, living the father; for the remainder is li- 2. Sid. 57. 
mited “ to the right and next heir of the father ;” which words 3. Will. zoo. 
being in a will ſhall be taken according to the intent of the de- Fern. 102. 24% 
viſor, viz. to him who was then heir- apparent; for he is, in the 

intention of a plain man, the right and next heir. But AxDERSON 

and W ALMSLEY againſt him in this point, and that this remain- 

der ſhould be expectant: but it was admitted by them, that this 

remainder being depending upon an infant, is good envugh.— 
ANDERSON held, that the warranty ſhould not bind; for a war- 

ranty ſhall not bind a right, but wnere he who ſhould be bound 

thereby had time to avoid it by his entry: and therefore it was ad- 

judged in the queen's bench, where land was given to baron and 

feme for take Hives the remainder, to the next heir male of the 

body of the baron, the remainder to the baron and ſeme in tail, 

the baren levied a fine with warranty, that the fine ſhould not bar 

the heir male, for he had not time to avoid it during the life of the 

baron.—W ALMSLEY held, that this feoffment of itſelf deſtroys 

the remainder, ſo as it never ſhall come in gfe the warranty alſo 

deſtroys the remainder, and it is not like to a former right: and if 

the making of a collateral warranty be a tort, it is before the right 

accrucd unto him; and therefore the remainder here is not to be 


Gg3 regarded 


_—— — —— — (— — —«⁵˙ — u — — 
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— 4 regarded as an ancient right. And I have the report of a caſe in 
27, this court, where a ſfeme: tenant for life, the remainder to the right 
heir of the baron, the baron made a feoffment with warranty, the 


opinion of Dyæ and others was, that the right heir of the baron 


ſhauld be bound thereby.—Bz aumonp. The warranty cannot 
bar, if there be a remainder in expectancy; becauſe a warranty 
-- ought-always to bind him who hath right of entry or of action: 
4. Co. 66. b. and here he hath not any of them in his father's — but the 
feoffment of itſelf deſtroyed it, becauſe it never came in eſſe. Et 
edjournatur. Afterwards in Trin. 38. Eliz. it was adi udged for the 
avowant, that this remainder by this feoffment and warranty (a) 

was deſtroyed and barred. Fide 1. Co. 66. | 

() See 4. Ann. c. 16. .. 21. 2. Wilſ. 322, 


1 Palmer 407% Wolley. 


Love is not AET ION SUR TROVER.—4A preſcription was alledged, 
a mar ket overt that every ſhop in T:ndon ſhould be ſaid to be a market 
— 2 overt for all wares there ſold ; which the Court upon the firſt mo- 
— pur- tion conceived to be too general and unreaſonable a cuſtom.— 
5. 2 any thing which appertains not to his trade, as to buy plate in a 


Pop. 84. mercer or draper's ſhop, it is not a market overt as to that purpoſe ; 


- 


7. And. 344 fo if the ſale be in a back ops or 1n another place not open, no 
Moor, 36. property ſhall be changed by ſuch ſale. 


Cro. Jac. 68. | See 1. Jac. 1. c. 21. Stra. 1187. 1. Peer. Will, 8. 3. Atk. 44. 

cas 22. Fox againſt Carlyne. 
Entry conge- ROWNLOW, the prethonctary, ſhewed me a record, Trinity 
able. | Term, 37. Eliz. Rell 927. in C. B. Fox v. Carlyne, where upon 


a ſpecial verdict the caſe was, That one deviſed land for years to 
FJ. S. reddend” ct folvend"” 205. annuatim at Mich. to J. D. and for 
non-payment of that ſum the heir entered. ſuppoſing that thoſe 
have, 205; words made a condition, and that the condition was broken, and 


congeable. 


Cark I, | Stubbings againſt Rotheram. | 
Michaelmas Term, 37. 38. Blix. — In the Exchequer Chamber. 


Neither d- ror E RROR upon a judgment given in an 2 np againſt an exe- 


aſumpſit will lie cutor upon a promiſe of the teſtator's. Where the plaintiff 
eee declared, that the teſtator in conſideration of marriage promiſed to 
— the Pay to the 1 an hundred pounds; and for not performing 
teſtator's in this promiſe brought the action; and judgment there given for 
conſideration of the laintif, And this matter was aſſigned for error, I hat the 
A Action lay not againſt an executor, —An all THE JUsTICEs and 
Soles. Barons (except CLERK, Baron) held it to be erroneous, for this 

cauſe. For ANDERSON ſaid, the reaſon why debt lies not againſt 
$ > 23- an executor upon the contract of the teſtator's, is becauſe the law 


Co. 87 a. ces- . | ” 
5 doth not intend that he is privy thereto, or can have notice there- 


cp. 28%. 35 f. Of; and he cannot gage his law for ſuch a debt as the teſtator might: 


and when debt will not lie, it is not fit that this action upon a 
bare promiſe ſhould tie him; for it ſtands all upon one reaſon ; and 
if theſe actions ſhould be allowable, it would be very miſchievous. 
Wherefore the judgment was reverſed. Quære, Whether a re- 
covery in this action againſt an executor is allowable againſt a 


or debt 


— 


Axpknxsox faid, it bad been agreed, that if one buys in a ſhop 


that he therefore might enter. And his entry was adjudged 
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debt upon an obligation, if it ſhould be an adminiſtration ; for it STv»#ixcs 
would be then miſchievous to creditors; and if it ſhould not be ,, 959" = 
an adminiſtration, it would be then miſchievous to executors, — 
that they ſhould be charged therein, and have not allowance thereof 

againſt other creditors ; for it may be that at the time of the reco- 

very they did not know of other debts. Nor g. This Term the 

like judgment was given betwixt Grygys and Helhouſe, in an action 

brought againſt an adminiſtrator upon a promiſe of the inteſtate's 

to pay monies, &c. 


Chamberlayn againſt Nichols. Carr 2, 


ERROR upon a judgment in debt upon an obligation. The The pleaof pay- 
error aſſigned was, Becauſe the obligation being ſingle, the went — 
defendant 1 payment without an acguittance; and iſſue taken mag png 
thereupon, and found for the plaintiff, and judgment accordingly ; gngle bond is 
whereas it is not any plea, and ſo the iſſue taken upon a void and bad upon de- 
no plea, and therefore an ill and void trial; and therefore the judg- murrer, but 
ment thereupon is erroneous, —Bur ALL THE JUSTICES and BA- — — 
RONS held, although it were an // pla (a), upon which the plain- Ante, 15. 228. 
tiff might have demurred, yet an iſſue being taken and found by 259. 367. 440. 
verdict, it is holpen by the ſtatute ; and the truth is, there was Yoſt. 456. 458. 
not any payment : wherefore the judgment is well given according- 27. 777: 716. 
ly. And the judgment was affirmed. +4 

5. Co. 43. a. Cro. Jac. $6. 312, Ld. Raym. go, 8.C. Moor, 632. 


(a) A void plea is not aided by 32, Hen. 8, c. 30. 1. Com. Dig. 332. 


Philips againſt Sackford. | Cars Y | 
Eafter Term, 36. Eliz. Rell 488. ; 
ERROR of a judgment in an aſumpſit. Where the plaintiff de- A promiſe io 
clares, that in conſideration the plaintiff would forbear to forbear indef- 
ſue one Brediman for twenty pounds debt which he owed unto ½ is nora 
him, that he aſſumed to pay the aforeſaid twenty pounds before 2 — 
Michaelmas; and alledgeth in facto, that from the time of the 4% but where a : 
ſumpfit, abſtinuit from ſuing him, et adhuc ab/linet ; and after nou time certain is 
aſſump/it pleaded, and found for him, it was adjudged for the plaintiff, e tor pay- 
The F irſt Error aſſigned was, Becauſe he alledgeth not any yi? —— 
» 4 2 . ore the day is 
requeſt, but generally /iczt ſepius requiſitus, &c.—-Sed non allocatur; not neceſlary. 
for where a time certain is limited tor the payment of any thing, 
he never ſhall alledge a requeſt beſore the day; but otherwiſe it is 
where it is -4ncertain..  _— - | 
A SECOND ERORR aſſigned was, That the conſideration that he poſt. 561. 
would forbear, &c. and ſheweth not for what time, is not a ſufh- Ante, 387. 
cient conſideration; for it may be, that he forbore but for a quar- * Cr. 683. 
ter of an hour, or other ſmall time: and although it were alledged - 2 
quid abſtinuit, et adhuc abſtinet, that will not help it. And of that 1. Rol. — 
point THE 0 USTICEs doubted ; but the greater part held, that it i 
was not a ſufficient conſideration. Sed adjournatur.—And after- 


wards for this cauſe it was reverſed. 
Bingham againſt Smeatkwick. | Cart 4+ 
Hilary Term, 37. Elis. Roll 362. | 
RROR of NN in an ejecbione firmæ. Where S. declares Spec 
I 


of a leaſe of Will. Yerbury, 13. April, 36. Eliz. of the lands in pleading. 
queſtion for three years, | 
Gg4 The 


— OD — — 
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Bixenau 


Sutarkwiex. 


* 
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The defendant faith, that Jong time before Will. Verbury the 


leſſor had any thing, one Thomas Chafſyn was thereof ſeiſed in fee, 
and 25. March, 24. Eliz. let them to John Terbury for twenty-one 
years ; which Jebn Yerbury, 3. 2 2. Elia. let them to Will. 


Terbury for eight . if one Arthur Yerbury ſhould fo long live; 
that the ſaid Jy. erbury being ſo poſſeſſed, the reverſion over to 
Jabn Terbury, that John Yerbury, the 11. July, 33. Elia. died in- 
teſtate ; that adminiſtration of all the goods of John Yerbury were 


committed by the archbiſhop of Canterbury, becauſe he died poſ- 


ſeſſed of divers goods in divers dioceſes within the province of Can- 
terbury, to Henry Blake ; that William Terbury fo being poſſeſſed, 
Jet, as it is alledged in the declaration; that afterwards, viz. 
15. April, 36, Eliz. Arthur Terbwry died; whereupon the defendant, 
as ſervant to Henry Blake, and by his command, ejefted him. Et 
hee, &c.— The plaintiff replies, confeſſing the leaſe to John Ler- 
bury; but further faith, that the ſaid 7 Terbury, 30. Fan. 30. Eliz. 
granted all his intereſt to Arthur Jerbury; that the ſaid Arthur Ter- 
bury, 31. July, 35. Eliz. died fnteſtate ; that the archbiſhop of Can- 
terbury, 27. Aug. 35. Eliz. committed the adminiſtration of all the 
goods of Arthur Terbury to the ſaid William Yerbury, who by force 
thereof entered and e a leaſe prout in the declaration, &c.; and 
traverſes, that the ſaid John Terbury let it to il. Terbury for eight 
years, prout in bar. Upon this iſſue was joined, and found for the 
plaintiff, and judgment given for him. 

The Error aſſigned was, That he had traverſed that eſtate which 
was an eſtate determined, and by him in his replication avoided 
before; for he in his replication affirms, that the ſaid John er- 
bury, 30. Eliz. &c. (which is before the leaſe alledged to be made 
to Mill. Terbury) had granted all his eſtate to Arthur 1 erbury, under 
whom he made title; then although afterwards he makes this leaſe 
to Will. Terbury, it is not material, fo he hath well avoided it; then 
the traverſe is idle, and iffue joined upon a vain matter; and then 
the verdi@ thereupon ill, and the judgment erroneous ; and there- 
fore it is like an iſſue taken upon a colour given in an action of 
treſpaſs, that if it be tried, yet it is a jeofail, and not remedied by 
the ſtatute. SO 

But ALL THE JUsTICEs and BARONS, EE ALEE, held, 
that although it be an ill traverſe, and an ill ifſue joined (as it is 
agreed by them all that it was), yet being tried, and verdi& given, 
it is aided by the ſtatute of jcofails, and the judgment thereupon 
is well given. : 
A sEconD ERROR aſſigned was (but that was ore tenus), That 
in the replication the plaintiff hath not made any good title; for 


he conveys to himſelf title as adminiſtrator of the goods of Arthur 


Terbury, committed unto him by the archbiſhop of Canterbury ; 
and he doth not ſhew that the archbiſhop was ordinary, nor that 
the inteſtate had goods in divers dioceſes ; and if he had not, the 
archbiſhop bad no authority to commit adminiſtration ; and then 
he hath not any title, and judgment ought to be given againſt 
him. 


But ALL THE JUsTICEs,cxcept W ALMSLEY, held, that in re- 


d it was in the replication, and but the inducement of a tra- 
verſe, wherein if he had not made any title at all, but had ſaid, 


that Mill. Tirbury made the leaſe unto bim freut in the declara- 


tion, 


. 
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tion, and traverſed, A880 uE Hoc that J. Yerbury let unto him Bixevau 
during the life of A. Yerbury, it had been good enough; wherefore 4. 
the making of an inſufficient title in his inducement to the tra- Kiek. 
verſe is not material, eſpecially being after verdi& found : but 

they held, that ſuch manner of pleading had not been good, un- 

leſs he had averred, that he had aſſets in divers dioceſes; or that Ant. 6, 

it was within the dioceſe of Canterbury, or that he was loci illius 

ordinarius ; but for the reaſons aforeſaid the judgment was good 

enough, and not to be reverſed. 

But it was moved by Cok E, the Queen's Attorney, that the commit- An adminiſtra- 
ting of adminiſtration being by the archbiſhop, although he had tion dy an arch- 
not goods in divers dioceſes, becauſe it is in his province wherein — n 
he hath juriſdiction, is not void, but only voidable bo ſentence; and e ravine 
it is not like to an adminiſtration committed by another biſhop of to warrant it, 
the goods of a man who died in another dioceſe, or who had is void. 
goods in divers dioceſes; and this difference hath been taken Ante, 283.315. 
and agreed in the queen's bench, and therefore the plea is well #5”: 
enough.—But THE JusT1CEs faid, that it was all one, and that 5- Co. 30. 
the adminiſtration is void in both cafes, and not avoidable only. = _ 735 
But yet for the reaſons aforeſaid, they held that it was not error; 2. I. , 38. 
but the judgment was affirmed. / ide 30. len. b. N. 13. Plotud. 277. 1.Salk. 39. 


10. Hen. 7. pl. 8. 5. Co. 30. — 88 41. 
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| . 5 > CC 
| Sir John Popham, Kut. Chief Fuftice. ns 
| Sir Francis Gawdy, Kut. 0 pr 
| John Clench, F/q. | C Juſtices. | 
| Edward Fenner, E. 
Sir Edward Coke, Kat. Attorney General. F 
Sir Thomas Fleming, Knt. Solicitor General. — 
. di 
; he 
_ 
8 | Carbyſon againſt Pearſon. T 
If iſſue be join · RE SPASS for the taking of his beaſts, viz. four cows, in a > 
ed upon a pre place called Breachleys, and chafing and impounding them 4 
e — without cauſe. The defendant joftißes, as in his freehold, 


would be bad, for damage feaſant. The plaintiff by replication ſhews, that he is, 
it will be aided and time whereof, &c. was ſeiſed of a meſſuage and twenty acres of 
after verdit by land in D. and that he and all whole, &c. have had from time, &c. 
32. Hen. 8. c. 3o. common for all his beaſts levant et couchant upon the ſaid tenements, 


Ates 445. 455. Kc. in the place WHERE, every year after the ſown corn was wi 

1. Co. Dig. 331. ſevered and carried away until it was re-fown ;_and that he there, mi 

Gilbert's C. P. after the corn was ſevered and carried away, put in his ſaid beaſts By 

3 324. into the place WHERE, &c. tende communia ſua prædicta, &c. The ma 

|| : iſſue was taken upon 4 and found for the plaintiff: hai 
| and now moved in arre of judgment, that the replication was for 
I not good; and fo the plaintiff ought not to have judgment, be- bet 
| | cauſc he faith, that he put in his cattle after the corn ſevered and wh 
N carried away, and faith not that it was before the land was re- for 
| ſown ; for otherwiſe he had no title to common. lay 
4 SECONDLY, Becauſe he avers not that thoſe cattle were levant we 
(| et couchant upon the land aforeſaid ; for otherwiſe he cannot uſe the 
| common with them, nor hath not ſufficiently intitled himſelf to hel 
- put them in; and in proof thereof vduched 10. Edw. 3. 7 „56. and wr 

the Precedents in the Book of Entries, Treſpaſs in Common, 9. & 11. * oth 

| But all THE JusTicEs held, that in regard iſſue is taken upon foll 

| the N although perad venture the plea is ill, and ought (i 

| | to be adjudged againſt the plaintiff, if he had demurred thereupon that 


for this cauſe; yet it now ſhall be taken to be good enough, and to 
be holpen by intendment, when it is ſaid that he put them in 


utendo communia ſua prædicta, that it was at ſuch a time as the 
'' common 1s to be uſed, and with ſuch beaſts as are there to uſe the A 
F | common. Wherefore, without any great argument, becauſe it tio! 
| was after verdict, and might be well intended, and ſo aided by the nex 
ſtatutes of jeofails, it was adjudged for the plaintiff. FS. dan 
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Serle againſt Roſſe. 
ERROR of a judgment given in the queen's bench upon an a t does 
ſumpfit againſt an executor. And declares, that the teſtator, in —— 
conſideration of ſuch a marriage, aſſumed to pay to the pl ntiff mite 8 
twenty pounds. The error aſſigned was, Becauſe this action lies teftator. 


not againit an executor for the non- performance of the teſtator's Ante, 127. 456. 


promiſe.— And for this cauſe the judgment was reverſed. Vide ccatra, 
a ; Cowp. 375. 
Fenner againſt Plaſket and Green. Caze 3. 


Micbacimas Term, 37. & 38. Eliz. Roll 290. 


R ESCOUS: The plaintiff declares, that a rent-charge in fee In an aQion for 
was granted to the feme of the plaintiff, and to Ed. Co/ins her ate which pre- 
firſt huſband; and that Ad. Coins died, and ſhe took the plaintiff Ns reme- 
to huſband ; and for rent arrcar durante viduitate of his feme he 274 2 
diſtrained ; and upon re/coz5 brought this action. The detericant huſband may 
hereupon demurred in lav; but ſhewed not any cauſe of his de- fue alone, or 
murrer. But the principal cauſe (as J heard) was, that his eme "Mey may join. 


was not joined in the action; the diſtreſs being taken for rent due Moor, 424. 


dum ſola fuit.— But notwithftanding it was adjudged for the plaintiff; © 


ro, Car. 419. 


for it is a tort done to the baron, for which hie might have an action 
ſole, or may join his feme therein, becauſe it ariſeth upon a duty 


To Ivſt. 553. 


Strange, 229. 
1. Bac. Ab 304. 


due unto her before the coverture; but it is at his election. 


Rolls ogainf Germine. Ca 4. 
| Ante, Page 425. Caſe 34. 
THE caſe being now moved again, GAD continued his opinion, An aQicn of 
that debt lies not againſt an executor upon a ſimple contract debt will nor 
with the teſtator, although he acknowledgeth the contract, or ad- lie by an attor- 
mits thereof; but the Court ex e ought to abate the writ. — 
But Poru Au and FENNER 2 contra. But then there was another cutor upon a 
matter moved, that this action of debt would not have lain if it contract of the 
had been brought againſt the teſtator himſelf for part thereof, viz. teſtator far tees) 
for ſo much as he expended as ſolicitor in ſuits in the queen's 7 0nd 
bench ; for thoſe are not allowable by the law, for ſuch fees e R 
which he expends in ſuch buſineſs, and therefore no action lies Poſt. 760. $04. 


for them; but an attorney in ſuch caſes where he is attorney, may, had et; - 


lay out fees, and have debt for them (4). — And of this opinion Moor, 356. 
were PoryHam, CLENCH and Gap; but FEXNER doubted Cro. Jac. gat. 
thereof. —Afterwards, in Pa/ch. 38. Eliz. being moved again, they Cro. Car. 19. 
held their opinion, that for thoſe tees the action lay not; ſo the Cop 373. 
writ was abateable in all: and therefore they gave rule, that if 
other matter were not ſhewn the fourth day in Trinity Term 
following, that judgment ſhould be reverſed. 

(6) But now by 2. Geo, 2. C 23. ſ. 10. an attorney may praQiſe in other courts than 
that in which he is admitted. 


: Wilſon againft Packman. 
Hilary Term, 37. Eliz. Roll 416. 


ACTION SUR TROVER and converſion of goods. Upon ,,;iaraior 


Cass 3. 


demurrer the cafe was, The ordinary committed adminiſtra- regu ariyg - 
tion of the goods of an inteſtate to the defendant ; afterwards the ed, though to an 


next of kin ſues citation in the court chriſtian againſt the defen- 22 per- 
dant, to repeal that adminiſtration ; and he pendente lite ſells — — 1 
upon citation, will authoriſe all acts done, even pendente lite, by the firſt adminiitrator. Ante, 163, 
rot. 565. ; 5 0 | | 
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Wrz.zown thoſe goods; and afterwards his adminiſtration is repealed, and 

ge, adminiſtration committed to the plaintiff ; who for this conver- 

Pocken. Gon pendente lite brings this action. It was moved for the defen- 

. Rol. Ab. 30 dane, that this action lies not; and the adminiſtration at the com- 

6. Co. 18, x9. mon law is well committed; and the ſtatute doth not alter tlie 

Moor,z96.636. law in this point, but gives a penalty againſt the ordinary, if he 

Salk. 38. commits them not to the next of kin; and the adminiſtrator, 

2. Lev. 90. 55, until adminiſtration repealed, hath an abſolute authority to diſ- 

ſe of the goods as he pleaſes.— TAN TIELD ? contra. The conver- 

on pendente lite in court chriſtian is not lawful, but is a tort to 

Style, 10, the plaintiff, and that the fentence there proves ; which is, that 

Latch. 679 all — attempted or done pendente ite ſhall be void; and the 

1. Wood's Con. Juſtices ought to have regard to the civil law in this point, as in 

88. 27. Hen. 6. Gard. 118. 2. Rich. 2. Quare Impedit” 143. and 

2. Stra 917. 4. Hen. 7. pl. 13. And by the ſentence it appears, that the admi- 

Fig. 202. niſtration is revoked, as if it never had been; and upon this reaſon 

AH it is in Dyer, 339- where an adminiſtrator recovered a debt, and 

3” At. 285, Afterwards another procured himſelf to be joined in the adminiſtra- 

Id.Raym.634. tion, and releaſed the debt; and aiterwards it being revoked, this 

releaſe was not any bar to the execution: and Mich. 35. & 36. 

Eliz. in the common pleas, betwixt I bite and Cary, this very 

int was in queſtion; and adjudged that the action lay.— 

GawDyY. The action well lies, for the ſentence doth not repcal 

mean acts done by an adminiſtrator, which are for the inteſtate's 

benefit: but foraſmuch as thefe goods were not converted or 

employed for the inteſtate's ule, it is rcaſonable that he ſhould 

be charged for them. —Pornam and FExNER ? contra. For the 

adminiſtrator hath an abſolute and lawful intereſt and power to 

diſpoſe of the goods until the repeal be made; and it is not like 

to an appeal upon a ſentence, for that makes it as no ſentence: 

but the appeal of the letters of adminiftration doth not avoid it ab 

initio, and make a lawful act tortious ; hut rather, in this caſe, the 

new adminiſtrator ſhall have an a:compt for the monies received. 

And the words in the ſentence are not to be regarded; for they are 

ordinary in all ſentences. So he having the goods lawfully, and 

converting them lawfully, ſhall not antwer for them as for a tort 

done.—And PorHam here ſaid, it adminiſtration being com- 

mitted, the ordinary commits new adminiſtration, it is a repeal of 

„) And. 303. the former without any ſentence of appeal (a); and if the firtt 

„50. adminiſtrator waſte the goods, the debtee ſhall have the action 

3. Sa'k. 38. Sed agaimſt him; and if he pleads that adminiſtration is committed 

uy qi over, he may well by his replication maintain it, becauſe he 

1. Kd. . waſted the goods when he was adminiſtrator. Wherefore, &c. 

1. Peers Will. Et adjournatur.—But aſterwards the action was diſcontinued by the 

42 plaintiff, 6, Co. 18. 

Carr 6. | Curteis againſt Savel and three Others, 


If an app:llant A PPEAL for the death of her huſband. Upon ſeveral iſſues 
benon-ſuited by = A pleaded, the plaintiff was non-ſuited upon a trial againſt the 
— one; and, Whether that ſhould be a non-fait againſt the reſt ? was 
others 2s to the the queſtion.— And THE WHOLE Cour held it to be a non-ſuit 
avpezl. againſt them all: whezefore, as to the ſuit of the party, it was 
Poſt. 455, fuled that he ſhould be diſcharged : but held, that the others wha 
2. Roll. Ab. 233. were not tried, mould be arraigned upon the declaratian Kt the 
Dyer, 12. queen's ſuit, 

1. Init. 133. 1, 81d. 378. 2. Hawk. 223. 30 / 
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Aſcue againſt Hollingworth. 

Ante, Page 355. Caſe 14.—C. B. Trinity Term, 37. Eliz; Rell 392. 
ERROR of a judgment in the common pleas in debt. The caſe A ſtatute ſtaple 

was, That Aſcue was bound to Hollingworth in a ſtatute ſtaple "99 25 a recog- 
acknowledged before the mayor of Lincoln in 2001. and Aſcue gucg a, an det. 
thereto put his ſeal, and the feal uſed at Linceln for one hundred gation. 
years for that purpoſe was alſo put thereto; but becauſe it was Ante, 355. 
not enſealed with a {ſeal of two parts, according to the ſtatute of Foſt. 494. 544 
Acton Burnel, 13. Edw. 1. c. 4. it was ruled in an audita querela be- 
tween the ſaid parties, that it was void as a ſtatute. Whereupon 2 * 
Hollingworth brought his action of debt thereupon as upon an obli- — 
gation : and all this matter being diſcloſed, and a demurrer joined Moor, 425. 
thereupon, it was adjudged for the plaintiff. Aſcue the defendant there- 1. Hob. 196. 
upon brought error; and aſſigned for error the very point in law, 2 — — 
that this was not an obligation, and that debt lies not thereupon; — * 8 
and no other cauſe was moved for error. — And it was now argued Cowp. 594. 
by PupkryY for the plaintiff, and by YELVER TON, ſcrjcant, for the 2. Roll. 56. 
defendant. —G Aw D held, that debt tics not hereupon as upon an 
obligation; for when a thing is void in the principal and ſuperior 
operation thereof (as it hath been adjudged here, that it is void as 
a ſtatute), it cannot be good in an interior: as 33. Hen. 8. fol. 50. 
a pardon of petit-treaſon was no diſcharge of murder; and Blunt 
. Andrews, bargain and ſale of land and all the woods and under- 
woods, the deed not being cnrolled, it cannot enure as a grant of 
the wood: and although the books be, that debt lies upon a ſta- 
tute, &c. yet he ought to declare tnereof as upon a record, and 
not as upon an obligation (and fo all the prothonotaries atirraed 
to have been always their courſe).—FENNER accord. It is not 
an obligation; for a non , /aclum cannot be pleaded in this action: 
and although it were ſealed by the conuſor, it never was delivered 
by him as his deed ; but he only acknowledged it before the mayor, 
which is not of any effect to make it to be his deed. —CLencn. 
There are words obligatory in a ſtatute as well as in an obligation; 
alſo in the end he binds his lands and goods, and the acknowledge- 
ment makes it afterwards to be a ſtatute; fo it is an obligation, 
and more. And pe/ito, that he had ſegled and delivered it as his 
deed, and had not acknowledged it, it is no queſtion but it had 
been a good obligation ; and although peradventure it had been 
a good ſtatute, debt had not lain thereupon as upon an obli- 

ation, but as upon a record; yet now when it never was any 
— he conceived it might well be ſued as an obligation. — 
Wherefore (PO HAM ab/ente) adjournatur (a). — _ ts 
Sce 23. Hen, 8. c. 6. and 27. Eliz. c. 4. 


Haddon againft Arrowſmith. e 1 
JECTIONE FIRMYE. Upon a ſpecial verdict the caſe was, The pete mem 
queen being lady of the manor of /Ymterboure grants licence ;cence to make 
by her ſteward to a copy-holder for life within the manor, to a leaſe for three 
make a leaſe for three years, 7 he live ſo long. He lets the land to years, if he live 
the plaintiff for three years abſolutely, who upon ejectment by a/* u and be 
ſtranger brought this ation.—STEPHENS for the * argued — 


. —_—_ -* for three years 
that this leaſe was not according to his licence, and therefore it is he! 


Cass 7, 


not warranted thereby; for an authority ought preciſely to be pur- yer the leafs is | 


ſued, and then an ejc#ione firme in this caſe lies not: for although Fd and the 
it hath been here adjudged, that leſſee for years of a copyhold — | 
but a copyholder in ſee muſt purſue a licence ſtrictiy. Ante, 305.457. Pott. (469) 483. 535- 676. 717. 
723, 1. Roll. Abr. 33t. Cro. Jac. 437. Owen, 73. Moor, 134. Poph. 195. 4. Co. ab. Oilb. Ten. 
114. Cowp. 26. Dougl. 33. 492. 565, 1. T. Rep. 705 2. T. Nep. 241. 380. 781. 


„ 
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Harden Which is made without licence of the lord being a common per- 
again ſon might maintain an ejefione firme, becauſe hie is leſſee, againſt 
Anzownnirn. all but the lord, yet when the queen is fignioreſs it is otherwiſc ; 
for the copyholder cannot diſſeiſe the queen; wherefore it cannot 

be a good leaſe; for nothing paſſed from the cepyholder to the 
lefſee.—ATKINSON ? contra. For thefe words, © if he live fo 
long.“ are but to ſhew how long the leafe is to continue, which 

is no more than what the law appoints, and therefore good enough. 
Wherefore, &c.—Of that opinion was all THE Cour; for the 
limitation, that he ſhall make a leaſe for three years, if he ſo long 

live, are but words of ſurpluſage, and no more than the law 

faith ; and then the words of the party, “ if he live ſo long,“ if 

they had been in the leaſe, had been vain. The difference in this 

caſe will be betwixt a copyholder in fee and a copyholder for life; 

for if ſuch licence had been granted to a copyholder in fee, and he 

had granted it for three years abſolutely, that had not been war- 

ranted by the licence; for the intent was to give him licence, but 

not to hurt the heir; and without theſe words in the leaſe, the 

leaſe is good, and ſhall bind the heir: but it is otherwiſe of a 
copyholder for lite; for the law without theſe words determines 

the leaſe by his death. —Ga wvy faid, admitting it to be not war- 

ranted by the licence, vet the leſſee may well maintain this action; 

for there is not any difference betwixt a leaſe made by a copy- 

holder where the queen is ſignioreſs of the manor, and where a 
common perſon ; for in both cafes the leaſe is good betwixt the 

leffor and leſſee, and againſt al! ſtrangers. Puod FENNER conceſ/it, 


but CL EN denied, and Porn am ſpake not to that point.— And 


FENNER ſaid, that a lord cannot limit a condition in his licence; 
for he gives nothing, but only diſpenſeth with the forfeiture, and 
all the eſtate paſſeth from the copyholder ; wherefore he could not 
annex thereto a condition, no more than the heir might aſſign 
Ante, 451. dower upon condition, or an executor deliver a legacy condition- 
ally: and PoynaM thereto agreed. But here this is not a con- 
dition, bat a limitation of the eſtate, which he might well limit. 
But in the principal point they all agreed. Wherefore it was ad- 
| judged for the plaintiff. -» N 
Casr 9. Smith againſt Freeman. | 
DiſtriSienem RROR upon a judgment in waſte. The writ recites the ſta- 
tor de ftrucororem tute, quid nullus faciat vaſlum Tvenditionem ſeu diſtrifionem, 
in an original where it ſhou'd be de/iruttionem. And it was prayed that it might 


b — be amended, for it is but the default of the clerk.— And it was held 


Ants, 119, by 41.1 THE Cougar, thatit could not beamended, becauſe it i in 


dhe original writ. 5. Co. 45. | 
5. Co. 45. a. Ld. Ray. 1515. Stra. 787. Cowp. 229. Douyl. 194. 1. Term Rep. 235. 237. 


Cart 10. Green again Wilcoks. 
|; Michaelmas Term, 37. & 38. Elix. Roll 332. 

An executor EBT againſt an executor. The defendant pleads, that hang- 
may confeſs a ing this action J. S. brought another action of debt for an 
* n hundred pounds, true debt of the teſtator's, which action he had 
ana8ion by confeſſed; and that he had riens inter maynes beſide to ſatisfy that 
another; and en judgment. The plaintiff, prbteſlando that it was not a true debt, for 
this judgment replication ſaith, that this recovery was by covin to defeat him of 

—— his action. And it was thereupon demurred in law, becauſe he 
— is oughit to anſwer thereto, if it be a true debt; and if ſo, it cannot 
without traver- be recovered by couin, and ſo the covin is not iſſuable.— But ALI. 
ſing that it was for a juſt debt. Sed vide ante, 41, 1. Lutwyche, 662. Dr. & St. 77. Moor, 679. 
905. Sid. 21. 1. Leon. 63. 2. Ven. Brow nl... 2203. 
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Taz Cour held, that the replication was good enough; for if Grrrx 
the recovery be not by covin, the plaintiff is barrable, and there- 2 
fore it is the principal matter to be anſwered ; and the conuſance WIr cox. 
of the action is not material, viz. whether it be a true debt, and 
an action truly purſued; and a recovery may be covrnous, although 
it be upon a true obligation. As Mich. 36. & 37. Eli. in Sarah de 
Banhautt's Caſe in this court, where the teſtator was obliged in an 
obligation (with an intent to defraud creditors) to pay a thouſand 
pounds; the obligee brings debt thereupon in ¶indſor court againſt 
the executrix, and recovered ; and it was pleaded in bar here; and 
the iſſue was, Whether the recovery were by covin by rule of the 

Court? and found againſt the defendant; yet there it was a true 
debt, and judgment given accordingly. So here: wherefore, &c. 
And the Court moved the parties, that the defendant ſhould 
pay coſts and waive the demurrer.— And afterwards upon a mo- | 
tion it was adjudged for the plaintiff, and error thereof brought, | 
and reverſed for the matter in law; for it cannot be a couinons re- 
covery. if the debt be true, and the covin alledged is not material. 


CR — — —ͤö — 2 
— — 


Sir Henry K nevett againſt Pool and Hawkins and Two Others. ca 11. | 
T rinity Term, 36. Eliz. Roll 326. | | 

"PF RESPASS, quare clauſum Gebe, and his corn there growing, A licence in law | 

cut and carried away. Upon not guilty pleaded, a ſpecial muſt be pleaded, | 

verdict was found; and thereupon the caſe was, Tenant 4 cannot be 

© for life, remainder for life : the tenant for life makes a leaſe for , moi * 

« years to Hawkins, who is ouſted by a ſtranger, who commits a : 

« difſeifin. The diſſeiſor makes a leaſe for years; his leſſee ſows 

the land. The tenant for life des. He in remainder (the corn 

„not being ſevered) and the firſt tenant for ycars of the tenant for 

© life, the diſſeiſor and his lefſee for years enter, and cut and 

* carry away the corn. The tenant for life in remainder brings 

* treſpaſs. Et i, &c. And found damages ſeverally for entering 

into the land, and for the corn carried away.” —As to the en- 

tering into the land, it was held clearly, that the verdi& is againſt | 

the defendant ; for although ſome of them had title to have the | 

corn, and the others in aid of him might come and enter upon i 

the land to carry the corn away, yet that is by liberty in law, which | 

ought to have been pleaded, and cannot be given in evidence, nor 

ſhall be holpen upon the verdict. And THE wHOLE Cour 

was clearly of that opinion. Wherefore as to that the plaintiff 

ſhould have judgment. | | | 


As to the corn, T ANFIEL), for the plaintyf, argued, that they Ir the lene of 1 


appertained to him in remainder, and not to the lefſee for years of tenantforliſebs 
the tenant for life; nor to the diſſeiſor nor his leſſee. 1. To diſſeiſed, and 


Hawkins, the firſt lefſee, they appertained not, becauſe they did not —— * 
ſow them at his own coſt, nor was in poſleſſion of the land at the — e 
time of his eſtate determined; and the ſole reaſon why a leſſee the tenant for 
whoſe eſtate is determinable upon an uncertainty ſhall have the em- life dies, and he- 
blements, is, becauſe as they ariſe out of his labour and coſts, the law in temainder en. 


gives him that privilege after the determination of his eſtate ; which ay progeny 


is the reaſon given in Brote, Emblements, pla. ultimo; but if he were een but 
not at the coſt and labour to ſow it, he thall not have the corn, the leſſee of the 
but he who ſhould have the land ſhall have the corn; for quicquid denant for liſe. 
plantatur ſolo, ſolo credit; and therefore if a man ſow land, and Ante, $1: 460. 
S. C. 5. Co. 85. a, Dyer, 31. Co. Lit. 35. Winch. gi, Godb. 159. 1. Cem. Dig. 599, 3. Will. 
271. Dougl. 283. ; 


— 


—— — — — 
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KnzevsTT lets it for life, and the leſſee for life dies before the corn be ſevered, 


1 = his executor ſhall not have them, but he in reverſion ; but if he 
eee --- why himſelf ſowed the land and died, it were otherwiſe. So if tenant 
Others. for lite ſows the land, and grants over his eſtate, the grantee dies 
Gi before the corn ſevered, his executor ſtall not have the corn: 
3. Roll. Abr. Which caſes Gawp and PorHar agreed. So Mich. 29. & 
727. 30. £/:z. there was a cale in this court, where a man ſowed his 
land, and deviſed his lands for life, remainder in fee ; tenant for 
life dies, the corn not ſevered; the queſtion was, Whether the 
executor or he in remainder ſhould have it? and held that he in 
remainder; which caſe they all agreed: then here this reaſon is 
ſtrong againſt the farſt leſſee that he thould not have it. But if he 
had entered, living the tenant for life, and had continued his poſ- 
ſeſſion until his death, it had been otherwiſe; for then it ſhall be 
conſtrued, as if he always had continued in poſſeſſion, and had 
ſown it himſelf; but when he did not enter, it was his folly and 
his laches to prejudice himſelf : and the diſſeiſor nor his leſſee for 
years ſhall not have them; for their eſtate is uncertainly deter- 
minable by their own tort, which the law will never regard, nor 
give any privilege thereto. Wherefore, &c.—But ALL THE Jus- 
TICES (abſente CLENCH) reſolved to the contrary, that the corn 
appertained to Hawkins, the firſt leſſee of the tenant for life; for 
he having right to it at the time of the death of the tenant for life, 
the law ſhall preſerve his title and right as if he had entered. For 
Gawpy ſaid, if he had entered in the life of the tenant for life, it 
is clear that he ſhould have had the corn. Now when he could not 
enter, the law ſupplies his entry: as 19. Hen. 6. 28. Tenant pur 
autre Fic” is diſſeiſed; he ſhall nat have treſpaſs for the mean pro- 
fits until the re-entry; but if c que vie dies, ſo as he cannot re- 
enter, the law ſhall give him the action without re-entry. Then 
leſſee for years having right to have them in the life of the tenant 
for life, it is not reaſon it ſhould be taken from him by the un- 
certainty of the death of the tenant for life ; wherefore he in the 
remainder hath no right to have them ; wherefore he ſhould not 
have his action againſt the — mk and it was therefore held, 
that the plaintiff had no cauſe to recover. — And afterwards Paſch. 
38. Elia. their opinion being again delivered openly in court, it 
was commanded that judgment ſhould be entered for the defen- 
dant, if other cauſes were not ſhewn to the contrary by the laſt 
day of the Term: and it was adjudged accordingly. 5 Co. 85. 
CasT 12. Penryn againſt Corbet. 
| Trinity Term, 37. Eliz. Roll 504. 
In an appeal of ' A PPEAL of murder, of the death of his brother. It was tried 
murder, thejury 4 1 by ifs prius in London; and all the Juſtices of the king's 
—_ ot bench fat upon it in the Guildhall in London. The jury found 
find not gviley him not guilty of the murder, but guilty of homicide: and this 
generally, r by advice of the Court they might well do; and they might 
guilty of if they would (if they thought him not guilty of the murder) have 
— found him not guilty generally, and not have ſpoken of the 
ia for the Homicide; and it is at their election in this caſe how they will 
crown, and not give their verdict. Afterwards this matter was moved in court, 
for the party, hether this verdi& was well found, and ſhould be a conviction 
| 0 ww 04 for the homicide? —Pornam ſaid, that it was ſo ruled by the 
appellant cannot enter a nonſuit, though he may a retraxit. Ante, 276. 460. Poſt, 632, Moor, 407. 
Ney 88. Latch, 273. 3. Co. 30. / | 


1. Roll. Abr. 
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advice of all the Juſtices of England in Stowel's Caſe. Vide the Caſs PN v 
of Wrott and Wiggs, where the jury found him not guilty gene- . 


rally, and would not find him guilty of the homicide, although ©2***7+ 


the evidence was pregnant, that he was guilty thereof ; yet it was 

good by the advice of all the Juſtices of both benches. "The 

defendant then pleaded the queen's pardon, and prayed to have it 

allowed : and a precedent was ſhewn, Paſch. b. liz. Rot. 33. 

Muſgrave's Caſe, where the defendant pleaded the queen's pardo 

in this very caſe, and it was allowed; although in g. Eliz. Dyer, 201. 

there was a gucre thereof, —But PornAu faid, it was a ſtrong 

precedent ; for it is hard the queen ſhould pardon that which is 

the ſuit of the party; and there is no queſtion if it had been an 

appeal of homicide, as it well might, the queen could not have 

pardoned it: whereto Cok E, the Queen's Attorney, of counſel with 

the defendant, agreed ; for it is merely the ſuit of the party. But 

here the ſuit of the party is an appeal of murder, and that wherein 

he is found guilty is not for the party, but for the queen ; where- 

fore the Court would adviſe thereof until the next Term.—After- 

wards, Paſch. 38. Eliz. the plaintiff being compounded with, 

would have been nonſuited. And the Court doubted whether it 

might be allowed, being after a general verdict, although it were 

in another Term. It was then prayed that a retraxit might be en- 

tered thereaf, And therein: alſo the Court doubted whether it 

might be (a); but they would adviſe. 

a (e) Sec 2. Hen. 4. c. 7. 2. Hawk. 267. 

| Wilkinſon's Caſe. Carr 14. 

I ILEINSON by colour of a writ de vi laicd removendd The Court may 
awarded out of the chancery, returnable in this court, was award reſtitu- 

put out of poſſeſſion by the theriff, and the poſſeſhon by that tion where poſs 

means gotten by his adverſary.—And this being fuggeſted to the — 

Court by affidavit, reſtitution was awarded: and to that purpoſe tuned. 

a precedent was ſhewn, 35. Ez. Rot. 66. between Erken/all and x 

Palmer, for the parſonage of Miberton in the county of Cambridge: Moors 462, 

in ſuch caſe, upon ſuch a ſuggeſtion, reſtitution was awarded. 


Walter againſt Dawes. Cart 14. 

' Trinity Term, 37. Eliz. Rell 458. 
A SSUMPSIT as executor to Rebert Falter his father. For that A judge of af. 

whereas the ſaid alter, the teſtator, was Juſtice of aſſiſe in the file cannot pto- 
county of Glamorgan, and two other the adjoining counties, and ſcribe for the 
that every Juſtice of affiſe there had uſed time whereof, &c. to — — 
appoint an officer called the clerk of his fines, wha hath the ingroſ- grofs his fines 
ſing of all fines within the ſaid circuit, and had 58. for the ingroſ- within the cir- 
ſing of them; the defendant, in confideration that the teſtator cuir of which 
would appoint him to that office, aſſumed to pay unto him twenty — —— — 
marks per annum, quamdiu he ſhould exerciſe it; and that the teſtator ;, mut be wr; * 
appointed him to that office; and that he executed it for three where the ofice 
years; and for non-payment of theſe twenty marks per annum, for is exerciſed. 
the three years, he brought the action. The defendant pleads, porn Wy 
that he did not exerciſe that office: and ifſue being joined there- Moor, — 
upon, and tried by a yiſne of D. in the county of Worcgſler, where cowp. 47. 
the action was brought, and found for the — this matter was 
alledged in arreſt of judgment; Becauſe this office by intendment 
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Wa LTFER 
againſt 
Da WEB. 


Cast 15. 


A huſband is 
not incitled to 
a term granted 
to anuther 

in truſt for the 
wie of his wite. 


1 Rol. 345. 
Co. Lit. 351. 2, 


CASE 16 


If a ſheriff 

take bond for 
aPPEarance at 
Weftminſtcr, and 
the Term be 
adjourned to 
Hertfard, yet 
the defendant 
muſt appear 
where t5e 

cout is held 
out cf which 
the writ iſſued. 
Moor, 450. 

See 1. Com. 
Dig. 23. 
Appearance 
moſt be 
entered. 


Cast 17. 


A caption ufen 
a (apt; utlagg- 
fur date re- 
twnabl: five 
years aficr the 
#:jze t 

ga 3. 27 d it is 
no eſcace, tho* 
the ſheriff 


ſuffor the pri 
— 0 be — Ante, 164+ 183. 271. Poſt,706,-5, C, Owen 72. 5. C, Gould, 145, 5. C. "outs 
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is to be exerciſed in the counties in Mules; and then the trial 

ought to have been in the county of Hereford, being the county 
next adjoining, and not in the county of Vorceſter.— And of that 
opinion was THE WHOLE Courr ; for although the office might 
be exerciſed in any place by ingrofling the fines in any place; yet it 
ſhall not be ſo intended to be out of the circuit, unleſs it be ex- 
preſily ſhewn. They alſo held, that this was not any office, and 
therefore the appointing him to be his clerk of the fines is not any 


conſideration to maintain this action. Wherefore without further 


argument ĩt was adjudged for the defendant, abſente Gawnv. 


Wytham againſt Waterhouſe. 

A LEASE for years was granted to the defendant to the uſe of 

the grantor's ſiſter, whom he afterwards ſhould marry ; and 

he married her accordingly, and then died. The feme takes the plain- 

tiff to hnſband, and atterwards ſhe died. The defendant takes 

adminiſtration of the plaintiff's wife's goods. The plaintiff ſued 

the defendant in chancery to havethis Term.—And it was there de- 

creed, by the advice of ALL THE JusT1Ces of England, that nei- 
ther the term nor the uſe thereof appertained to the plaintiff, 


Corbet againſt Cook. 
Alſfichaclmas Term, 37. & 38. Elix. Roll 602. 
DE: upon an obligation conditioned, that if he appeared af 
I):ftminſter fach a day, to anſwer, &c. that then, &c. (this 
was a ſheriff's bond). The defendant pleaded, that before the day 
of the return-etthe writ, the Term was adjourned to Hertford ; 
and that there he appeared ; and thereupon the plaintiff demurred, 
Alt was firſt moved, Whether this plea were good, the obligation 


being taken (as by intendment it might be) after the adjournment of 


the term, Whether he ought not to appear at /Yz/tminſter or at 
Heriford But it was held, that the obligation ſhall always relate 
to. the day and place compriſed in the writ ; for that ſhall not 
have regard to the adjournment : and yet if the Term be adjourned 
he onght to appear in the queen's bench, or otherwiſe he ſhail 
forfeit his bond; as 9. Edw. 4. is; and fo are divers precedents. 
SECONDLY, It was moved, that the plea was not good; becauſe he 
doth not conclude, prout patet de record; foralthough he appeareth, 


yet if his appearance be not entered upon record, he forteits his 
obligation, and he ought to conclude fo ; otherwiſe the plaintiff 


cannot have an anſwer thereto, to ſay nul tel record. And of that 


opinion was all THE COURT. 


Nector and Sharp, Executors of Thrower, againſt Gennet. 
| Trinity Term, 37. Eliz. Rell 178, 

OHIBITION againſt Ger»et and others, wardens of the com- 
pany: of tallow-cnandlers in Lenden; ſurmiſing, that the de- 
fendants ſued them in the court chriſtian tor a legacy of 200l. given 
to them by the teſtator of the plaintiff; and that they there plead- 
ed that their teſtator was keeper of Zwp ate, and was poſſeiſed of 
oods to the value of 32d. and no more; and was obliged in an 
obligation of 1cool.-to Spencer and Maſfam, therifts of London, that 
he thould ſafely keep the priſonets committed to his charge; and 


0 
/ 
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ſhould fave the ſheriffs harmleſs from all cſcapes, &c. and ſhews N eres 
that one He/ms was taken upon a capias utlagatum after judgment and 
in debt, and cſcaped; and debt was brought upon this eſcape po 
againſt the therif's of London, and judgment againſt them; and fo gf... * 
the obligation forleited; ſo there was riens inter maynes more than 
to ſatisfy this obligation; and becauſe the eccleſiaſtical court would , gol. ay. 
not allow of this plea, a prohibition was ſued. It was thereupon 235. 929. ; 
demurred.—ATK1N$SON, for the defendant, praved a conſultation ; 5. Co. ss. b. 
for this plea is not any plea; and therefore the court chriſtian 5 b. 
which is to take notice of our law ought not to allow it; for the CONE 
judgment in debt was 20. Eliz. and the capias utlagatum whereupon z. Built, 2<6. 
he was taken was 25. Eliz. ſo as the plaintiff could not take benc- 1. Saks, 273. 
fit thereof ; for he was not in execution for him; as one taken 2 Salk. 720. 
by a capias pro fine after the year and day, is not in execution fe wr 
for the plaintiff; as 1. Hen. 7. pl. 19. 36. Hen. G. pl. 24. quid 57 6 — 
ſuit conceſſum PER CURIAM : and then the obligation is not for- 2. Ld. Rm. 
teited, for it is not any eſcape; and therefore an action lieth not 272. 775: 
againſt the ſheriſfs; and if it be not any forfeiture, it is plain that *-Þi-Kev-846, 
this legacy ſhall be firſt paid. But the legatary by the civil law 5 C. Ps. 7. 
thould enter into bond to make reſtitution, it the obligation ſhonld 
afterwards be recovered, ſo there is not anv inconvenience to an. 
And to that the counſel on the other fide, and THE WHOLE. 
Covunr (except FEXNER) agreed, that this is no plea unleſs the ob- 
hgation is forkited) but FEWNER ſaid he doubted thereo!.—CokE. 
The difference is, when the obligation 1s for the payment of a 
lefſer ſum at a day to come, it ſhall be a good plea againſt the 
legatee before the day, for it is a duty maintenant which is in the 
condition ; as 9. Edw. 4. pl. 12. is, But otherwile it is where a 
ſtatute or obligation is for the performance of covenants, or to < 
do a collateral thing; there until it be forteited, it is not any plea 
againſt a legatee, for peradventure it never thail be forfeited, and 
may he in per petuum; and by ſuch means no will chould be perform- 
ed.—TANFIELD. The obligation is clearly forfeited ; for the con- 
dition is, that he ſha}! not ſuffer any pritoner committed to his priſon 
to eſcape, and to fave the ſheriffs indemniſied from all eſcapes, 
&c. ſo it is in the conjunctive: and then although the priſoner 
was not in execution, to as no action of debt lies for the eſcape, 

et being taken by the capias utlagatum, the ſuffering him to eſcape 
is a breach of the bond. —CoKxE. It appears by the record, that 
the capias ut/agatum was awarded 25. Eliz. and was returnable 
35. Eliz. ſo merely void, for every capias ought to be returnable 
the enſuing Term, for the miſchief which otherwiſe might befal 
the priſoner to be kept always in priſon, as appears 21.4er.7. pl. 10. 
8. Edi. 4. pl. 4. Dyer, 175. and then he was never lawfully his 
7 and might we!l let him at large. FENNER conceived that 

ing taken by proceſs, he might not diſpute whether the proceſs 
was lawfully or well awarded, but he ought by reafon thereof to 
detain him; and the ſuffering- lum to go at large is a forſeiture of 
the bond. But ALLTHE OTH#R JUSTICES to the contrary; for al- 
though peradventure this arreſting by force of this proceſs is ex- 
cuſable in falſe impriſonment by the ſheriif, 14. Hen. 8. pl. 16. 
and 11. Hen. 4. pl. 36. yet clearly it is no lawſul impriſonment: 
and as to the benefit or prejudice of a ſtranger, he ſhall neger be 
{aid to be a priſoner; and the gaoler's ſuffering him to go at large 
is lawful ; and the obligation is not forfeited thereby. Wherefore 
conſultation was awarded, 


—— 


— 
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Carr 18, Bowyer 's Caſe. 
Hilary Term, 27. Elix. Roll 350, 
On a juſtifica- N RROR upon a judgment given in an action on the caſe for 
— —ç words ſuppoſed to be ſpoken at Bridgnorth, in the county of 
be where the Salop. The defendant pleads, that he ſpake them as a witneſs upon 
juſfificationis his oath, upon an iſſue tried at Chard, in the county of Somerſet. 
pleaded. The plaintiff. replies de ſon tort demeſne, &c. and thereupon it way 
Ante, 261. tried by a venire of Bridgnorth and error thereof aſſigned, becauſe 
Gould. 188. it ought to have been by a viſue of Chard, where the juſtification 
Moor, 410. aroſe.— And it was held clearly to he a miſ-trial, and not aided by 
f. Gand. 247. the ſtatute of jeofails. Wherefore the judgment was reverſed. 
; : Vide 21. Jac. 1. c. 13. and 16, & 17. Car. 2. c. 8. 


| Carn 19. Nevell againſt Sydenham. 
An immaterial VALORE MARITAGII, _—_ Jabn Sydenham and Mary his 
allegation need * wife, daughter and heir of Buckland. Anddeclares, That the 
not he traverſed, {214 Buckland held of the queen by knight's ſervice in capite, and died, 
2 WE Mary his daughter and heir being within 14 years of age; and that 
ſcudal tenures, an office was found, and the queen ſeiſed the ward, and granted it 
Ae be- to Edward Nevell his father, who died poſſeſſed, and made him his 
longed to the executor ; whereby he was poſſeſſed, and tendered a convenable 
1 marriage to the faid Mary when ſhe was within age, viz. one 
tender? Badger, and that ſhe refuſed. Wherefore, &c.— The defendant 
Ante, 335- traverſeth the tender; and it was thereupon demurred.—After ar- 
Co. Lt. 12. Bument by the Serzeants, the Juſtices delivered their opinions ſe- 
5. Co. 126. b. — a EN and BEAUMOND held, that the plaintiff ſhould 
6. Co. 70. b. recover, becauſe the marriage appertaineth to the lord de mero jure, 
Cro. Jac. 66. without any tender, and that there needed not any tender to be 
Doygl. 668. alledged ; and when it is alledged, it is not material, for it ſhall 
never be traverſable : and that there needed not any tender, they 
relied upon the flatute of Merton, that the marriage belongs to the 
Jord de mero jure, whether ſhe will marry herſelf or not; ſo as the 
lord hath election to have the marriage, or the value of the mar- 
riage; and it is quaſi a ſervice due to the lord by reaſon of his te- 
nure, which is due of itſelf without any other act to be done by 
the lord, as well as his relief or other duty. The difference hath 
always been betwixt the double value demanded and the ſingle 
value: in the firſt, there ought to be a tender of neceſſity, becauſe 
he is to have the my upon the heir's refuſal ; but in the other 

not: it would alſo 
have it without tender; for it may be the heir might be efſaigned 
or beyond fea at the death of his anceſtor, and always after until 
full age, or a cloſe priſoner by the queen's command, ſo as the lord 
by no poſſibility can make a tender; wherefore being a duty due 
unto him, it is reaſon he ſhould have it without a tender ; and 
therefore the traverſe is not good, and the plaintiff ought to reco- 
ver.—WALMSLEY and ANDERSON very ſtrong to the contrary, 
that there ought of neceſſity to be a tender, and that it is well tra- 
verſable; for although the lord is to have the marriage of the heit 
mere jure (as the ſtatute is), it is true: but there he ought to do an 
act to have it (viz. to make tender of marriage]; for without tender 
the heir cannot make a refuſal : and it ws not reaſon the heir 
ſhow pay for the yalue of his marriagę. where perad venture he 
would willingly have accepted thercof, if it had been offered him. 
And here ought two things to be done to have the marriage: the 
ä 3 - * WL Eh $ Þ-  P 9 YE. 8 = N % one, 


\ 


be miſchievous to lords, if they ſhould nog 


4 


* 
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one, the lord's tender; the other, the heir's acceptance or re. — 
fuſal; and without the firſt act done by the lord, nothing accrues go 
unto him ; and the payment of the value of the marriage, and 
that the land ſhall be retained until he pays the value of the mar- 
riage, is a penalty inflicted upon him, as in caſe of the double va- 
lue ; and therefore it is as good reaſon that there ſhould be a tender 
in the one, as in the other caſe: and the Regifter and Natura Bre- 

&1um, and the Book of Entries, are all in point, that tender ought to 

be alledged ; and therefore there is not any reaſon to ſay it ſhould 

be vainly and idly alledged ; and the ſtatute of Merton, cap. 7. 

which is, ** / heres pro domino ſuo noluerit ſe martiare, hath been 

always expounded, that if upon requeſt he will not marry, &c. ſo 

always there ought to be the lord's requeſt. And for the miſehiefs, 

they are rather to be ſuffered than that the la ſhould be changed: 

and there would on the other fide be as great miichief to the heir; 

for if he ſhould pay for her marriage without tender, ſhe might 

radventure be one of ſuch deformity that none will marry with 

ier ; and then what reaſon is there that he ſhould pay for her 

marriage. —And W ALMSLEY ſaid, in caſe of a female it is more 

clear; for the words of the flatute of [Veftm. 1. cap. 22. which 

gives the lord two years, after ſhe hath accompliſhed her age of 

14 years, to tender her marriage, the ſtatute there is expreſly, that 

the lord ſhall tender her marriage within the time; then againit 

2 _— ſtatute, it is no reaſon he ſhould have it without ten- 

er. 
206. 2. Hen. 7. 9. 21. Edw. 4. 43. Temps,” Hen. 8. © Fer- 
feiture de 9 40. Edw. 3. 6. 31. J. 26. 3 5. Hen. 6. 
* Gard.” 71. 24. Hen. 3. Gard.” 149, 18. Edw. 3. 18. 
35. Hen. 6. 53. (a.. 22 
ſorvice is now wholly taken away by 12. Car. 2. c. 24. and converted into free and common ſoc ge. 


Wells againſt Partridge. Ca32 20. 
PFJECTIONE FIRMA of lands in Uxbridge. The parties A declaration 


were at iſſue. Upon the evidence it appeared, that the plain- — 
tiff was leſſee for three years of a copyholder; and the cuſtom of 14. * 
the manor was proved to be ſuch, that a copyholder there might let thew the ſpecial 


the land for three years —ANDERSON conceived that the leſſee of a cuſtom by 
copyholder cannot maintain an eje#tione firme in — other manner; which the leaſe 
but if he might, it is clear he ought to ſhew the eſtate of his leſſor 3 
4+ f a p . » 492» 
at the firſt, and the licence of his leffor, and the ſpecial euſtom to poſt. 483. 535. 
warrant that leaſe; for otherwiſe being a general count, it ſhall 676. 717. 728. 
be intended of a leaſe at the common law, which a copyholder co. Lit. 498.4. 
cannot make: as if the heir in Borough Exgliſh brings a mort- 4. Co. 26. 
daunceſtor, he ought to ſhew the cuſtom in his count, and declare gu. 
according thereto. And he held the action to be well maintainable; fu —_ 
8 Soz. 
but he quglit to thew the cuſtom, otherwiſe it is not good. But ud. Ten. 213. 
becauſe there was other clear matter for the defendant, it was paſ- 


ſed oyer, and the verdict found for the defendant, TH 
Knight egaiaſt Ruſhworth. Cars 21, 


entered into a bond of 2col. to the plaintiff ; and after gay 2 


= 


eee, ne ere oe - 


(4503), Hilary Term, 38. Eliz. In B. RR. 
Krienr pretending that this bond was read to the ſaid ary Ruſbuorth as 


an obligation of 100l. only and ſo void, aſſumed to the plaintiff, 


Rosnvonvu. that if he and two witneſſes would deponere before the mayor of Lincoln, 
Cro. Jac. 38 1. that the obligation was read to Mary Rufhworth as an obligation 
7. Mod. 166. of 200l. that he would pay it. Whereupon the plaintiff, with 


— 283. two others, came beſore tlie mayer of Lincoln, and there depoſed 
—y A n a book accordingly ; and hereupon brought this - 


hereto it was demurred.—-YELVERTON, for the defendant, 
moved, that this action lies not; for there is not any conſidera- 
tion beſides this oath, which is unlawful, and therefore void. 
Hearn. It is not material whether the conſideration be for the 

intiff's benefit; for it it be any charge or trouble to the de- 
tendant, it ſufficeth; as in Albanic s Caſe ; and he conceived the 
oath to be lawful enough, he being before the mayor, not only by 
his authority, but before him alſo as a witneſs. And 2. Hen. 4. 
and N. B. R. are, that if a feme ſwears that the will not ſue a cui in 
vita, the oath is not unlawful, and ſhe might be ſued pro /2/ione 
fidei in this caſe in the ſpiritual court; but becauſe the matter is 
merely temporal, the temporal court will grant a prohibition, which 
allows that the oath is lawful.— Ax DERSON. The travail of com- 
ing before the mayor 1s a very good conſideration ; and truly the 
oath is not illegal, being taken before him; and the ſmallneſs of a 
conſideration is not material, if there be any: and the caſe cited 
of 2. Hen. 4. proves that the oath is not illegal; for the ſpiritual 
court ought not to meddle therewith, being temporal. B 
woman ſwears to marry ſuch a one, and ſhe 
tian pro læſione fidei, the ſuit is lawful, and no prohibition lies in 


"# 


that caſe ; and if one takes an oath before arbitrators in the coun- 


try . which have no authority to take an eath, it hath 
been puniſhed in the ſtar- chamber, being falſe, for its falfity.— 
WALMSLEY accord. For oaths are in two manners, v/z. by com- 


pulſion, as before judges who have authority to take an oath, or | 


voluntarily by conſent of the party, which 1s alio lawful; as 

Ld. Raym. 500. 20, Edi. 4. 11. The condition of an obligation was to prove 
b. 3 e ſuch a thing before J. S. it is not to be doubted but that there it 
may well be by oath before J. S.; and the oath being taken vo- 

luntarily and without compulſion is lawful enough. And whereas 

it was objected that the word being deponere before the mayor, is a 

word incertain, for depenere is to lay down : but it was held certain 


enough; for to depoſe or lay down are in truth {pnonima's et tanta 


mount.—BEAUMOND and OwEx doubted herein at firſt; but after- 
wards they agreed with their companions, that the confideration was 
ſufficient and lawful. — Wherefore it was adjudged for the plaintiff, 


Carr 22. - Matthewſon 'again/t Lydiate. 
Ante, Page 408. Caſe 20. | 
Where ſeve- al HE caſe was now revived again upon a new action brought, 
enter into ccve - and the matter pleaded in bar as before; and a demurrer 
1 4 thereupon.—GLANVILE moved, that it was a ſcveral deed; for 
3 {eai of one every one covenanted by himſaf that the one ſhould pay, &c. and 
of the covenan- that the other ſhould pay, &c. and therefore it is as ſeveral deeds 
tors is torn of, in one piece of parchment ; and in that regard, although the deed 
ver it tall not of the one be diſcharged by the breaking off the ſeal, yet it re- 
r mains the deed of the other. WARBER TON. Although the firſt 


others. 1 . 4 a 
Ante, 46%, words have a covenant ſeparatim, yet in the end is this clauſe, 


Poſt. 546. et ad performandum omnes conventiones predit”; every of the 


2. Lev. 220. 5. Co. 23. 66. 1. Salk. 524 53+ 2. Salk. 574 Bull, N. P. 268. 5. Com. Dig, 23% 


ut if a 
ſued in court chriſ- 


— 3 


| 
0 
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2 bound himſelf in a double freight, wherein every of them MaTnzwaow 

und himſelf that the covenants of his companions and his 1 2 

own ſhould be performed, which is joint in itſelf—-WALMSEE TER 

and BEAUMOND. The covenant is, that every one binds himſelf 

ad performationem omnium conventionum mercatorum prædictor'; the 

which extends to every of them, redd '- /ingula fingulis, vig. to 

perform his own covenants.—ANDER80N. I doubt much thereof, 

for in the premiſes it is a joint deed ; as for a joint demiſe by 

joint leſſors to joint leſſees; and the covenants are in words ſeveral ; 

ſo as if the one had releaſed the covenants to the one of the leſlees, 1 

that had not diſcharged the otliers, for their covenants are ſeveral, * — 

But if a diſcharge of the deed of the one be a diſcharge for all, I and adjudged 

doubt much. Wherefore the Court moved the parties to com- for the plaintiff 

pound (a). | | poſt. 546. 
Further againſt Further, and Others, cu 23. 


DEBT upon an obligation againſt F. and three others, admini- Arecovery a- 
ſtrators of J. S. who pleaded, that one J. D. had brought debt a ry ay. 
in the queen's bench upon an obligation of one hundred pounds dem 
againſt one of the adminiſtrators, and recovered by a nbi dicit ; may be pleaded 
and that they had riens in /es maynes to ſatisfy over and above the with no aſſets 
ſaid debt: and it was thereupon demurred.—GLANVILE moved, e to na 
that this was not any plea ; for in regard the defendant in the pre de ws 
firſt action might have abated the bill by ſaying that he had co- teſtate's. . 
adminiſtrators not named, this recovery ſhall not bind any Ante, 41. 426. 
ſtranger : this recovery is alſo covinous, being by default; and in, I. 267. 
— thereof vide 9. Edw. 4. pl. Iz. —-AxvExsox and BEAU- w. jones, gr. 
Mop held, that it was a good plea prim facie; for a ſtranger 1.Sid.q04-334.. 
cannot falſify a recovery by reaſon of joint-tenancy or non-te- Strange, 4 
nancy, or by ſuch dilatories, but only for matter of ſubſtance 1E 
and if the recovery be for a true debt, it is not reaſon but that * 
tlie admmiſtrator might ſuffer it to paſs by default; and it is reaſon 
it ſhould be allowed to all the others: and if there be any covin, 
it is to be averred by the plaintiff; for primd facie it ſhall not be 
ſo intended, but that it is true; and if there be any covin in it, 
he may falfify it for that cauſe ; and a recovery againſt one admi- 
niſtrator ſhall bind him and all his companions; and therefore it 
is reaſon it ſhould bind all ſtrangers. And of that opinion Owen . 
and W ALMSLEY faid they were : but they would be adviſed, &c, 


; Stapleton's Caſe. - Oat a6 
DREW moved the Court, that one Stapleton of 2 being Teriant in tail 


tenant in tail, covenanted to ſtand ſeiſed, in conſideration of covenants to 

the marriage of his eldeſt ſon, to the uſe of himſelf for life, and ſtand ſeiſed to 

after to the uſe of his eldeſt ſon for his life, and after to the uſe pe — N 
of the firſt ſon of his eldeſt ſon, which ſhould be in tail; and that as re 
afterwards the eldeſt ſon had iſſue one Gilbert: ©toplctor: lis eldeſt fon. for in tail; this 
The grandfather afterwards upon great cauſe would ſell part of does not make | 
the land, and aſſure more in recompence to the ſon, and Mo rv in 
the purchaſors would not take any aſſurance unleſs the infant. nt REN | 
(who was but four years of age) would ſuffer a recovery; and in ta! as before, 


yet it was conceived that the covenant did not alter any eſtate ; _ 279, 280, 
+ : . 0 0 „39 . 
Moor, 32, Yelv, 51. 2. Co. 2. Salk. 619. Com. Rep. 119. 3. . —— 
an 


* 
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© Srarrzron's and ſo it was adjudged in this court, in the caſe of Blythmax v. 
Caiz. Blythman. Hood WALMSLEY, BEAUMOND, et OWEN conceſſerunt. 


_ But yet to ſatisfy the purchaſor he prayed, that a guardian 
= might be allowed to that infant, that a recovery might be ſuffer- 
2 ed againſt him as vouchee.—Whereto THE CourT agreed; and 


i therefore admitted two gentlemen there preſent (the infant being 
„ Aguardianap- brought into court) to be guardians for him; and then a recovery 
Pointed toan was had of that land at the bar, wherein the infant was vouched n 


＋ — an and he by his guardian appeared and vouched the common vouchee. 


> Fegovery in order to ſatisfy a purchaſor. Ante, 172. Hob. 197. Cro. Car. 307, a 


A Carr 26. ; Byron againſt Byron. 
> Dedts by ſpeci- DEBT as adminiſtrator of Byron upon an obligation. The caſe 
d are the de- was, That the inteſtate died in Lanca/hire, but the obligation 
= caſ:d'sgcods was at London at the time of his death; and the biſhop of Cheſter, 
7 — in whoſe dioceſe the inteſtate died, committed adminiſtration to 
e to be at che J. S. who releaſed to the defendant ; and the archbiſhop of Can- 
oe of bis terbury committed the adminiſtration to the plaintiff: and this re- 
death. leaſe was pleaded in bar, and it was thereupon demurred.— WAR- 
Koll. Ab. 908. BERTON. Every debt follows the perſon of the debtee; and 
Wind. 357, Cheſter is within the province of York, where the archbiſhop of 
„I. 78. Canterbury hath notiing to do.—ANnDERSON. Where one dies 
_ 274 who hath goods in divers dioceſes in both provinces, there Canter- 
Lug 2% bury ſhall have the prerogative; otherwiſe there would be two ad- 
tch. 85 miniſtrations committed, which is res inaudita. The debt is where 


3. Lev. 36. the bond is, being upon a 8 but debt upon a contract 


2 — | . * * LA e 
Canterbury. Wherc fore this releaſe is not any bar | 2 5 . 
ee £5} 


e 26. | Frampton againft Stiles. 3» | 
If an indenture EBT upon an obligation conditioned for the 


I EE 


5 
= n 
deepled-d asan certain covenants, in quddam-indenturd hic in curid prolata. In 
1 truth the decd was not indented ; but it was written hec indentura 
" | WAP Ss, per Curiam : and it is not any indenture, although there be 
3 two parts thereof. —W herefore, becauſe the defendant did not 


. 1 O_ ſhew an indenture by him pleaded, it was adjudged far the plaintiff, 
229.3. 2. Roll. Abr. 22. 2. Inſt. 262: 2. Brownl. 291, Cro. Jac. 49 1» Roll. Rep. 408. 


Dyer, 27. 3. Ac. Abr. 336, 1. Salk. 76, * 
Cair 27. Anonymous, 


If the huſband DEBT againſt the defendant as executor. He pleaded, ne nungues 
of a f-me execu- executsr, Qc. and a ſpecial verdict found, that adminiſtration 
bir 5 of the goods of the teſtator was committed to the wife of the 
_— Kew defendant, who is dead; and that he kept bonam paricm bonorum in 
is an excevior his hands, and ſold them. WILLI As moved that this verditt was 
41. jon tort. void for the uncertainty ; for benam partem is alogether uncertain. 
Ante, 4%6, — But it was held to be well enough; for if he detain any part, it 
Taſte 430 makes him exgcutor de ſeu zort, &c, Wherefore it was adjudged for 


Co. 3 the plaintiff, 


15 | 1 1 166. 235. Moor, 14+ Roy, 69. Gouldf. 116. 2. Vern. 347, 8. Term Rep 97. 587-5974 
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